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PREFACE TO THE SEVENTH (1972) EDITION 

REPRINT 1973 

The seventh edition of my book on “The Indian Partnership Act, 
1932, was published in June, 1972. 1 could never expect that it would 

go out of print within practically twelve months of its publication, but 

this is what has actually happened. This is indeed the richest tribute that 
my esteemed readers could pay to me, and I am most grateful to them 
for this and shall always cherish it as my great asset. The demand for 
the book, however, still remains unabated. I had therefore to agree to 
the suggestion of the Publishers that Reprint (1973) Edition should be 
published, and here it is to serve you but not without something 
increasing further its utility. An ADDENDA bringing the caselaw, both 
Indian and foreign, up to October, 1973, and a COMPARATIVE TABLE 
giving equivalents of references in the book to the 12th Edition of the 
illustrious book “Lindley on Partnership” and to the current 13th Edition 
of that book have been added. My book thus still remains the latest 
and most comprehensive book on the subject. Above all, I am grateful to 
the Publishers, especially to Shri B.V. Gupta, their Managing Director, 
for not raising the price of the book, in spite of increase in its size, steep 
rise in the cost of paper, printing, binding and other ancillary materials, 
and keeping in view the inteiests of their patrons it is good of them to 
contribute single-handed to heavy burden of spiralling up cost of produc¬ 
tion. 1 once again express my gratefulness to my worthy readers for the 
encouragement that I have received at their hands for the unprecedented 
success of this book. 


OM PRAKASH 
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PREFACE TO THE SEVENTH EDITION 


It is a matter oi* great pleasure as well as satisfaction to have the 
opportunity of personally revising my book on ‘The Indian Partnership 
Act, 1932’, for its seventh edition. The new edition of this book was long 
overdue and has been eagerly awaited but circumstances beyond my 
control prevented me to take up its revision earlier. 1 offer my sincere 
apologies to my esteemed readers for this inordinate delay. They will, 
however, have the satisfaction to know that for the present edition 
practically all the authorities cited in the book have been thoroughly re¬ 
checked and certain portions of the book have been re-written in a precise 
and clear language with a view to further elucidating certain important 
principles of law on the subject. That my book has amply served its 
purpose well is abundantly clear from the fact that it is the only book in 
India on the subject to undergo seven editions within a comparatively 
short period. What is more gratifying to an author than to see his labour 
in this held being appreciated deeply by his learned readers as a work of 
great usefulness, and the unprecedented popularity it has attained ! I am 
grateful to my readers for the same. 

The scherme of the book remains as before with a few changes here 
and there. Case law quoted is complete up to May, 1972, and references 
to the various text-books on the subject are as far as practicable to the 
latest editions. As in the previous editions, i have tried to utilise all 
resources available on the subject, including various Law Reports, 
both Indian and Foreign, Text books. Digests and Periodicals, to the 
learned editors of which I once again acknowledge my indebtedness. 
In particular, in the preparation of the present edition of my book I 
have derived considerable help from the All India Reporter and the 
Yearly Digest, to the learned editors of which I acknowledge my deep 
debt of gratitude. 

My thanks are also due to the Pubfishers, and in particular, to Shri 
B. Vira Gupta, Managing Director of the Company, for clear printing, 
high-quality paper and excellent gel-up of the book, and pricing it 
moderately low in spite of very heavy cost of production that has been 
constantly going up considerably during the last eight months or so. 

OM PRAKASH 
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PREFACE TO THE SECOND EDITION 

rw* published in 1949. It was warmly 

rweivcd both by the Bench and the Bar as the most comprehensive work 
on the subject so far published and of proved utility. The book has been 
out of print for a fairly long period but in spite of persistent demand for 
a new edition, it could not be possible for me to take up its revision for 
reasons beyond my control. Opportunity has. however, been taken 
now not only to bring the book up to-date for the new edition but 
also to revise it thoroughly and re-write certain portions of it to elucidate 
turther certain principles of law on partnership. Case Law (both Indian 
and Foreign) quoted in this edition is complete up to February, 1959. For 
facilities of reference to the notes, synopsis of the headings of notes has 
been added under each section. 


As explained in the Preface to the First Edition of the book, one 
of its main features is to lay down clearly and concisely and yet as 
comprehensively as called for, principles of law bearing on the subject, 

based on the authorities of judicial decisions, quotations from text-books 

of recognised authority and other sources which have been duly acknow¬ 
ledged in the body of the book. In particular, for English Law, I have 
derived considerably from Lindley on Partnership (11th Edition), the 
masterly text-book on the subject of the English Law of Partnership. 
The Indian Partnership Act, 1932, was drafted on the basis of the English 
Partnership Act, 1890, with only such changes as local conditions and 
requirements in India necessitated. In any commentary on the Indian 
Partnership Act, 1932, therefore, references to English decisions are bound 
to be frequent; yet those decisions are required to be followed for the 
purpose of explaining the principles of law under the Indian Act very 
carefully and with the caution that the provisions of the English Act under 
which a.particular decision is given correspond to the Indian Act for the 
clarification of which it is being cited. In the absence of this precaution, 
lot of confusion is likely to be caused. In preparing notes for this book, 
I have always kept this in view so that this book, as a matter of fact, has 
served as a useful guide to the use of that great work Lindley on Partner¬ 
ship for interpretation of the Indian Partnership Act, 1932, and has 
increased the utility of that work for all practical purposes in India. To 
the learned author of that illustrious work and to the editors of subsequent 
editions of that book and also to its publishers I am highly indebted for 
the help 1 have derived from that book in preparing notes for my book, 
and I acknowledge the same with great respect and apologies for liberal 
use of the same. Similarly, for Indian Law Desai*s book on Partnership 
has been of great inspiration to me and I gratefully acknowledge the help 
that I have taken from it in preparing my book. 1 am indebted to the 
learned editors of the various Law Reports, ^th Indian and Foreign, ,in 
particular the All India Reporter, the Digests, and the authors of the 
various text-books which I have consulted in the preparation of this book 
and which have been acknowledged in the book. 

It is my pleasant duty to thank the Publishers and in particular 
Mr. B. Vira Gupta, Director of the Company, also for clear printing and 
nice get up of the book in spite of difficulty in geilina paper and heavy 
cost of production. I am grateful to my son Prem for helping mo in 
proof-reading. 


O vi rPAK.\S{l 



PREFACE TO THE FIRST EDITION 


The object of the present edition of the Indian Partnership Act, 1932, 
is to provide a complete and comprehensive treatise on the subject to meet 
a long'fe/t re<J^irement of the legal profession and public generally. The 
law of partnership as contained in the Indian Contract Act was based on 
the rules of equity and common law of England which were subsequently 
crystallised in the first forty-four sections of the English Partnership Act 
of 1890. The framers of the Indian Partnership Act adopted the English 
Act as their model and made such occasional variations as the conditions 
of this country would require. The underlying principles, however, are in 
both cases the same and, likewise, all important details. The practical 
identity in substance of the two Acts and similarity in wording of 
important provisions are bound to attract to difficult cases in India the 
benefits of English judicial experience. I have, accordingly, while 
explaining the principles of the law of partnership, copiously cited not 
only English decisions on the subject but have also incorporated relevant 
passages from the standard English authorities, especially from Lindley*s 

Law of Partnership, Halsbury’s Laws of England, Pollock’s Digest of the 

Law of Partnership and Underhill’s Law of Partnership. The classical 

work of Mr. Justice Story on the subject has also been consulted and 
reierred to in this book. 


It was observed by a learned Judge of the Bombay High Court while 
delivering judgment m a case, that to construe an Indi.n Act in the liabt 
of cases decided under an English Act differently worded is more liLlv to 
cause confusion than to render assistance The confusion t. ^ ’ 

be avoided by carefully studying the analogous Eng^sh ^anH o ®"^ 
it with the Indian law before using English case law comparing 

Indian law. If this principle is kept in v ew fhl h '"‘^^Pceting the 

Courts are sure to »erv^ as u^lfu'l^^TdViVihre^nstth "in^d'"'' 

Act. The present work will not be found ^ Indian 

departures from the English Act have been ca^refully no^ted° and* 

has been reproduced in Appendi.x B to the book fAct of 1890 

of the repealed Chapter on Partnersh p in the fnd^ provisions 

be compared with the provisions of the to 

citing a case decided under the former Aa as 

proposition of law under the latter Act The ^“PPOrt of any 

Chapter have also been reproduced in Appeldix C Repealed 

In preparing this edition of the Indian Paring d • a 
my endeavour to provide a complete bo^k of refrf b”" 

l am not oblivious of the fact that a numbe? of Ln- subject. 

subject have been clearly enunciated 'indPrinciples of law on th! 

law up to November, 1948 ^ references 1 r.c 

carefully selected from reported decisions 1 ^ iMustration; 

Vinne a large number of 
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members of the legal profession and others who have to deal with this 
subject are not in a position to have recourse to the English Law Reports. 
It may be difficult for others also to lay their hands on a complete English 
law library. I have therefore given in this book in extenso the facts relating 
to all important English cases cited as authorities. 1 am sure this feature 
of the book will prove to be or considerable benefit to my readers. So far 
as practicable I have tried to state a proposition of law in the words of 
the learned Judge himself deciding a particular case. This is claimed as 
the most precise and*accurate method of enabling the readers to enjoy the 
original flavour of reported decisions. Where necessary I have not» 
however, hesitated to add my own comments. 

It is annoying particularly to a busy member of the legal profession 
or a Judge to come across a wrong citation in a book dealing with any 
subject of law and it means a lot of waste of useful time. It will be 
presumptuous on my part to claim that there is no printing error in this 
book. But in preparing the Table of Cases I have rechecked each and 
every authority cited herein and I can say with confidence that the body 
of the text, the Table of Cases and the Additions and Corrections all taken 
together, will leave little margin for any wrong citation. I have always 
appreciated the usefulness of an exhaustive and intelligent index for any 
book on law and I am confident that the index in the present book will 
serve its purpose well. 

A perusal of the book will show that besides noting in a distinct 
type the rhain headings of the notes under the various sections I have 
added marginal sub-headings. This adds greatly to the utility of the 
book for purposes of reference. 1 have also numbered the main heads 
and collected those under the relevant sections- in the Table of Contents 
relating to the Act. This will further facilitate reference to the book. 
A Table comparing the provisions of the English Act with the Indian Act 
has also been added. 

The book contains all the Central and Provincial Rules framed 
under (he Act as well as Orders and Notifications issued under the same. 
A special Chapter has been added on ‘Forms and Precedents’ and is 
Appendix H of this book. This is a unique feature of this book and will 
be found very useful. There are several other useful Appendices also 
added to this book. 

The Indian Partnership Act mainly deals with the rights and 
obligations of partners inter se as well as quoad outsiders. The Act no 
doubt also lays down certain rules of procedure such as, mode of settlement 
of accounts between the partners, order of payment of firm debts and the 
like, and also the procedure to be followed in respect of the registration of 
firms, but most of the rules affecting procedure and practice in suits 
between partners as also suits by and against firms have to be gathered 
from the Civil Procedure Code, the general practice of Courts and from 
general principles of procedural law. Likewise, there are other matters 
which though connected with and having hearing on the law of partnership 
are not covered by the present Act. It is proposed to deal with all these 
subjects in a separate volume on “Practice and Procedure relating to Law 
of Partnership in India.’* This book is already under print and will be 
available very shortly to supplement the present work. The relevant 
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THB INDIAN PARTNBRSHIP ACT 

extracts from the Code of Civil Procedure have, however, been reproduced 
in Appendix G of this book for facility of reference. 

It is my pleasant duty to acknowledge the help that I bave 
in the preparation of this book from books written by the other il 
authors, both English and Indian, on the subject and m particular 
Lindley*s Law of Partnership for English Law and to Desai s Law o 
Partnership in British Indian Law. I am also indebted to my 
the profession and outside, who have been helping me with their 
suggestions from time to time. 

I am grateful to my readers for their deep appreciation of my other 
books on legal subjects, and I can assure them it will be my best endeavour 
not to fall short of their expectations of me in any book on any legal 
subject to be written by me. The present book is volume IV of the Series 
on “Commerical Laws of India\ planned to be written by me, and I am 
confident that my readers will find it useful. I shall be failing in my duty 
if I do not thank my publishers, Rajkama! Publications Ltd., Delhi, for 
superior paper, fine printing and nice get>up of the book in spite of the 
difficulties of the present-day market conditions and high cost of 
production. 


OM PRAKASH AGGARAWALA 
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ADDITIONAL NOTES 

(Miscellaneous cau-s) 


(1) Firm is not a juristic entity. 

In Commf. of t.T.W.B. v. Mis. Hhd Consfruaion Co Ltd.. (1970) 
78 I.T.R. 664 it was held ; A firm cannot be called a juristic entity. The 
same persons who are individually called ‘partners’ are collectively known 
as the “firm” for the purpose of their business. When a person in individual 
capacity transfers his assets to his own firm, it cannot be said that the 
partner'is transferrihg his assets to his own firm. 

(2) Partnership—Right of partner to deal with the firm properly. 

In Smt. Vraj Kwear Bai w. Kwijbiharihl, A.I.R. 1971 M.P. 109, 
one of the partners mortgaged the partnership property claiming it to be 
his own. It was held : The mortgagee docs not acquire any interest 
because the mortgagor has no right to deal with the property for his own 
benefit as his personal property. 

(3) Partnership assets—GoodwiI!. 

In Khushal Khemgar v. Mrs. Khorshedbanu, A.I.R. 1970 S.C. 1147, 
the Supreme Court held : The goodwill of a business is an intangible 
asset of the firm being the whole advantage of the reputation and connec¬ 
tions formed with the customers together with the circumstances which 
make the connections durable. It is that comnonent of the total value of 
the undertaking which is attributable to the ability of the firm to earn 
profits over a course of years because of its reputation, location and other 

features. 

An agreement between the partners that the place of business and 
the reputation of the firm are to be utilised by the surviving partners will 
not necessarily warrant an inference that it war intended that the heirs of 
the deceased partner will not be entitled to a share in the goodwill. 

(4) Distinction between “partnership” and “corporation”. 

A partnership is not a legal entity and cannot be envisaged in law 
as an artificial person. The word implies all the partners individually and 
collectively. A corporation, on the other hand, is an artificial person. 
The ri^’hts and obligations of the individuals composing it are not the 
riffhts and the obligations of the artificial person ; nor arc the rigr\ts and 
obligations of the body corporate exercisable by or cnfc)rceable against the 
individual members therefore, cither jointly or separately, but only collecti¬ 
vely as one artificial whole. {Messrs. Jaynarayan Ramanamhhl v. Btswa- 
noth Bhagat, 1971 (2) C.W.R. 721.). 


liv 
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(5) Construction of deed of partnership- 

Tn V l\1 Nissar Ahmed v. Rahima Bi, (1970) 1 Mad. L.J. 512, male 

,>e,rso? Ve deceased pa.mer were given 

com,flue in business. There was that the 

nvirk nnd the‘’oodwill. ^t was held on the facts ot the case tnai in 

partnership one at will determinable by notice at the instance of 

one of the partners. 


(6) Distinction between trading firm and non-IrnUing firm —Negotiable 
Instruments Act 1881, S 27-Partners of non-trading firm-Prornissory 
notes in the name of the firm- Firm not dissoIved--Transfer of such notes 
by endorsement by one partner in favour of another not valid. 

{A. Siihharuju v. C. Suryanarayana Murthy, A.I.R. 1967 A.P. 11). 


(7) Suit on behalf of a dissolved firm against partner, for a single 
item -Item connected with general accounts—Accounts noi settled—Suit 
not maihiuinablc. 


{Vonkatanihiana Rice Mill Company v. Swami Srihari, (1966) 1 
Andh. W.R 372). 


(8) Suit for recovery of money against firm and Us partners—Court 
appointing Receiver in suit for dissolution of firm and accounts—Creditor 
of firm need not obtain prior leave of court fur filing suit—Receiver also 
not necessary party to creditor's suit—Leave of court only necessary if 
creditor executes decree against properties of firm in possession of Receiver. 

(C. Satyanarayaiia v. K. Lakshmi Narasimhah, (1967) 1 An. W R 

445). 


{Section 4) 


(1) Illegal partnership. 


Reversing Dhuri Co operuiivc Society v. Ram, A. I. R. 

1971 P. is: H. 134, cited at p. 65, on Letters Patent appeal, and 
lollowmg lios.icayya v. Koilayya, A.I.R. 1964 A.P, 145. it was held in 
Hiieili Ram v. DUuri Co operative Society, A.l R 1972 P & H 185 ■ It 
cannot be laid down as cornet law that a partnership entered into to work 
a license issued under Lhe Cotton Control Order does not offend against 
Section 23 ol the Contract Act. There is a definite prohibition from 
cmrymg on the business covered by a license except by the licensee himself 
The word -person- as defined in the General ClauWs A rinc udes any 
company or association or body of individuals whether incorporated or 
not and this definition is wide enough to include a partnership firm ' 

The prohibition of formation of partnership by the licenscp is in ih. 

very nature ol. things implied when a license ,s isLcd under a Contmt 

Older in the name ot a particular person. The licens6» u / Lontro 
privilege ihc benefit whereof cannot, be extended to oiher<; hu 
pannorship with liicm \Wien they do nor hold anv such licenL ^ 

>S”!'dE i 
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(2) P&Ttnersliip—Ksseolial requirements. 

ft? 1 V. C^mwr. f)///,come-to, A/mr^, (1972) 

82 l.T.R. 680 (S.C.), there was an agreement to chare profits and losses 
and to carry on the business by all or any one acting for all for mutual 
benefit and gam. The control and management was left in the hands of 
one partner with power to restrict the rights of others It was held that 
all the ingredients of partnership were satisfied under the partnership deed. 

(3) In Commr.of I.T.^ Lucknow v. Agarwul Bros.^ (1970) 75 
l.T.R. 451 (All.) it was held : Mere throwing of share of profit in the 
partnership business by partner into joint family funds wil. not alter the 
fact that he was partner of the firm in his individual capacity. 

I {Section 9) 

(1) Sleeping partner. 

Affirming Dhuri Co-operative Society v. Budfi Ran,, 1971 Pun] 

134 cited at p. 150, it was held in Budh Ram v. D/wri Cooperative 
Society^ A.I.R. 1972 P. & H. 185 : The olaintifT was merely a sleeping 
partner and was providing finances to the partnership firm the business of 
which was being managed by the defendant-appellants. The suit for 
rendition of accounts of the dissolved partnership was still maintainable no 
matter that the partnership agreement be assumed to be void when it is 
found that the parlies are not in pari delicto^ as was the case here. {Siut 
Ram V Radhii Bni, A.I.R. 1968 S.C. 534 referred to and applied). 

{Section 14) 

P*operty of the firm includes “goodwill.** 

Under section 14 of the Act, subject to contract between the parties, 
the property of the firm includes all properly and rights and interests in 
property originally brought into the slocks of the firm or acquired by 
purchase or otherwise by or for the firm and includes also goodwill of 
business. {Commr, of Giji-tax^ Kerala v. P. Gheevarghese^ Travancore 
Timbers and Products, (1972) 83 l.T.R. 403<S.C.) 


{Section 19) 

(I) Implied auiliority of partner as agent of the firm—Section 19(c). 

Sec International Coal Corpn. v. P,S. Coal Concern, A.I.R, 1972 Cal. 
45, a case under section 21 of the Arbitration Act, 1940. 


firm 


(2) Right of partners to make reference to arbitration on behalf of the 


Reference to arbitration by one of the partners on behalf of the firm 
IS valid, as each partner has authority to act on behalf of the firm 
{Surjan Singh Sethi v. Messrs. Sew Roil to Cinema {Pvt.) Ltd , 1971 Cur. 
h ii. 5 1 i)• ^ 


t. See Yearly Dige«l« 1972. April issue, ColmaiS19: 


1 
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{Section 32) 

S^on32-PubIicnoliccofre,ircme,tootgivcn^Effect 

In P.V.Gamlhi v. 

held : The mere fact that public gfjer retirement continues 

been given does not mean ^ [j g nLugh tne retirement is invalid 

to be liable as a partner to „!irement was not given under the 

f or the reason that P"otice of retirem^^^^^ was^n 

rbr,o‘:TnythirrpSrly!r/.L third party deals with the firm, without 
knowing that the retired person was a partner. 

{Section 40) 

Dissolution of par'nership-at-will-Mode of dlssolution-Burdcn of 

Once the existence of partnership is admitted, the party who alleges 
dissolution has the initial onus to Prove the same, the presumption bem^ 
in favour of its continuance. Under S. 40 of the Act, all partnership 
including a partnership at will may be dissolved with the consent of 
partners or in accordance with a contract between them as per 
nership deed. [Nabakishore Naik v. Laxminnrayan Khuntia, (1972) 1 

C.W.R. 456]. 

ENGLISH DECISIONS* 


proof. 


(1) Medical partoersbip—Incapacity of a partner to perforin **fair 
share of the work of the practice” - Dissolution of partnership. 

Panoership—Restraint of trade. 

\n Peyton Mindham, (1971) 3 All E R. 1215, there was a medical 
partnership in which a provision was that if either partner was incapacitated 
from performing fair share of work for nine consecutive months, the 
oth?r partner by notice could determine partnership. A partner suffered 
from cerebral haemorrhage, but returned to practice nine months later. 
There was a clause in the partnership deed relating to prohibition on 
professionally advising, attending, prescribing for or treating any patient 
or former patient of partnership for a period of five years, on dissolution 
of partnership. It was held : On the true construction of the deed, ‘fair 
share of the work of the practice* meant a share which the plaintiff might 
reasonably have been expected to undertake if he had not been incapacita¬ 
ted at alt ; on the evidence it was impossible to say that from 2nd January 
until 9th October, when the defendant gave notice, the plaintiff wa8 not 
incapacitated from performing his fair share of the work of the practice ; 
accordingly the defendant’s notice was effective to determine the partner¬ 
ship. and the plaintiff’s notice was, in consequence, of no effect. 

1 the restriction contained in 

cl. Z2i(b) of the deed was too wide for it would prevent the plaintifiTfroin 

acting, among other things, as a consultant to patients on the list of either 

partner or members of their house-hold, there being no context in this 


1. Based mainly on All England Law Reports. 
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deed which had the effect of restricting the opening words of cl 22 fbt 

‘professionally advice attend presc, ibe for’ etc. to giving professionai 

advK* as a general medical practitioner ; the restrict^n waf therefore 

unenforceable with the consequence that the defendant was not entitled to 
the injunction claimed. cuuucu lo 

(2) Puinership—Existence of partnership disputed^Persons workine 
together to form a co .ipany -Question of mixed fact and law—Partnership 
Act} 1890. S. 1(1) (corresponding to section 4 of the Indian Partnership Act 
1932J. ^ ’ 


The defendant and B agreed to go into business together and to form 
a limited company to carry on.--business in the defendant’s restaurant. 
Before the incoriwration of the company, B ordered goods from the 
plaintiffs which he intended for the use of the company; the defendant 
and B opened a bank account in the name of the proposed company with¬ 
out thC word‘Limited’. In an action against the defendant for the price 
of the goods, which was just under £150, the plaintiffs alleged that the 
defendant and B were in partnership (having failed to prove that B was 
the agent of the defendant), that B had ordered the goods for the partner¬ 
ship and that the defendant was liable for the price. Tne county court 
ju<^e held that there was no partnership. On appeal by the plaintiffs. 
Held: The appeal would be dismissed because, on the facts, the 
county court judge was justified in finding that the defendant and B were 
merely working together to form a company; they were not carrying on 
business in common with a view of profit or with the intention to trade as 
partners prior to incorooration : accordingly, they were not partners. 

Per Harman L.J. The question whether there was a partnership was 
not one of fact, from which no appeal lay, but one of mixed law and fact 
from which an appeal did lie. 

[Keith Spicer Ltd. v. Mansell, (1970) 1 All E. R. 462]. 

(3) Partnership—Liability of one partner for fraud of other partner— 
Partnership business mainly of letting lock up garages and of car repairs— 
One partner fraudulently selling car without knowledge or authority of other 
partner—whether “act for carrying on in the usual way business of the kind 
carried on by the firm”—Partnership Act, 1890, S. 5 (corresponding to 
St. 18, 19, 20 of the Indian Partnership Act, 1932). 

The defendant and his partner, P., were the owners of a garage busi¬ 
ness which was mainly concerned with letting lock-up garages and ''^ith 
car repairs. The first defendant was a sleeping partner. The terms of the 
partnership excluded the buying and selling of cars. P., without the 
Knowledge or authority of the first defendant, purported to sell to the 

plaint'ff finance compiany, for the purpose of hiring-out by them on 

purchase terms, a car to which he had no title. 1 he plaintiffs paid £700 
into the partnership account in respect of this transaction. It was ^t 
disputed that this £700 v/as thus obtained by the fmud of P. The plaintiiis, 
who had not been told of the exclusion of the buying and selling of wrs 
from the scope of the partnership business, had on previous occasions 
entered in various transactions with P., of the same nature, believing tn^ 
they were dealing with the partnership. The plaintir claimed the t/uu 
ft'omthe first defendant as money had and received, or as money paid tor 
a total failure of consideration. 
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S.si.'.'-i s:. s£"S3 

on by °he^fim! andTcSrdfng"y!"the fim were boun^^^ 5 of t^e 

Partnership Act, 189P, by the fraudulent act of 
P, notwithstanding the exclusion, as between the 

and selling of cars from the scope of the partnership business , therefore 
the first defendant was liable for the sum claimed. 


1103]. 


[Mercantile Credit Co. Ltd. v. Garrod and another, (1962) 3 All E.R. 


(4) Partnership—Liability of firm in tort—Libel—Qualified privilege— 
ConimunicatioD on behalf of firm sent by one partner without malice 
Another partner actuated by malice—Latter liable although partner send* 
ing the communication was not liable—Partnership Act, 1890. S. 10 
(corresponding tn S 27. nf tbe Indian Partnership Ac:, 1932). 

An action v.’a.. brought against three individual partners for damages 
for defamation by, among other matters, sending a copy letter, signed on 
behalf of the firm by S., one of the partners, to a borough treasurer. 
Publication of the words was admitted by the defendants on the pleadings 
and it was not disputed that the words were defamatory. The occasion 
was one to which qualified privilege attached. The only malice that the 
jury were invited to consider at the trial was malice of the senior partner. 
H., whom they found to have been actuated by malice , both the other 
partners acted without malice. On motion on behalf of the defendants 
i.i arrest of judgment on the ground that under S. 10 of the Partnership 

Act. 1890, none of the partners was liable, since no tort by S. was 
established. 


Held (0 In order to establish liability arising from a dt’ty owned 
by a partner personally or from an act in which he was actively involved 
It was not necessary for the person damaged to rely on S. 10 of the 
Partnership Act, 1890, albeit the act was done by the hand of another 
partner : (ii) each of the three defendants had hisMn Lparate persona 
privilege with regard to the publication of the copy letter whi^h must 
in the circumstances ^ regarded as a publication by each parti^Ir • a^?! 

aS; Wm-'"' havingVen eTabllshed o“l> 

[Meekins v. Henson and others, (1962) I All E.R. 899], 
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ADDENDA 


Bringing the case-law, 

both Indian and foreign, up to October, 1973 

SECTION 4 

(1) Section 4—Essentials of partnership—Partners in ice factories 
entering into partnership to safeguard the interests of the members and 
under-selling—No partnership constituted within the meaning of S. 4 of 
the Act.—No business transacted. 

In Commissioner of I.T. Punjab v. Ferozepur Ice Manufacturers* 
Association, 84 I.T.R. 607» nineteen individuals, who were partners in seven 
ice factories at Ferozepur, executed a deed of partnership, the purpose 
of the partnership, as given in the preamble of the deed being to “create 
and maintain good and friendly relations amongst the ice manufacturers 
in Ferozepur and arrange conditions in business which would prevent 
under-selling and harmful competition.” The Income-tax Appellate 
Tribunal came to the conclusion that the assessee (the partnership as 
aforesaid) did not carry on any business activity, but it merely received 
defined contributions from its members, which it redistributed them at the 
end of the year. There was complete identity between the persons who 
made such contributions and those to whom they were distributed at the 
end of the year. The assessee, in the opinion of the Tribunal, did not 
derive any income, profit or gain. Agreeing with the Tribunal, a Division 
Bench of Punjab & Haryana High Court held : The association (called the 
partnership according to the deed) merely fixed the selling price of the ice 
from time to time. Under the deed, the factories had to furnish security 
deposits, which was foreign to a normal partnership. The whole purpose 
of the agreement seemed to be to ensure that the ice was sold at a fixed 
rate and there was no competition between its various factory owners. In 
order to constitute a valid partnership, it was necessary that some business 
must be carried on by the partnership concern, which was, on the facts 
stated, was not the case here. The Tribunal was right in holding that 
the assessee did not derive my income, profit or gain. The said partner¬ 
ship was not, therefore, a partnership within the meaning of section 4 of 
the Partnership Act, 1932, and could not be assessed to income-tax.* 

(2) Sections 4, 20 and 33—Weightage in favour of managing partner 
with power to dismiss other partners—Partnership whether valid Registra¬ 
tion ander Indian Income-tax Act, 1922, and under S. 184, Income-tax Act, 
1961. 

I. Commr. of I.T. y. Royal Western India Turf Club /.ft/, (1954) S.C.R. 289 (S.C) : 

A I.R. 1954 S.C. 85 ; Radhakisan Jaikisan Ginning and Pressing Factory w. Jannadas 

Nursery Ginning and Pressing Co. Ltd , A I.R. 1940 Nag. 228 and Madan Gopal v. 

Shewlal Doss, A.I.R. 1934 Lah. 882 followed. 

BarodaCltyIceCo,v.Commr.ofI.T.,AAl.T.K. 56. and DM. Stewart, Commr. 

I.T. V. Lucknow lee Association, A.I.R. 1926 Oudh 191 dUtlnguished. 
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In Co. v. C/.r. 84 I.T.R- 561, Clause 5 of the 

partnership deed read as under . 

“That the first party shaU as part¬ 
financing partner and the full rights of either 

ners, respectively. The P . funds and loans etc., for the 

admitting new partners ^h^ct vities of the working partners 

business and in case it is found that the a powers to expel 

are found detrimental to the all impor- 

them or to restrict their powers m the interest of he from the 

tant matters the working partners shall have to seeK aavicc 

managing partner and act accordingly. 

The Mysore High Court held : “In the instant 5 of the 

deed of partnership is not repugnant to the provisions of the 't 

cannot said that, in view of the provisions of clause 5, the element of 

agency is lacking. 

Therefore, the Tribunal was not right in the view it has taken that no 
valid partnership has been constituted under the instrument of partnership. 
The Tribunal was not right in law in holding that the asscssee was not 
entitled to the benefit of registration for the assessment year 1962-63.” 

(3) Section 4—Essentials of partnership. 

In Murlulhar v. Bansidhar, A.I.R. 1973 Cal. 193, on or about 
December, 1, 196), the parties entered into an agreement in writing, which 
provided that the respondent would exclusively manage and be in charge 
of the said business for a period of five years, with an option for a further 
2 years. During this period the respondent would pay to the appellant a 
sum of Rs. 125/- per month but the latter would not be liable for any loss 
or expenses. The liabilities for income-tax upto March 1, 1962, would be 
paid by the appellant and respondent in the proportion of two third and 
one third respectively. It was held : “There is nothing in this agreement 
which provides for sharing of profits between the parties. There is not 
even any indication as to the share of the parties in the profits of the 
business. So far as the appellant is concerned the only provision is that he 
would get Rs. 125/- per month during the period of 7 years following the 
agreement. It is difficult to treat this agreement as a partnership agreement 
between the parlies. The internal evidence of the document shows that the 
respondent was to be in exclusive charge of the business for a period of 7 

for carrying on the business, 
that he alone was to be liable for the loss during this period and that 

he would be entitled to appropriate the entire profits^ of the business 

subject to payment of Rupees 125/- per month to the appellants Terms 


1. 


486 applied. GuInMas Nayaikki v. 

M///s.40hTR.353 (ker.) andCo^^^^^ ^ Oil 

(All.) followed. ^ T. V.SAoe Fflc/ory, 47 I.T.R. 917 

54 I.T.R. 72 (Mys.) distinguished 

> Tobacco Mart v. Commr. of I.T., 64 I.T.R. 478 (Mys.) referred to. 
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(5) Section 4 —Proof of partnership. 


Relying upon Champaran Cane Concern v. State of Bihar, A.I.R. 
1963 S.C. 1737, and Lindley on Partnership, 12th Edn., it was held in 
Laxmibaiy. Roshan Lai, A.I.R. 1972 Raj. 288 : “It is true that a contract 
merely to take a share of profits does not necessarily lead to an inference 
of partnership. A loan to a person engaged in any trade upon a contract 
with such person that the latter shall receive interest and also a share of 
the profits does not of itself constitute the latter a partner. It is also 
true that the mere use of the word partner, or ‘partnership’ in an agreement 
does not necessarily show that there was a partnership. The parties may 
call themselves partners but if it appears that one party is to do nothing 
more than advance money to the other and is to be paid along with in¬ 
terest by a share of the profits, they cannot be treated as partners, but 
must be treated only as creditor and debtor.” 


It was observed : “Admittedly there is no instrument of partnership 
in the present case. However, that is not material. Lindley on Partner¬ 
ship, Twelfth Edition says at p. 124 : 

‘As partnerships, even for long terms of years, very often exist in this 
country without any written agreement, the absence of direct documental 
evidence of any agreement for a partnership is entitled to very little 
weiaht As between the alleged partners themselves the evidence relied on, 
where no written agreement is forthcoming, is their conduct, the mode 
in which they have dealt with each other, and the mode m which each has, 
with the knowledge of the other, dealt with other 

shown by books of accounts, by the teslirnony of clerks, agents, and other 
persons, by letters and admissions, and, in short, by any of the modes by 
which facts can be established.’ ” 


(6) Section 4— Partnership not illegal—Motor Vehicles Act, 1939, 

S. 59 (1). 

In Smt. Kumudini Devi v. Mst. Kanakmanjari Devi, (1973) 1 C.W.R. 
430, ‘A’ was granted a permit to ply a vehicle. Without transferring the 
permit the permit holder entered into a partnership with another to carry 
on the busiLss. It was held that there was no violation of the provisions 
of the Motor Vehicles Act, and the partnership is not invalid. 


(7) Section 4-Parlnership to carry on trade of operating lorries not 
illegal merely because permits in regard to them stood in the name of 
partners—Benami “partners”—Motor Vehicles Act. 1939. 


Reversing Shanmugham v. Viswanatha, 1967 

overruling Varadarajulu Naidu v. Thavari Nadar, 

M 063^ 2 Mad LJ 20 and Chavali Venkataswamt v. Chavali Kotayya, 
A I R 1962 A P 14 : (1^59) 2 Andh. W.R. 407, followingJeerappa 

Pillai v. Raman and Raman, A.I.R. 1952 S.C. 192 : 1952 S.C.R^ C ^493^ 
«;unreme Court held in Viswanatha v. Shanmugham, A.I.R. 1969 b.c. 

42 ( 1 ) of the Motor Vehicles Act, 1939: “This section 

dolrru^ur view, on t^ language required that the owner himself 



M/ 5 . Jer A Co. v. The Commr. ofl.T.VP., (1971) I S.C.W.R. 261 referred to. 
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should obtain the permit ; it ^^JJ'Jrda'nce wTth \hl^*conditionr of 

vehicle shall not be used except n .to him’ after the 

the permit. The High Court vipw there is no justification for 

words ‘permit granted’ but, ‘permit’ itself shows that 

inserting ‘hose words . The de^od,on 

all permits need not be m the name case of a private earner or 

of the definition shows ‘hat .t.s only m the wse^^^ 

a public carrier that a permit has -nrivate carrier' and ‘public 

same inference follows from the ^efinai P of the Allahabad 

carrier’.” The following in 

co'Led'by’Jrp" mit and’^therT'^mal Ce permit holders who do not own 
the vehicle This clause [clause (c)], appears to apply to the former case and 
not to the latter. On its basis, therefore, it cannot be held to be a 
ment of the Act that in each case the person in whose favour a permit has 
been issued shall necessarily be the owner of the vehicle covered by it. 


In Ramanatha Chettiar V. Commr. of /.T. (1970)1 Mad. L.J. 432, a 
Division Bench of the Madras High Court held that the principle of the 
judgment of the Supreme Court above referred to would be clearly 
applicable where the firm was the owner of lorries and operating them 
and that the partnership could not be regarded as illegal, merely because 
the permits in regard to them stood in the names of the third parties. 


The above decisions were followed by a Division Bench of the 
Madras High Court in V.S.K, Naidu v. P.V. Gounder, A.l.R. 1972 Mad. 
178 : (1972) I Mad. L.J. 311, in which the following observations of the 
Supreme Court in the case noted above, relating to benami transactions, 
were also relied upon : “In India benami transactions are recognised and 
not frowned upon (See Gur Narayan v. Sheolal Singh^ I.L.R. 46 Cal. 566 : 
A.l.R. 1918 P.C. 140). In C.I.T. Gujarat Abdul Rahim & Co.^ 55 
I.T.R. 651 : A.l.R. 1965 S.C. 1703, it was held by this court that the 
registration of the partnership deed under section 26-A of the Indian 
Income-tax Act, 1922, could not be refused on the ground that K was 
the benamidar of V.” 


SECTION 6 

(1) Section 6—Mere payment of a share of profits by way of remu¬ 
neration not proof of partnership. 

InMurlidharv. Bansidhar, 1973 Cal. 193, the Calcutta High 

Court held : (i) “In the absence of a partnership agreement between the 
parties, under the term of which the partners became entitled not only 
to sharing of profits but also to a share of the assets on dissolution, it 

cannot be held that merely because a person is entitled to a l/3rd share 

he would be entitled to a share in the 
assets of the firm upon dissolution. The Chitta Book is an admitted 

shST^'ll.r'* fil ‘f respondent was paid l/3rd 

Sed in appellant has not 

between the .e " *‘®te™ent that although there was no partnership 

afwt r es, the respondent was paid a 1/3 rd share in the orofits 

his remuneration. But it is a cardinal principle of pleading and "^roof 
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that the plaintiff must succeed on the strength of his own case and not on 
the weakness of ihe defendant’s case. It is for the plaintiff to plead and 
prove that there was a partnership agreement and that such an agreement 
continued even after the execution of the written document and that it was 
in existence at the time the suit was instituted. In this case...such a case 
has neither been pleaded nor proved.’* 


(2) Section 6—No existence of partnership. 

In Santiranjan Das Gnpia v. D. Murzamull, A.I.R. 1973 S.C. 48, the 
Supreme Court held : “It is inconceivable that the parties should have 
entered into an oral agreement of partnership without retaining any 
record of its terms and conditions. This is not the normal course of 
business. It is equally inconceivable that the partnership business should 
have maintained no accounts of its own, which would be open to inspec¬ 
tion by both parties even though kept secret from the rest of the world. 
Absence of such accounts is conceded by the appellant before us. Main¬ 
tenance of separate accounts by the plaintiff and the defendent firm as 
suggested by the appellant is no substitute for the maintenance of the 
accounts of the partnership business as such, accessible to both parties and, 
indeed keeping only separate accounts by the parlies would tend to 
negative rather than support the plea of partnership. Some of the other 
features which go against the appellant’s plea are : (1) no account of the 
partnership was opened with any bank and mere oral information with 
respect to the newly created partnership was sent to the bank and (2) no 
written instruction was conveyed to the Deputy Director of Procurement 
with respect to the newly created partnership, only oral information 
having been sent to him. These circumstances further render the story of 

the partnership more doubtful.” 


SECTION 7 

Section 7—Partnership-at-will. 

In Talakchand v. K.D. ShetK A.I.R. 1973 Cal. 279, it was held : (0 
Partnershit) law makes it clear that a provision for retirement is consistent 
I section 31 of the Act provides 

alrfernem That''Ly “ner m J ^/^t'ership" in°thc' inslani 

under certain express terms. Section 32( ). J ^,y giving 

that even in a case of partnership ^^^***’f (//) The fact 

notice in writing to all partners of his 'ntention any 

that in the instant case there are two „ different law will 

difference. The law of partnership ^ocs not say that^a ^ 

sas tE A .h«.«.. “ “ • 

partnerslup-at-will.” 
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SECTIONS 11, 43 and 44 


Sections 11, 43 and 44—Scope. 

In Sardar Hardutt Singh v. Mukha Singh,^ it was held : A reference 
to section 11 of the Partnership Act, 1932 would show that the contract 
between the parties is subject to the provisions of the Act. A further 
scrutiny of sections 43 and 44 of the Act would show that they deal 
with dilferent kinds of dissolution of a firm and neither section 43 which 
deals with dissolution of partnership-at-will by notice in writing nor a 
contract between the parties can control the provisions of S. 44 of the 
Act. 


SECTION 13 

Section 13 (a)—No remuneration for extra labour to a partner in 
absence of agreement between the partners—Sons of a partner who contri¬ 
bute labour to partnershipment entitled to be remunerated. 

In Sheht Brothers v. Nanalal Hiralal, A.I.R. 1973 Mad. 78 : (1972) 2 

Mad. L.J. 315, the plaintiff and the second defendant were partners in 

the first defendant firm, with its head office at Madras and branch office 

at Umrath. The plaintiff was incharge of the business at Umrath while 

defendant 2 was in management of the business in Madras, where the 

main business of the firm was carried on and substantial parts of profits 

earned. On a preliminary decree for dissolution of the partnership and 

for rendition of accounts, the point in dispute was whether defendant 2 

and his sons were entitled to remuneration for the services rendered and 

If so for what period and what amount. It was held : (/) ‘‘Lindley on 
Partnership. 12th edn. at p. 422 states— ^-luuiey on 

‘Even where the amount of the services rendered by the part¬ 
ners is exceedingly unequal, still, if there is no agreement that their 

= S^rp-ShTp a^cXt‘" Kh cLf^TernTner^a! 

contributed b^ihe 'tf The Tenoud^of T 

S ftT a counTSTe ctTo? 

labouTof onT paTtnTeTeTdeT thaTTod" P—> 

be left to the honour of ThTT^r paftnT aTto 

rendered more personal labour should hp ri° partner who 

additional labour^ There is no agrTmenT 

bar extra labour should be remunerated a^nd Partners as to 

imply such an agreement and supply the omissid 

to agree with the view taken by tte^courts below thj, T inclined 

as a partner is not entitled to thf- ° ^ ^ ^iefendant 

». £ii z s 


’■ ^ & K. 46 : 1972 Kash L.J. 194. 
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of the partnership, or otherwise. They are utter slangers to the firm 
and if their services were not rendered gratuitously they have to be naW 

a reasonable remuneration...As a partner in management of the business 

the second defendant is empowered to employ such persons whose services 
are useful to the tirm in the course of his management of the business 
He has found the services of his two sons useful to the firm and he has 
employed them and taken advantage of their services. Therefore, though 
there is no order of appointment as such passed by the second defendant 
the fact that his sons have rendered services to the firm will entitle them 
to get a reasonable remuneration from the firm which they served. The mere 
fact that they happened to be the sons of the second defendant cannot 
disentitle them from getting a reasonable remuneration for the services 
rendered by them to the lirm....Section 70 of the Contract Act provides 
that where a person lawfully does anything for another person, not 
intending to do so gratuitously, and such other person enjoys the benefit 
thereof, the latter is bound to make compensation to the former in 
respect of, or to restore the thing so done....In my view, therefore, 
whether there is an agreemeni to pay remuneration or not, or whether a 
regular appointment order issued by the second defendant is available or 
not, the sons of the second defendant who had rendered services to the 
firm should have to be remunerated on the basis of the principle of 
quantum meruit.” 


SECTION 14 

(1) Seotiun 14 : Partnership property 

In Ramachandra Gow'der v. Nanjappa, A.l.R. 1973 Mad. 179 : 
(1973) 1 Mad. L.J. 189, D, according to the plaintitf, the paternal uncle of 
the plaintiff’s father, P, purchased the suit house in 1909. On D's death, the 
plaintiff’s father got the house as a residuary legatee under his will dated 
28th April, 1914, and in the division of the family properties between the 
plaintiff and his two brothers, after the death of the plaintiffs father, the 
house was allotted to the plaintiff’s share by an arbitrator. R \yas permitted 
to live in the suit house even during D's lifetime, and he continued to live 
therein with his family even after D’s death, in view of the close relation¬ 
ship of R to the two widows of D. The plaintiff therefore claimed the 

house as his exclusive property. 

Regarding the business carried on by D during his lifetime, the 
will of D provided that R and another employee in the business R were to 
be taken with P as working partners and the business was to be continued 
under the same name and style as before, that is N. Dcsai Gowder and 
Co., Madras. It was found that the suit house was demolished and 
reconstructed in 1938, that the entire money for the reconstruction came 
from the partnership funds, that the suit property was never dealt with as 
an asset of the firm at any time, and it was not shown m the ,falance-sneei 
of the firm as partnership property. It was held : “Taking the relevant 
circumstances into account and the fact that Ramiah was throug 
partner of the firm residing in the suit property as such partner, we have 
no hesitation in coming to the conclusion, that the suit ‘ P .. 

ship property. The third partner’s account was settled and ihercaltcr tne 

partnership consisted only of the representatives of 

and even between them all other properties were divided. Ihe 
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is thus the only property liable to be divided be™ ^ 
defendants and we hold that they ate entitled to a halt share ea 

(2) Section 14— Partnership assets. 

In Shadi Lai v. Nagin Chand, A.I.R. 1973 S.C. 776, there was 
carrying on hosiery business getting quota of woolly yarn under the 
Woollen Yarn (Production and Distribution) Control 

basis of consumption figure of the firm during the years 1956 to 1959 when 
the firm consisted of three partners. The firm was dissolved on 3 1st March 
1959 after which the three partners started hosiery business separately and 
individually. Under the deed of dissolution of partnership the entire 
business assets of the firm along with goodwill and liabilities were taken 
over by one of the partners S and he continued his business in the old firm 
name. It was held : S was entitled to receive the entire business of the 
quota and the other two partners could not claim share suit. Quota was 
not the asset of the firm. It attached to the owner of the business at the 
time the quota was granted. 


(3) Section 14—Partnership property. 

In Ganpat Rai v. Abnash Chander, A.I.R. 1973 J. & K. 74 it has 
been held : 

(i) “The facts of the present case fully come within the four corners 
of this section. As slated earlier the tenancy rights were brought into 
the stock of the firm by means of the partnership deed. By the further 
conduct of the parties it has all along remained the property of the firm 
The renewal of the lease by the defendant respondent vide EX—DA does 
not alter the position. As long as the partnership is not dissolved the 

v. Jai Ram Bass, A I R 

1952 Punj. 284 applied. 


•IT o/ tenancy rights may also form part of the eood- 

will. In the absence of any stipulation to the contrary or circumstances 

indicative of a different intention, the goodwill of Kncino u 

include the benefit of the tenancy rigittrof a Ls^nes^ One 
important elements which comprised a business is its reniit^tl.^n n • ^ 
reputation can be a complex of personal reputation 

objective reputation of the products of the business ’often ImsM""! 
reputation or the attribute of locality which fonns Vul .. . the local 

goodwill. Specially is the attribute of locality the ^ the content of the 
deration in the business of an ordinary traded * or ^°*^i consi- 

buying or selling goods." (Meaning of “goodwill of SLs'evpS..'?' 

SECTION 19 

arbitration b!nd^gUotherpar7ne"—liabnhrofguarrnV*'^“‘'“"~'''*’'‘'’®'' 

held was 

authority was conferred on a partner to refer ant express 

on behalf of the firm nor wL any usaS 010^?'^'’“ r" arbitration 

proved on the record. In the absence of ant uLpt™ Of 

any usage or custom of trade 
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there is no escape from the conclusion that Vinod Knmfir 
partner of Beliram Vinod Kumar had absolutely no authordt tn 
firm by referring a dispute to arbitration, (it) But while the award 
not bind the other partners so far as respondent No 2 (Vinod 
executant of the agreement of arbitration and respondent ^74«a 
guarantor, are concerned the award certainly binds them (iin in 
present case the appellant who was guarantor made himself liable 
the meaning of S. 126 of the Contract Act. His liabilities were co-extensiw 
with that of the principal debtor. (Sec. S. 128 of the Contract Ltf It it 
no doubt true that the appellant stood as a guarantor for the firm but if 
respondent No. 2 is bound by the award the appellant was as much a 
guarantor for him as for the 


SECTION 30 

Section 30—Minor one of the partners—Partnership invalid could 

not be registered under Ss. 26A, 59 of the Indian Income-tax Act, 1922_ 

Indian Income-tax Rule, 1922, r. 3. Form, Note 2 ; r. 6. Form, Note 2. 

In Sri Ramamohan Motor Service v. C.I.T., A.P., 89 I.T.R. 274 
(S.C.), the assessee-firm was constituted under a deed of partnership dated 
February 5, 1955, according to which it came into existence on January 
1, 1955. The firm consisted of five partners, one of whom was a minor, 
being represented by his father. One of the terms of the partnership deed 
was that the profit and loss of the business should be divided and borne 
between the partners in equal shares. The application under section 26A 
of the Income-tax Act, 1922, for the assessment year 1956-57 was made on 
June 30, 1955, the last date for making the application. Along with that 
application, as required by the rules, a copy of the partnership deed was 
also sent to the income-tax officer, later, on objection being raised by the 
Registrar of Firms that the firm was invalid under section 30 of the 
Partnership Act, 1932, the four adult partners, by their letter dated 
December 18, 1955 informed the Registrar that the minor was admitted 
to the benefits of partnership with the consent of all the partners 
and that he had nothing to do with the loss. The Registrar of Firms 
registered the firm on January 10, 1956. It was held inter alia : The 
partnership deed submitted along with the application for registration 
under S. 26 A of the Income tax Act, 1922, disclosed that the partnership 
constituted by that deed was void in view of section 30 of the Act as 
one of the partners was a minor. Hence, the application made for 
• registration was an invalid application. The subsequent alteration of 
one of the terms of the partnership deed, even if validly made, could 
not validate the application made because the alteration in question 
was made long after the time prescribed for making the application had 
expired and there was nothing on record to show that the Income-tax Officer 
had condoned the delay in exercise of his power under the proviso to 
rule 2. If the original order of registration was unauthorised the subse¬ 
quent renewals of that registration must also be held to be unauthorised. 
(The Supreme Court did not consider it necessary to decide the question 
whether the partnership was validated as a result of the letter dated 
December, 18, 1955, written to the Registrar of Firms). 


1. See also Iniernational Coal Corporation v. P. S. Coal Concern, A.I.R. 1972 Cal. 45. 
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(2) Section 30—Effect of minor becoming major 


regulated by the partnership deed. 

SECTIONS 32, 72 

(1) Sections 32(3), 72—Effect of retirement of a partner on insolvency. 

In Veerappa Chettiar v. Kalidass Chettiar^ 
was held: The liability created under section 32 (3) 

Act, 1932, on a retired partner would not extend to his being liable to be 

adjudicated as an insolvent. 


(2) Section 32 (3) and Proviso—Applicability. 

In P. V, Gandhi v. GifanjaU, A.I.R. 1973 Mad. 1 15, 122, it was held : 
“On broad probabilities of the case, I am of the view that the petitioner 
dealt with the firm without knowing that the third respondent was a 
partner. In this view, I find that even though the retirement is invalid for 
the reason that public notice of the retirement was not given, still the third 
respondent is not liable for the acts of insolvency committed by the second 
respondent, as the petition dealt with the firm without knowing that the 
third respondent was a partner. In this view, 1 find that the third respon¬ 
dent is not liable to be adjudged as insolvent.” 


(3) Section 32—Liability of reconstituted firm. 

If the new firm had assumed liability to pay the debt and the creditor 
had agreed to accept the new firm as his debtor to discharge his old 
partnership firm from its liability, the partners of the new firm would be 
liable to pay the creditor {Vinaitheethal v. Chidambaram, A.I.R. 1972 Mad. 
238). 


SECTION 43 

Section 43—Effect of notice of dissolution by one partner—Code 
of Civil Procedure, 1908, O. 20, R. 15. 

In Mis. Khushi Ram Behari Lai & Co. v. State of Punjab, 1971 Rev 

A * Sub-section (2) ofS. 43ofthe Indian Partnership 

Act, 1932, mak« it clear that in case of notice given by a partner for the 
dissolution of the firm, the dissolution takes effect from the date of disso- 

'1 mentioned, from the date of communi- 

'V® notice The filing of the suit by itself does not result in 

of partnership and the provisions of O. 20, R. 15 of the Code 
P*'?cedure, 1908, apply to suits for dissolution of partnershio 

date frL‘ w "u® an^ consequently the 

date from which the dissolution has to take place has to be fixed by the 


fl/c of Puftjab Julluttdor Vegetables syndicate AIR i*>oc a 
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SECTION 44 


( 1 ) Section 44—Partncrship-at-will. 

Relying on Singh v. Ram Chand, A.I.R 1924 pr j 
RehmaUUn-Nissa Begam v Price A.I.R. 1917 P.C. 116, and disagreeing 
with Dwarka Nath Kapur v. Rameshwar Nath, (1966) 68 PL R 91 it 
held in Sat Pal v. R.K. Ahuja, A.I.R. 1973 P. & H. 197 [ “ 

partnership-at-will, there is no question of the grant or refusal of the 
relief of dissolution of the firm depending on any exercise of discretion by 
the court on considerations of any just and equitable principles or on the 
necessity of the plaintiffs proving any grounds enumerated in Section 44 
of the Act. 


(2) Section 44—Dissolution of partnership—Forum for. 

Under the Partnership Act, the power to dissolve a firm is vested in 
the Court and is not a matter for the private forum set up by the arbitra¬ 
tion clause. {Bankey Behari Lai v, Hirendralal Adhikari, (1972) 1 C.W.R. 
264).‘ 

SECTION 47 


Section 47—Civil Procedure Code, O. 22, r. 2 ; r. 4.—Abatement of 
appeal against the deceased respondent partner whether appeal as a 
whole. 


In Devilal v. Himmat Ram, A.I.R. 1973 Raj. 39, the plaintiff brought 
a suit for recovery of money against the defendants due in respect of a 
sub-contract entered into with them. Both the courts below decreed the 
suit in favour of the plaintiff. During the pendency of the second appeal 
one of the responde;nts died and the appeal abated against him. On the 
question of abatement of appeal as a whole, it was held : “The case rnay 
not be literally covered by section 47 of the Indian Partnership Act, but 
regard being had to the principle contained therein, there should be no 
difficulty in holding that the surviving partners even after dissolution 
represent the interest of the whole partnership including that of the 
deceased partners so far as it may be necessary to wind up the aHairs ol 
the partnership and to complete the transactions unfinished at the time ot 
dissolution. Looked at from this angle, 1 am inclined to hold that the 
interest of the deceased Himmat Ram is sufficiently represented by the 
surviving partners who are on the record as respondents. 


It was further held : Taking the present case to one of Jomt 
promisors simpliciter, each of the joint promisors was lia joint 

and release of one such joint promisor did not discharg J 

promisors. 


SECTIONS 58, 59 

Sections 58. 59—Registration of partnership cannot be refused on the 
^ound that a firm of the same name had already been regis ere 

laHiralaly Slate of Bihar, A.I.R. 1972 Patna 507 : 1972 B.L.J.R. 
971, tL Patna High Court held ; “The application for registration 


1. See Yearly Digest, March 1972, Column 604. 
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On such recording of the statement, the hrm stands registered. 
no words either in the Act or the Rules to clothe the Registrar either 
expressly or by necessary implication with the power to refuse registration 
of a firm on the ground that a firm of the same name or an approaching 
one had already been registered.” 

SECTION 69 


(1) Section 69—Right of a partner of an unregistered firm. 

In Sambalpur Transport and Trading Company Lid. v. Radha Kishan 
Aggarwalla, (1972) 38 C.L.T. 605, it was held : The only remedy which is 
open to a partner of an unregistered firm is to ask for dissolution of the 
firm and for accounts or for accounts if the firm is already dissolved. It 
also enables the partners in an unregistered firm which might have been 
dissolved to realise the property of the firm. This includes a right to sue 
persons against whom the firm may want to enforce any claims arising 
from contracts like a suit to recover a debt due to a firm which is 
dissolved. 


(2) Sections 69 (2), 4—Bar under—Requirements of. 

\n Gurushiddayya Shah Hirachand, A.l.R. 1972 Mys. 208; (1972) 
1 Mys. L.J. 291, the defendants executed a mortgage in favour of a 
registered firm. On the date of mortgage one V was a partner of the firm. 
He died on 12-7-62 leaving his wife M. On 13-7-62 the firm was reconsti¬ 
tuted by taking on as a partner in the place of the deceased. M’s name 
was entered in the register of firms as a partner on 24-7-63. The suit on 

the mortgage was instituted on 4-1-1963 in the name of the firm It was 
held: The suit was not barred by S. 69 (2) of the Act because the name 
of M was not shown m the register of firm as a partner on the date of the 
institution of the suit. 


„ S. 45 of the Contract Act and 

Code, 1908 and when so read the expression ‘persons 
suing in S. <S9 (2) has to be construed to mean all the partners constituting 
the firm at the time of the accrual of the cause of action. In the instant 
case the names of all the partners constituting the firm on the date of the 
execution of the suit mortgage and when the morgage money became dSe 

(3) Section 69 (2)—Scope and applicability. 
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^ disclosure of the names of partners is not 

claimed by the defendants ; insistence on production of register of firms 
to establish that names of all the partners are shown therein is illegal. 

Where the suit is by the firm or by all the partners of the firm, it is 
not necessary to establish that names of all the partners of the firm have 
been shown in the register of firms. Only when only some of the partners 
institute a suit on behalf of the firm and an objection is taken by the 
defendants that they do not by themselves alone constitute the firm on the 
date of the institution of the suit, they can claim that the suit is manitain- 
able because they alone have been shown in the register of firms as 
partners. Only such a view would be consistent with the provisions of 
Order 30, Rule 2 of the Civil Procedure Code, 190.'^.* 

(4) Section 69 (2)—Preliminary issue regarding maintainability of 
suit must be decided first—Civil Procedure Code, 1908, Order 14, Rule 2. 

In Messrs. K.C, Bishwas & Sous v. C.^. Co/Z/er^, A.I.R. 1973 Pat. 
184, it was held : “The point that I wish to emphasise is that no elaborate 
enquiry will be necessary for the purpose of determining the question as 
to whether the plaintiff was or was not a registered firm on the date of 
institution of the present suit as contemplated by section 69 (2) of the 
Act. Such an enquiry ought not, in my opinion, to be postponed for being 
taken up along with other questions of fact or law over which the parties 
are or may be at issue in the suit. The question which will be necessary 
for determining the issue of maintainability of the suit will involve an 
enquiry into the facts which will be entirely distinct from the question 
which will fall for determination of the cases of the parties on merits. 

“In my opinion, therefore, this is pre-eminently a case where in the 
ends of justice, the question of maintainability of the suit ought to be 
tried as a preliminary issue. The decision of the court below not to take 
up this issue as a preliminary issue for trial on the mere ground that it is 
linked up with certain questions of fact does not represent a sound 
exercise of discretion in accordance with the principles of justice and 
fair play.'’ 

(5) Section 69 (2)—Applicability—Effect of no proper notice under 
S. 80, Civil Procedure Code, 1908. 

In Mis. Bhardia Brothers v. Union of India, A.I.R. 1973 Orissa, 28, 
the registered firm “Ballagas Hullas Chand” at Calcutta carried on business 
also at Cuttack in the name of “Bhardia Brothers.” The name “Bhardia 
Brothers” was not shown as partner of the firm “Balabagas Hullashchand” 
or the firm-name. The firm “Bhardia Brothers” brought a suit against 
the Railway for damages of short-delivery of consignment. It was held : 
(/) The only fact that appears from the certified copy of the Register of 
Firms is that the firm of Balabagas Hullashchand shall carry on its 
business, besides its principal place of business at Calcutta, in Assam and 
also in Cuttack. In whatever else’s name the firm carries on its 
business at Cuttack, it is his business, and therefore, any suit to enforce a 


1. Basant Lai Jain v. Union of India, A.I.R. 1965 426 and Chatman Lai v. Firm New 
India Traders Mica Merchants, A.I.R. 1962 Pat. 25 explained. 
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viz., that if any of the conditions laid down m that sub-section 
the suit must fail. Here, Bhardia Brothers is not a partner of the firm a«d 
is not the firm-name. This is a suit which app^ently is on behalf of the 
firm and in such a case the plaintiff must be the firm itself or persons who 
are partners in the firm. It must therefore fail under S. 69(2) of the Act. 
(I'O The suit must also fail for the additional reason that under Section 50* 
Civil Procedure Code, 1908, notice issued under the name of Bhardia 
Brothers cannot be treated to be notice issued by the firm, and as such, 
the suit must fail on the ground of non-compliance with Section 80. 


ENGLISH CASE 


(1) Partnership Act, 1890, Ss. 1 (1), 27 (1) (Corresponding to Ss. 4 
and 17 (b) of the Indian Partnership Act, 1932)—“Salaried partnerships’’. 


In Stekel v. Ellice, (1973) (All E R 465 Ch. D., it was held : The 
term ‘salaried partner' is not a term of art, and to some extent it may be 
said to be a contradiction in terms. However, it is a convenient expression 
which is widely used to denote a person who is held out to the world as 
being a partner, with his name appearing as partner on the note-paper of 
firm, and so on. At the same time, he receives a salary as remuneration, 
rather than a share of the profits, though he may, in addition to his 
salary, receive some bonus or other sum of money dependent on the 
profits. Quoad the outside world it often will matter little whether a man 
is a full partner or a salaried partner ; for a salaried partner is held out as 
being a partner, and the partners will be liable for his acts accordingly. 
But within the partnership it may be important to know whether a salaried 
partner is truly to be classified as a mere employee or as a partner. 


“It seems to me impossible to say that as a matter of law a salaried 
partner is or is not necessarily a partner in the true sense. He may or 
rn^ay notbe a partner, depending on the facts. What must be done I 
think, IS to book at the substance of the relationship between the parties * 
and there is ample authority for saying that the question whether or not 
there is a partnership depends on what the true relationship is and not on 
any mere label attached to that partnership. A relationship that is plainly 
not a partnership is no more made into a partnership by calling U one 

^ prevented from being 

one by a clause negativing partnership."* ® 


Bombay v. Pestonji Ardeshir, A I R^l' 949 ^p // ^ Province of 

Province of Madras A I R IM7 P r- ^ Govt, of 

1927 P.C.’l76 relied on. Chand Dagduray. Secy, of 

Edm; referred to; Also Pollock on 
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THE INDIAN PARTNERSHIP ACT, 1932' 

(Act No. IX Of 1932) 

PASSED BY THE INDIAN LEGISLATURE 

{Received the assent of the Governor-General on the Sth April, 1932) 

An Act to define and amend the law relating to partnership 

* 

WHEREAS it is expedient to define and amend the law 
relating to'partnership ; it is hereby enacted as follows 

CHAPTER I 


PRELIMINARY 


1. (1) This Act may be called the Indian Partnership 

Act, 1932. 

* 

Short title, ex- 2/2) It extends to the whole of India ^[except 

itl find rom- . r> -r _ . i rr _ _i_ 


tent and com 
mcncement. 


the State of Jammu and Kashmir]. 


(3) It shall come into force on the 1st day of October, 
1932, except section 69, which shall come into force on the 
1st day of October, 1933. 


Synopsis 


4 . 

5. 


far helpful in interpreting the 
law of partnership in India. 
Commencement of the Act. 
Extent of the Act. 


1. History and scheme of the Act. 

2. Difference between the Indian 
and English Acts. 

3. English and American law how 

1,* History and scheme of the Act. 

The oresent Act (IX of 1932), with the e^iception of section 69. cam^ 
into force on the 1st day of October, 1932. It is based on the 

r^elaUng to in chapter XI of .he India. 

wt'-rat of .he 

2. sSled fortLe former .ub-sec.ion by the Adaptation ^aws 19^ 

3. Substituted by the Part B States (Laws) Act. 1951 (IH on951) for except 

Fart B States.*' 
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[Sec. 1 


country so expressed that 

Indian Contract Bill, m rcpo.t ^ ,eft unnoticed m 

many important matters . om\^s\ons the development of trade in 

analogies drawn from the Engtish law. 

nte English law relating to '7^V'''undfrwen^ 

*u«. Art u;ac pmcir'd wliich IS bascG nidinly on tne i-ii^iisn 

Partnership Act, 1890, with such minor changes as were rendered necessary 
to adapt tne law to Indian conditions or to supplement it in places where 
i is incomple^ are supported by the views of authoritative com¬ 
mentators. Further, the wording of clearly defined principles in the 
English Partnership Act, 18 ^^ 0 , has been fredy adopted and consequ^^^^ 

English decisions on the Englislt Partnership Act, 1890, will be found to be 
of great assistance in construing the present Act. 


2. Difference between flic Indian and the English Acts. 

The main source of the difference bettveen the present Act and 

the English Paitncrship. Act, 1890, lies in the greater 
Lindley's criticism emphasis given in the Indian Act to (he personality of 
of the English Act. a firm. On this subject Lord Lindley says-: “One 

feature peculiar to (he English law of partnership, and 
distinguishing it from the laws of other European countries and of Scot¬ 
land, has been and (in large measure) is, the persistency with whicli the 

firm, as distinguished from the partners composing it, was ignored botli 
at law and in equity. As no one can owe money to himself, it was held 
that no debt could exist between any member of a firm and the firm itself ; 
and although courts of equity, in winding up the concerns of a firm, 
treated the firm as the debtor or creditor of its members, as the case 
might be, yet this was only for purposes of book-keeping, and in drder to 
arrive at the net balance to be paid to or by each of the partners on the 
ultimate settlement of their accounts. This non-rccognition of the firm 
was a defect in the law of partnership ; and it is to be regretted that the 
Partnership Act did not go further than it did in the direction of assimilat¬ 
ing the English law to the Scots law in this respect. Had it done so, the 
difficulties of suing and being sued and of dealing with partners abroad, 
would have been greatly diminished.” 


The Indian Partnership Act, 1932, goes some way to meet 

Lindley’s criticism by recognising to some extent the attitude that the firm 

is some sort of legal entity apart from the partners, but it adheres 

strictly to the old-established English and Indian view that a firm is 

• 

'■ V. Bansilal Motilal, 56 I.A. 174 : A.T.R. 1929 P.C 132 : 56 I A 

174 ; Veerappa Chetty v. Muthiah Chetty, A.f.R. 1929 Mad. 627 : 52 Mad. 509. 

^ Lrodley on Partnership, 12th Edition, p. 5. 
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not a legal person. The emphasis above referred to arises from two 
causes, the first of which is a mere matter of wording. The English Act 
defines the word ‘‘partnership” as being “the relation which subsists 
between persons carrying on a business in common with a view to profit” 
and. as regards a "firm”, it says “persons who have entered into partner¬ 
ship with one another are for the purposes of this Act called collectively 
a firm.” It appears that the framers of the Act wished throughout to lay 
stress ori the abstract relation of partnership and to avoid giving colour 
to the view that the firm has any degree of personality, for in the Act the 
term “partnership” is frequently used in the sense of “firm”, and also as 
an adjective in the sense of “belonging to a firm” or “relating to a firm”. 
The use of the defined word “firm” seems almost to be avoided. The 
Indian Partnership Act. 1932, confines the word “partnership” to its legiti¬ 
mate defined meaning of the relation which exists between partners, and 
wherever the partners themselves are referred to collectively it uses tlie 
word “firm”. Hence the word “firm” occurs frequently in the Act. 
whereas the word “partnership” occurs rarely, and thereby the Act. as 
compared with the English Act iwnphasizes the concrete thing, the firm 
as against the abstract relation, the pc'-tnership. 

The second cause of the emphasis is very largely a matter of arrange¬ 
ment. The strict view of previous law, placing full stress upon the 
abstract relation of partnership, is that “on any change amongst the 
persons comprising a partnership there is in fact a new partnership. ^ This, 
however, is not the practical or commercial view of a firm, whereunder a 
firm has a sufficient degree of personality and of continuity to justify such 
common plac-s as advertisements which claim that a firm has bsen estab¬ 
lished for over a century. Even the English law as expressed m the 
Partnership Act, 1890, has been forced to depart from the strict legal 
view of the firm, for it speaks of changes in a firm, or persons dealing 
with a firm after a change in its constitution, of debts due from the firm 
to a partner, and uses other phrases conceding some degree of personality 
(o the firm, and of continuity in its existence in spite of internal changes. 
The Act goes in this direction to the limits which are already implied in 
the English Act ; and it collects together in a separate chapter, cntiUcd 
“Incoming and outgoing partners,” all provisions which directly bear 
upon the introduction, retirement, expulsion, insolvency and death or 
partners in those cases where the business of the firm is earned on without 
a dissolution of partnership. The result is that, apart from the preliminary 
chapter and the chapter on “The nature of partnership, the Act h^HKree 
chapters which deal with the working firm, namely, chapters III, IV and v 
and one chapter relating to the dissolution of a firm, namely, chapter VI. 

This rearrangement of the English Partnership Act, 1890, is designed 
to be of practical convenience to lawyers and businessmen in tjiai very 
numerous class of cases where there is a ctange in the constuution ol a 
firm Without a dissolution. The rearrangement has also the advantage oi 
confining chapter VI strictly to provisions relating to ihe dissolution or a 
firm and its legal consequences. But in spile of this rearrangement ol ^ 
English Act, it must belted that the present Act has not departed ironv 

any of its outAandihig inceptions or principles. 


1, Lindley, pp. TJ' t^i^« 
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THE INDIAN PARTNERSHIP ACT 


In addition to the pure law of partnership, the present Act contains 
an important new chapter on the registration of firms, namely, chapter 

Vil.^ 


3. English and American laws how far helpful in interpreting the 
law of partnership in India. 

The present Act. but for a few slight changes, being a reproduction 
of the English Partnership Act, 1890 , the decisions of the English courts 
under the said Act will serve as useful guides on the construction of this 
Act. The practical identity in substance of the two Acts and similarity in 
working of important provisions are bound to attract to difficult cases in 
India the benefits of English Judicial experience. The provisions of the 
two Acts should, however, be carefully compared before employing the 
decisions under the English Act to the interpretation of the Indian Act. 


The Special Committee observed in their Report : 

“Taken as a whole the law of England, both civil and criminal is 

well adapted to the requirements of the English people ; but it sadly wants 

methodising and authoritative revision ; and any such revision of any 

branch of it is a distinct gain. From this point of view the Act in question 

(r.e., the Partnership Act, 1890) is decidedly useful, although it is by no 

means a perfect measure, nor even as good as Parliament might have 
made it.® ® 


nf encouraged us to depart from the precedeni 

of the Sale of Goods Bill, where the English Act was modified in a few 
particulars only and to use the Partnership Act. 1890. with some degree ol 
freedom Nevertheless, the Bill does not alter in any substanfial warih 

thefeon partnership, which is baSc 

supplement it in places where it ic conditions or tc 

views of authoritalive com^nlators or a^e supported by th. 

defined principles in Ihe Partner^hiA wording of clearly 

Adrnittedly any charge in the vi^ording^otthe Inclisr Art" adopted 
disadvantage of making useful English * 

Indian cases, but it is antidm.eH decisions difficult to apply tc 

the two Acts and the similarity in wordln*^ identity in substance ol 

avoid this undesirable result and will provisions will 

benefits of English judicial experience.” the 

of Provisffi^s"of‘’in Act thTcou«“'shoul7 

the Act uninfiuenced by any considemfmn a ^ examine the language 

Sfe°"lni?"'' i* founded 

Legislature the proper course fs f Positive enactment ol 

*• Committee, Appendix D. 

tatum from Lindley on Partnership, See 9th Edn., p. 3 , 
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law upon which it may be founded.' Where a case is governed by any 
section of the Act, the rule of interpretation is that the court must in the 
first instance examine the language of the section and ask what is its 
natural meaning.^ 


In Municipal Board, Gouda v. Bachchu^ it was observed : It is 
dangerous to apply the decision of an English court construing an English 
Act of'Parliament not in pari materia with the Indian statute and not even 
forming the foundation of those statutes, and allow it to prevail over 
Indian decisions, interpreting very similar enactments. 


This, however, does not mean that authorities under the English law 
are in no case to be resorted to or relied upon in interpreting an Indian 
Act In the case of MoUwo March & Co. v. Court of IVards^ ihcjr Lord- 
ships of the Privy Council held that in the absence of any law or well- 
established custom existing in India on the subject of the law of partner¬ 
ship English law would properly be resorted to in mercantile affairs for 
principles and rules to guide the court in this country to a right decision ; 

although this is so. it should be observed that in applying the prmciplcs 
and rules, the usages of trade and habit of business of the people of 
India, so far as they may be peculiar and differ from those m England 
ought to be borne in mind. These remarks appear to be equally appli¬ 
cable to branches of the law other than that of partnership. 


In Bltiam Lai v. Official Liquidator^ Sulaiman CJ observed that 
where the language of the sections of English and Indian Acts are almost 
identical, Indian Courts would very much hesitate to depart from the view 
expressed by eminent Judges in England who have had great 
Company law unless there is something internal in the section iisclt \^hl^ch 
would justify its interpretation in a different way. This was a case «'ider 
Jhe Indian Companies Act, 1913.® In Tirathdas v. ParmcsUwaribaO Davis 

C J observed : “The Indian Trusts Act is clearly based 
foUowrthe English law cn the subject. For 

English Act of 1925 is akin to S. 74 of the Indian A.ct of 1882. Bearing 

and practice.’* 


^ 0 ., 40 Bom. 630 ; Narendra Nath v. Kamal Cashm li Cah . 

A.I R 1951 All. 736. Sec also Fakhtdas v. 5 Vm 

171 See too LkX"//>^v/ v. Veerappa Cbettiar (195’) 1 Mad. L.J. 709. 

18 W.R. 334 P.C. : (1872) L.R. 4 P.C. 419. 

A.I.R. 1933 All. 719 : 145 I.C. 893 (F.B.). . 

See also ^932*6^^^3^1350) L R- 688 

6th 

7. A1.R. 1943 Sind 223: l,L.K. 1943 (Kar.) 213. 


3. 

4. 

5. 

6 . 
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It has, however, been observed that to construe an Indian Act in 
the light of cases decided under an English Act differently worded is much 
likely to cause confusion than to render assistance.^ The analogous 
English Law should therefore be carefully studied and compared with the 
Indian Law before using English case-law for interpreting the Indian law, 

4. CommencemeDt of the Act. 

As provided in clause (3) of this section, the Act came into force on 
th.e 1st day of October, 1932, except section 69 which took effect on the 
1st of October, 1933. The object of fixing a later date for the coming 
into force of section 69 was to give time to unregistered firms to get them¬ 
selves registered in order to enable them to bring suits.- After the 1st 
October, 1933, section 69 became operative and thereafter a firm which is 
not registered and which sues to enforce a right arising from a contract 
shall be nomsuited.® 

See also under S. 69 post. 

5. Extent of the Act. 


The Act extends to the whole of India except the State of Jammu 
Kashmir. Sub-section (2) of S. 1 when enacted read : It extends to 
the whole of British India including British Baluchistan and the Sanlhal 
Eargiinas The expression “British India” was not defined in ihe Act 
and therefore the definition thereof in the General Clauses Act, 1897* (Act 
iNo. X of 1897) was to apply. It was defined in that Act as follows : 

^[“British India” shall mean, as respects the period before (he 
commencement of Part Ilf of the Government of India Act 1935**, all 

erntones and places within His Majesty’s dominions which were for the 

InT'i Majesty through the Governor-General of 

GcKral Tf India O'- OATicer subordinate to the Governor- 

Site of thi esltbiishm , '■^/P.^ots any penod after tliat date and before the 
fnr u ^ ^ means all territories 

Chief Con misswnefs'Xv'"^'^ Governors' Provinces and the 

an Indian iSw nS of •'> reference to Uritish India in 

Governr^ent oFlndia commencement of Part III of the 

oovernment of India Act. 1935, shall not include a reference to Berar.] 

Bytheindian Independence Act, 1947, two independent Dominions 

Dominions of sct up in India from the I5ih day of Aucust 

India n„d Pa,These are known respectively TndU ^nti 


1 . 

2 . 


3. 

4. 

5. 

6 . 


77 ^^^^ 76 ,/Vr.tW Sinsh y. Rant Prafa 

Abdul Gluifur Khan, A.I R. 1 535 L ii^ §93 ‘ ^ ’ K/shaii Lai Rant Lai 1 

Gopinadi MotCtal v. Ra.ndas, A.I.R. 1936 Cal 133 

T < °f Enisling Iiulian Law.l Order, 1947 . 

Indian LuwsrcJ.-dcr^'lSjV'andasMjb*’''' p'^^rninent of India (Adaplalion c 

of Existing Indian l’,aws) brdtri947 (Adaplalio 

t-e. the isf April, 1937. 
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The tcnilorics of Pakistan are : (a) the territories which, on the 
15th August. 1947, were included in the Provinces of East Bengal and 
West Punjab, as constituted under sections 3 and 4 of the Indian Inde¬ 
pendence Act, 1947 ; (b) the territories which on the said date were 
included in the Province of Sind and the Chief Commissioner's Province 
of British Baluchistan ; and (c) the North West Frontier Province, [Vide 
section 2 (2) of the Indian Independence Act, 1947]. 


The territories of the Dominion of India are territories under the 
sovereignty of His Majesty which, immediately before the 15lh August, 
1947, were included in British India except the territories which were to 
be the territories of Pakistan as explained above [Vide section 2 (1) of the 
Indian Independence Act, 1947], 


The Dominion of India establised by the Indiaii Independence 

Act, 1947, as from the fifteenth day of August. 1947 
was a Union comprising :— 


Dominion of India. 


(a) the Provinces called Governors’ Provinces ; 

(b) the Provinces called Chief Commissioners’ Provinces ; 

(c) the Indian Slates acceding to the Dominion in the manner 
provided in the Government of India Act, 1935, as adapted by the India 
(Provisional Constitution) Order, 1947 ; 

(d) any other areas that may with the consent of the Dominion be 
included in the Dominion.^ 


Section 46 (1) of the Government of India Act, 1935, as adapted 
Governors* Pro- (Provisional Constitution) Order, 1947, 


\mccs. 


defined Governors’ Provinces as follows 


“Subject to the provisions of the next succeeding section with respect 
toBcrar, the following shall be Governors’ Provinces, that is to say, 
Madras, Bombay. West Bengal, United Provinces, East Punjab Bihar, the 
Central Provinces and Bcrar, Assam and Orissa and such other Governors 
Provinces as may be created under this Act.” 

As to Bcrar, section 47 of the same Act, as adapted by the said 
Bcrar, Order, provided : 

“Bcrar shall continue to be governed together with the Central 
Provinces as one Governor’s Province under this Act by the na^uc ot 
the Central Provinces and Bcrar in the manner as immediately bclore 
the establishment of the Dominion ; and any reference m this Act to the 
Dominion of India shall be construed as including a reference to Bcrar. 

Section 94 (I) of ihc Government of India Act, 1935, as adapted 
Chief Conimis- (Provisional Constitution) Order, 1947 ran 

sioners* Provinces, as follows ; 


“The following shall be the Chief Commissioners’ Provinces, that 
is to say, the hcrcbcforc existing Chief Commissioners’ 

Delhi, Ajmcr-Mcrwara. Coorg and the Andaman and Nicobar Islands, 

the area known as Panth Piploda and such^ other Chief Commissioners 
Provinces as may be created under this Act.” 


1 Section 5 of ihc Government of India Act, 1935, as adapted by tl»c India 
(Provisional Constitution) Order, 1947. 



8 


THi: INDIAN PARTNEKSHIF ACT 


t Sec. 1 


Appiicjiioii of SuD-scction (3) of section 18 of the Indian Inde- 

cxistiuj? laws to pendencc Act, 1947, provided : 
ilio ticw Dominion. 

■ Save as oiherwisc expressly provided in this Act, the law 
India and of the several parts thereof existing immediate y befcre the 
appointed day (f.e. I 5th August. 1947) shall so far as applicable and with 
(he necessary adaptations, continue as the law of each of 
dominions and of the several parts thereof until other provision is made by 
laws of‘ihc Legislature or the authority having power in that behali. 


Sections 3 and 4 of the India (Adaptation of Existing Indian Laws) 

Order, 1947, provided as follows : 

“3. As from the appointed day,* all existing Indian laws shalf 
until repealed or altered or amended by the competent Legislature or other 
competent authority, in their application to the Dominion of India arid 
any other part or parts thereef. be subject to the adaptation directed in 
this order. 


4. (1) Where an existing Indian law contains a provision defining 

the territories to which the law extends or a provision referring to the 
territories which are within the scope of that provision, that provision 
shall be so adapted as to exclude any territories which on the appointed 
day are not to form part of the territories of the Dominion of India. 


(2) Without prejudice to the general effect of the preceding para¬ 
graph. references in any existing Indian law to “the whole of British 
India, Cor<.British India)”, to “Bengal" and to the “Punjab” shall, except 
where the reference occurs in a title of or preamble or any citation or 
description of an Act, Ordinance or Regulation and except where the 
context oihcrwire requires, be replaced bv references to “all the Provinces 
of India” to “West Bengal” and to “East Punjab” respectively.” 


Tlic Constitution 
of India. 


Article 1 of the Constitution now provides : 


(I) India, that is Bharat, shall be a Union of States. 


(2) The States and the 
First Schedule. 


territories thereof shall be as specified in the 


(3) The territory of India shall comprise— 

(a) the territories of the States ; 


(b) the Union territories specified in the First Schedule ; and 

(c) such other territories as may be acquired. 

Article 372 (I) of the Constitution provides ; 


Ulution an the ?aw, ?n fore “ provisions of this Cc 

"te commencement of .h?- r * oftir.dia immediately bel 

uatll altered o' ,epcakd or ,menH “ k"”’-- ‘he. 

'ompclent authorUy • by a competent Legislature or i 


1. 


ihc iSih August, 1947. 
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^ By Adaptation of Laws Order, 1950, passed by the President under 
article 372(2) of thfe Constitution, sub-section (2) was substiiutcd by the 
following : 

“(2) It extends to the whole of India except Part B States.” 

By the part B States (Laws) Act, 1951 (III of 1951). the words 
“except the State of Jammu and Kashmir” have been substituted for the 
words “except Part B Slates.” 

The Act was applied to Berar by the Berar Laws Act, 1941. 

. The Act has been extended to Dadra and Nagar Havel i by Reg. 6 of 
1963, S. 2 and Sch. I, to Pondicheri by Reg. 7 of 1963, S. 3 and Sch. 1, 
to Goa, Daman and Diu by Reg. II of 1963, S. 3 and Sch. and to 
Laccadive, Minicoy and Amindivi Islands by Reg. 8 of 1965. 

The Act has been amended in its application to Madras by the 
Adaptation of Laws (Central Acts) Order, 1957, Madras Act 21 of 1959 
and Madras Adaptation of Laws Order, 1961. 

2. In this Act, unless there is anything repugnant in the 
Deaniiions. subject Of contcxt,— 

(a) an “act of a firm” means any act or omission by all 
the partners, or by any partner or agent of the firm which 
gives rise to a right enforceable by or against the firm ; 

(b) “business” includes every trade, occupation and pro¬ 
fession ; 

(c) “prescribed” means prescribed by rules made under 
this Act ; 

(d) “third party’* used in relation to a firm or to a part¬ 
ner therein means any person who is not a partner in the 
firm ; and 

> 

(c) expressions used but not defined in this Act, and 
defined in the Indian Contract Act, 1872 (IX of 1872), shall 
have the meanings assigned to them in that Act. 

Synppsis 

1. ** Act of e firm," 3. Definitions conininctl in the 

2. "Business.** JneJian Contract Act, 1S72. 

1. “Act of a firm.” 

According to clause (a) above, .an “act of a firm” means any act 
or omission by any partner which gives rise to a right enforceable by 
or against the firm. This is in consonance with the general principle laid 
down in sccuon 18 of the Act, namely, ihai ‘subject lo the provisions ol 
ihc Act, g partner is the agent of the firm for the purposes of ihc business 
of the firm*; and also with section 5 of the (English) Partnership Au, 
18^, which provides : “Every partner is an agent Of the firm and his 
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other partners, for the purpose of the business of the partnership , and the 
acts of every partner who does any act for carrying on in the usual 

business of the l<ind carried on by the firm of which he is a mentber bind 

the firm and his partners, unless the partner so acting has in fact no 
authority to act for the firm in the particular matter, and the person with 
whom he is dealing either knows that he has no authority, or does not 
know or believe him to be a partner.” 

In Firm \fukimd Lai Veerkumar v. Purushottom Sin^hd a case under 
the Provincial Insolvency Act, 1920, the Supreme Court held : Wc think 
that in order to support an adjudication against a firm there must be proof 
that each of the partners has committed some act of insolvency. If, how¬ 
ever, a joint act of insolvency is relied upon it must be shown to be the act 
of ail ilie partners. An order for adjudfeation can also be made against 
a firm if there was an act of insolvency by an agent of the firm wliich was 
such as must be imputed to the firm. The Explanation to section 6 of 
ihc Act (the Provincial Insolvency Act, 1920) says, “for the purpose of 
this section the act of the agent may be the act of the principal”. The 
Explanation does not lay down that an act of insolvency of the agent shall 
be aftributed to the principal but that it must be treated as the act of the 
principal. Section 2{a) of the Indian Partnership Act. 1932, defines ‘an act 
of a firm' to mean “any act or omission by all the partners, or by any 
partner or agent of the firm which gives rise to a right enforceable by or 

firm • The effect of this section read with the £!xpfcniotio}t to 
section 6 of the said Act appears to be that the question whether an act of 
insolvency of one or more partners con be regarded as an act of all the 

cira,n,s,anccs 

In this case, the property of which one partner made gift to his son 

^lilVJt ."‘■Tf'"r” collective act of insolvency 

alleged on behalf of all the partners of the firm. It was held that the ac^t 

of insolvency commuted by the partner could not bo attributed o the' 

'he firm could not be adjudicat^^J ‘an 

2. “Business.” 

It will be observed that by this section, “business” 
trade, occupation and profession.^ The word “inc'ides” in h^f/r 
shows that It IS intended to be cm,men,ihc and nc t cxhansiIv. T'L"" 
1 . has an extending force and docs not limit the me.ai‘ing of "he 

great Extent byX"add^“S words°"evcry Uad""' ""y 

profession.’^ The term is one of large ^'anj 

1. AT-R. 1968 S.C. 1182. 

2. Ualics author’s. 

'»'>aasand Oldham's Lav of ParmerMp, Sixth Edition, p. 9 . 
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connotes something which occupies the attention and labour of a person 
for the purpose of profit. The word means almost anything which is an 
occupation or a duty requiring attention as distinguished from sport or 
pleasure and is used in the sense of an occupation continuously carried on 
for the purpose of profits.' 

The word “business” does not necessarily mean some undertaking 

of an industrial or commercial nature. For instance, two doctors may 
form a pai'tnership to treat patients, and not to do anything of a commer* 
cial nature such as selling medicines. Two owners of buildings which they 
let out to tenants, can combine, dealing with the property in such a way 
as to form a partnership.^ In Edulji Meharbanii Boyce v. Shyam Sunder 
Laif^ there had originally been a partnership between Meharbanji Boyce, 
father of the plaintiff, and late Ganga Sahai, brother of the grandfather of 
Musaddi Lai. Meharbanji Boyce died in 1896 and his sons Firoz Shah, 
who died in 1915, and Edulji, the plaintiff, replaced him. Ganga Sahai 
died in 1923, and was replaced by his grand-nephew, Mussadi Lai, who 
died in June, 1931 and was replaced by the defendants. The partnership 
originally dealt in excisable articles and ran an ice factory and the partners 
acquired some buildings which were leased to shopkeepers. By the year 
1928 the business in excisable articles and the ice factory were given up. 
On the facts found it was held that partnership existed even though the 
business in excisable articles had been given up and the ice factory closed. 


What is and what is not a “business” within the meaning of this 
Act, must always remain to a great extent a question of fact, to be answered 
with reference to the special circumstances of each particular case.^ But it 
may be stated as a general rule that the Court will no^t extend the denotation 
of the term “business” beyond the objects to which that term wouW be 
applied by an ordinary businessman, and 

rSards the main purpose of the transactions without giving undue weight to 
subsidiary incidents which, taken by themselves, might seem to contemplate 
the acquisition of gain.® It is true that a nan may be busy m managing 

his own property! collecting rent, supervising ' 

ments etc: and this may be his only “occupation , but it does not always 
follow that this is a “business”, so that if two co-owners were so engaged 

they would not necessarily be partners. 

An instance ofan association which was held not to be o''® 

for carVi4 on a business is afforded by ^ v 

a number of companies of a certain class had P 

1. Rogers Pratt Shellac Co. v. Secretary of State for Imlia. A 3 

2. EilriIJi Meharbanji Boveev. Shyam Sunder Lai, A.I.R-1943 AH, 19 . . ■ ■ 

All. 450 : 1943 A.L.J. 147. 

3. A.l.R. 1943 A>1. 192. , . .... 

4. No definile general principle can be laid down 15 Ch. 

on ils own merits. The dictum of Janies ^ny sense in which any 

D. 247, : 73—‘‘any practical sense of ihe word business , a y^ 

man of business would use that word, gives th«^nly p | 

Roshan Lai, A I.R. 1931 Lah. 390. 391 : 130 I.C. 644 : 32 P.L.R. 2i^. 

5. Strahan and Oldham, p. 11. S-iealso 5/rWa//(188^), 29 purpose of 

tered association of more ihan twenty in allotments to ihe 

purchasing freehold lands and for the re-sale of the same m 

mem^rs of ihe association : Held^ not a ‘‘business . 

6. (1880), 15 Ch. D. 247 : 50 L J- Ch. 39- 



12 


TUB INDIAN PARTNERSHIP ACT 


[Sec. 2 


subscription and vested in trustees. Certificates, with dclfcrred coupons, 
were issuetf to the subscribers of the nominal value of £100 for every 190 
subscribed. 1: e trustees were to apply the income of ific shares 
ui payment of interest at £6 per cent, on the nominal amounts of the 
certificates, and apply the surplus in redeeming the certificates. Provision 
was made for iiolding meetings and a certain amount of control was given 
lo the certificate holders. After ail the certificates had been redeemed, the 
funds in hand were to be divided among the holders of the deferred 
coupons. Tlic holders of cerlificate.s were more than twenty in number.^ 
An action was brougiii by a certificate holder against the trustees, claiming 
a distribution of the funds and alleging that the trustees and the certificate 
liolders wore an association of more than twenty persons formed for the 
purpose of car rying on a business having for its object the acquisition of 
gain, and that not being registered, it was illegal as contravening the 
Companies Act, 1862. Section 4. The Court of Appeal held, (1) that it 
was not an association within the meaning of the Act ; (2) that the trust 
deed did not authorise the carrying on of a “business” ; and (3) that even 
if the deed did so authorise, such business was carried on only by trustees 
(not agents or directors) who were fewer than twenty. 


Lord Justice James said’ : “In my opinion, nothing that is to be done 
by the trustees comes within the ordinary meaning of‘business’ any more 
than what is done by the trustees of a marriage settlement who have large 
properties vested in them and who have very extensive powers of disposing 
of the investments, changing the investments and selling them and re¬ 
investing in other investments, according to their discretion and iudement 
wiih or without the consent of their celuis que trust. That is not a business.’’’ 


Lord Justice Brett shows the distinction between investing and if 
need be. sc ling and rc-inycsting, which is not a business, and speculating 
with a view lo profits, which is business. He says’ ; "The trustees were 
not as 1 construe the deed, to enter upon a series of acts which if 
successful, would obtain a gam. They were joined together for the 
purpose of once for all investing certain money which was delivered into 

their hands, and not for the purpose of obtaining gain from a repelit on 

of investments. In other words they were not associated together for he 
purpose of peculating m shares.” And after referring to provisions 

amhp.smg the trustees to sell securities at a premium oveith^ pdeeTt 

which they were purchased, he proceeds ; "But even if a IransoVtinn’^ * 
those clauses is to be considered as carried on for hi mirno ^V 
which I doubt, yet that is such a merely subsidiary part of’thl’^i, of gam, 
described in the deed that it cannot be said to bl a subs an, 
what they have to do ; and if the substantial part of wha^ they have^‘'l 
is not a business, a mere subsidiary provision will not ^briW 
within the Act. as was decided in v.V/nwW> and sev«^^ 


1 . 


i. 

X 

4. 


In England the Companies Act, 1929 lim'ts the maximum r 

can carry on business as partners otherwise than under its pTovision-^tof 
business is that of bankers, and to twenty in other "xh if the 

1 - 862 , and the Comp.inics (ConsolidaHon) Act! J90S 

contained provisions similai to those in the Act of 1929 Thev dM ^ '‘^^Pfaled 

partnerships formed before November 3, 1862. * mey aid not apply to 

At p. 276 
At p. 279. 

0850) 15Q.B 60U. 
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cases. I take it that- the persons called trustees in the deed are clearly 
trustees as distinguished from agents and from directors...If that be 
so, the certificate holders, even if they were associated at all, were not 
associated for carrying on the business.** 


The term “business” used in the definition of partnership includes 
even a single commercial adventure or undertaking on which parties 
may embark.^ In Minck v. Roshan Lal,^ the plaintiff and the defendant 

entered into a contract for the construction of a 

Single transaction, 

made. It appeared that one of them supplied the funds and the other his 
skill and expert knowledge. It was held that the relationship between the 
parties was that of partners. 


Although there can be a partnership in respect of a single adventure 
yet before that can happen the other requisites of partnership must be 
present. Under section 4 there must be ‘business* and there must be an 
agreement to share the profits of that ‘business* and the business must be 
carried on by all or any of the partners acting for all. An isolated act of 
money-lending on a joint security does not constitute a business within 
the meaning of this definition. Money-lending may be regarded as either a 
trade or an occupation but not an isolated act of lending money.® Similarly 
it has been held in Karam Din v. Anant Ram^ that section 2, clause [b) 
read with section 4 is intended to mean a continued participation of two 
or more persons in a trade, occupation or profession with the intention of 
sharing profit accruing from it. An adventure or an undertaking 
mentioned in section 8 of the Act presumes the existence of a partnership 
as defined in section 4 and therefore a fortiori the existence of a business 
mentioned in section 2, clause (6). A solitary transaction in which two 

persons have jointly lent money to another would not make those persons 
partners in a firm and hence their registration is not necessary under 
section 69 of the Act. 


In Rangaswami Goundar v. K.R. Easwaramurtby,^ the Madras High 
Court held : It may be that to constitute business there need not be a 
series of transactions of a commercial character. Even a single transaction 
may constitufe business, but only if it carries with it intrinsically the 
quality of trade or commerce or business. Thus, where two or more 
persons join to purchase immovable properties without anything more, it will 
not be appropriate to regard the transaction as of a commercial character. 
It may be of that character if facts show that the persons who join for the 
purpose of purchasing immovable property, did so with the intention of 
selling it with a view to making profits after developing or preparing the 
same to realise a profit. 




4. 

5. 


ec section 8. and notes thereunder :/« 

..T. Rep. 219, 220; Chlmdnram MotUaly. Jayonttial Chhaganial, AA.K. 1939 
torn. 410; 41 B.L.R. 899 : 184 I.C. 397. 

l.I.R. 1931 Lah. 390:1.L.R. 1931 Lah. 324 : UOI.C. 644 : 32 P.L.R. 235, mean- 
ng of the word business discussed. 

ethSugantmly. Umrdfc/. A.I.R. 193e Nag. 550; 1«8 RLJ. 

Ice also Nathi Lai v. Sri Mai, A.I.R. 1940 All. 230 ; I.L R. 1940 All. 256 : 1940 


A.L.J. 179. 

A.I.R. 1941 Pesh. 6 ; 13 R. Pesh. 49 ; 193 I.C 51. 

(1967) 2 Mad. L.J. 162. See Yearly Digest, 1967, Collmn. 2273,2274. 
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nor can a barrister be a partner with a solicitor. This rule does not 
however apply generally in Canada and Australia, where the professions 

of barrister and solicitor may as a rule be combined, and it is common to 

find partnerships consisting of two or more lawyers who may m tact bu 
cither barristers or solicitors or, in some cases, bolh.‘ 


It has been held under the Enalish law that the Gaming Acts have 

not made belling in itself illegal and a bookmaking and betting business 

can be carried on without contravening those Acts ; a-partnership there¬ 
fore between bookmakers is not necessarily ill^al, nor does ii become so 
merely because one partner has been guilty of illegal acts in conducting 
the partnership business.- 


In I 'aradarojulu Naidu V. Thavasi Nadar,^ the partnership was formed 
to purchase and own the lorry, and thereafter to run the lorry for a lorry 
transport service with the permit standing in llie name of the individual 
partner. The partnership fully carried out this scheme. The partner in 
whose name the permit was standing became an agent of the partnership 
as well as of the other partner. It was held : The running of the lorry 
with that permit involved a contravention of the Motor Vehicles Act, 
namely, the user of the lorry for the owner namely the partnership, which 
had no licence in its name. The parlnership was an illegal one and 
therefore the claim which arose out of the settlement of the accounts of 
the partnership was also illegal and could not be enforced. 


The parties had entered into the partnership with the full awareness 
of the prevailing law about illegal partnership nnd the consequence of 
taking pan in such an illegal partnership. No equity can he worked out 
for granting relief to the plaintiff in the circumstances. 

Where the liability of the principal is held to be not enforceable on 

the ground of the contract being illegal, there is no question of the surety 
being made liable. 


3. Definitions contained in the Indian Contract Act. 1872. 

As the particular law of partnership is part of the general law’ of 
contracts, it is provided in clause (e) above that expressions used in the 
present Act, but not defined herein and defined in the Indian Contract 
Act, shall have the meanings assigned to them in that Act. 

3. The unrepealed provisions of the Indian Contract 

Application of 1872, save in so far as they are inconsis- 

?Xon 872 ."^ tent with the express provi.sions of this Act, 

shall continue to apply to firms. 

h See Strahan & Oldham, p 9. 

See Lindlcy, p/ 138 . 

h96S) 2 Mart L.J. 20. 
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Synopsis 


1. Application pf unrepealed provisions 2. Interpretation of the Act. 

of the Indian Contract Act^ 1872. 


1. Application of unrepcaled provisions of the Indian Contract 
Act, 1872, 

The Indian Partnership Act repeals and supersedes Chapter XI of 
the Indian Contract Act, 1872. As the law of partnership forms part 
of the general law of contract, this section provides that the unrepealed 
general principles of the law of contract, so far as they are not inconsistent 
with the express provisions of this Act, shall apply to contracts of partner¬ 
ship. This Act, like the English Partnership Act, 1890, is merely 
declaratory,^ and, where sot inconsistent with the provisions of this Act, 
the provisions of the Indian Contract Act, 1872, are still in force. 


2. Interpretation of the Act. 

The object of the English Partnership Act, :890, is to ‘declare and 

amend the law of partnership’.'^ It is thus a codifying 
The English Part- Statute, for the most part merely declaratory of the law 
nership Act, 1890. already existing in judicial decisions. But it is not a 

complete code, for certain topics are not mentioned 
in it at all. the most important of such omissions being the law relating 
to coodwill and the administration of partnership assets in the event of 
a partner’s death or bankruptcy. But though the Act is not a complete 
code, it is nevertheless a big step in that direction, and m any partnership 
mob em the rule for the interpretation of a codifying Act must be applied 
that the Act must itself be first looked at ard that reference to previous 
cases should be exceptional, as in instances where (a) a provision in the 
Act is of doubtful import, or (b) technical expressions require interpreta¬ 
tion or (cl it is necessary to go back to the history of the Act, with a \iew 
to the revelation of the stale of affairs with which the Legis ature^had to 
deal, or (d) the Act is silent, e.?., the ru.es relating to goodwill, etc. 

The object of the Indian Partnership Act. 1932. 

and amend the law relating to partnership . The same 
The Indian Part- principles of interpretation as apply to the English Act 
ner^hip Act, 1932. ^j^grefore apply to the Indian Act also. 


1 . 

2 . 

3. 


British Homes Assurance Corporation Ltd. v. Paterson, (1902) 2 Ch. 404, at p. 410 
per Farwell J. 


5 PrcflmA/c to the Act. , p • a * 

. Strahan and Oldham p. 8. The rules for interpreting a codifying Act are 

Sg Act are emire y prm isions of such an Act ^c .o be 

937) I Ch. IS. 
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4. “Partnership” is the relation between persons who 


Dcfini.ionof -par,- have agreed .to share the profits of a business 
nership”, ‘‘piirjnir”, carried on by all or any of them acting lor 

and “firm n 

all. 


firm 
n^mc 


Persons who have entered into partnership with one 
another arc called individually “partners” and collectively 
“a firm”, and the name under which their business is carried 
on is called the “firm name”, . 

Synopsis - 

1. Analogous law. 6. Illegal partnerships. 

2. partnership defined. 7. Sub-partnership. 

3. Elements of partnership. 8. Firm name. 

4. Partnership disf'nguishedfrom 9. Registration offirm, 

certain oilier relationships. 10. Specific performance. 

5. Instances of partnership. 


1. Analogous law* 

Section 1 of the English Partnership Act, 1890, which nins as 
follows : ^ ■ 

“1. (I) Partnership is the relation which subsists between persons 
carrying on a business in common with a view of profit. 

(2) But the relation between members of any company or associa¬ 
tion which is— 


(a) Registered as a company under the Companies Act, 1862, or 
any other Act of Parliament for the time being in force and relating to the 
registration of joint stock companies or 

(b) Formed or incorporated by or in pursuance of any other Act of 
Parliament or Letters Patent, or Royal Charter ; or 

(c) A company engaged in working mines within and subject to'the 

junsdiciion of the Stannaries ; 

is not a partnership within the meaning of the Act.” 

Repealed section 239 of the Indian Contract Act, 1872, read as 
follows : 


Mik ‘Partnership' is the relation which subsists between per^ns 

Who have agreed to combine their property, labour or skill in some busi¬ 
ness, and to share the profits thereof between them. 

another are 


See. 4] 
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N^rca) 


account 


Illustrations 

4 

a) A and B buy 100 bales of'cotton, which they agree to sell to their joint 
< A and B arc partners tn respect of such cotton., 

(b) A and B buy 100 bales of cotton, agreeing to share it between them. A and 

B are not partners. ^ 

(c) A agrees with B, a goldsmith to buy and furnish gold to B, to be worked up 
by him and sold, and that they shall share in the resulting proht or loss. A and B are 
partners. 

(d) A and B agree to work together as carpenters, but that A shall receive all 
profits and shall pay wages to B,. A and B are not partners. 

(e) A and B are joint owners of a ship. This circumstance does not make them 
partners.** 

2. Partnership defined. 

“Partnership” was defined in the Indian Contract Act, section 239 
(since repealed) as the relation which subsists between persons who have 
Agreed to combine their prpperty, labour or skill ip some business, and 
to share the profits thereof between them.^. This was based apon Kent’s 
definition.® Sir F, Pollock proposes an improvement upon the old defini¬ 
tion® in order to meet the criticisms of Jessel M. R. in v. 

who points out that certain elements in Kent’s definition are subsidiary 
and superfluous in a definition.. The definition adopted in the present 
section is that of Pollock, with one small change only. Pollock’s definition 
speaks of the business as being “carried on by all or any of them on 
behalf of all of them,” whereas 'the definition contained in this section 
speaks of it as “carried on by all or any of them acting for all.” The 
difference lies in the use of the phrase “acting for” instead of “on* behalf 
of.” The intention is to bring out more clearly the fundamental principle 
that the partners when carrying on the business of the firm are agents as 
well as principals. Further, the use of the words “on behalf of seems to 
give some justification to the wrong view that a person who merely shares 
the profits of a business is a partner, for inasmuch as such a person 
derives benefit from the business it may be said to be carried on his 
behalf.® 

It is claimed that the definition m the present section includes all 
tlte essential elements contained in all the definitions quoted by Lindjey, 
the only exception being the element of the sharing of losses. This 
element may be regarded as consequential upon the sharing of profit^ 
as a firm may be created in which losses are not contemplated or provided 
for by the sanguine partners. (For instance, two persons who horse a 

coach aif| divide the profits, although each finds his own horse, and the 

Section 4 replaces the repealed S. 239 of the Contract Act, 1872. and widens it— 
Meenakahi Achi v. P.S.'M. Subramanian Chettiar, A.I.R. 195/ Mad. 8. 

'^Partnership is a contract of two or more competent persons to place their money, 
effects, labour, and skill, or all of them, in lawful comraerce. or 
U> divide the profit and bear the loss in certain proportions J K/jnt s 

Comm. 23. 

Pollock’! definition is : “Partnership is the relation which subsists “ $55®“ 

who have agreed to share the profits"of a business earned on by all ™ 

<m behalf of all of them**—Pollock’s Digest of the Law of Partnership (I5th eo.). 

p. 6, 

5Ch.D.458.p.472. 

Note! cm Claaies to the Bill. 

Lindley. pp. 13 to 17. 
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other has no property in thenr).^ Thf Senclt^^kS^ 

to make agreement to share losses \‘ lister as alegal consequence 

other sectioL of the Act “must for the future be the 

cable to the determination of the question whether in any particular case 
a partnership does or docs not exist. 

The legal position regarding a firm under the Partnership Act is 
neatly summed up by Veeraswami C.J. in a Full Bench decision of the 
Madras High Court in RM. Chidambaram PiUaiv. C.LT, , in the 
ing words : “Notwithstanding the fact that a firm like an association of 
persons is for the purpose of assessment treated as a separate entity, it is 
not a legal person having a corporate character distinct from that of its 
members. A firm is but a compendious expression of the relationship 
between the partners, who, by an agreement between them, embark on a 
comiperciai venture and contribute capital or labour and share profit and 
loss according tr* r.iutual understanding. In mercantile practice the trade 
seems to look upon the firm as a kind of a body distinct from its members 
and cana^le in its right of owning property and entering into dealings and 
creating rights and liabilities binding on the partners. But in law that 
clearly is not the position...It is true that looked at from certain circum¬ 
stances permitted by the Partnership Act, a firm may have the appearance 
or the trappings of a continuous body possessing somewhat a corporate 
character. For instance, by agreement to the contrary, the death of a 
partner may not affect the continuity of the firm. Nevertheless, the firm 
is brought about by a contract and is dissolved by the will of the partners 
and in the making of a firm, there is nothing like incorporation.” 


Reference was made to Lindley on Partnership (10th Edition), p. 28,. 
relating to the English counterpart of the Indian Partnership Act, which 
states : “The firm is not recognised by English lawyers as distinct 
from the members composing it. In taking partnership accounts 
and in administering partnership assets, courts have to some extent 
adopted the mercantile view, and actions may now , speaking generally, 
be br ought by or against partner T^m ^ the name of thei r firm ; but^ 
speaking generally, the tinn as suclTiiai^o legal^eco^nition. The law, 
ignoring the firm, loc^ks to the partners Composing it; any change amongst 
them destroys the identity of (he firm ; what is called the property of the 
firm is their property, and what are called the debts and liabilities of the 
firnt are their debts and their liabilities. In point of law, a partner may 
be the debtor or the creditor of his co-partners, but he cannot be either 


1. Fromont v. Conplond, 2 Bing. 170. 

2. Notes on Clauses to tbe^Bill. 

3i,. Eleventh edition, p. 28 quoted with approval in Commissioner of Income-tax 
Keraia v. Pathrose PJee and Oil Milh frinjalkuda. Assesses^ A.I.R. 1959 Kerala 
246 : I.UP. (1^59^ Ker. 598 : 1959 Ker. L.J. .18 : 1959 Ker. L.T. 353. 

4. (1970) 77 I.T.R. 494, 498. 499. See also Bharat Sarvodaya Mills Co. Ltd. 
Ahmcdabad v. Mohatta Brothers, A.I.R. 1969 Guj. 178~-Suitby firm must 
treated as one by partners at time of accrual of cause of action; P.K. Oswal 
Hosiery Mills v. 77 /q.A: Chand, A.I.R. 1969 Runj. 150—Suit by partnership firm 
for libel or defamation of firm is not maintainable. 
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debtor or creditor of the firm of which he himself is a member, nor can he 
be employed by his firm, for a man cannot be his own employer, * 

N \3. Elements of partnership. 

Essential requisites The definition of “partnership” contains three 
of partnership. elements— 

(1) There must be an agreement entered into by all the persons 

concerned ; ^— 

(2) the agreement must be to share the profits of a business ; and 

(3) the business must be carried on by all or any of the persons 

concerned, acting for all. ^ —• 

All these elements must be present before a group of associates can 
be held to be partners.^- These three elements may appear to overlap, but 
they are nevertheless distinct. The first element relates to the voluntaryj 
contractual nature of partnership.; the second gives the motive which leads 
m the formation of firms. U., the acquisition of gam ; and the third shows 
that the persons of the group who conduct the business do so as agents for ^ 
all the persons in the group, and are therefore liable to account 
Where there is an agreement between two pepons for the joint acquisition 
of a business and for the sharing- of its profits in proportion to 
the contributions of each and the partnership is registered under 
the Partnership Act^ there is a valid partnership and it is not affected 
either-by the fact that the sale-deed refers to the P^rtn.ers individually 
and not as partners or that one of them nad not paid his contribu¬ 
tion at all.® Where certain persons refer to themselves as a firm, it 

must be presumed even in the absence of evidence, 

who have entered into partnership with one another and are ® Partnership 
firm* If a partnership exists in fact a disclaimer of partnerehip by the 
oartics cannot change it.® The Court looks to the essence of the transac- 

tion ^d if it is in its essence a partnership, then the C^rt will *^P°se "JJ 
the parties to it the duties and liabilities of partners. Whether r^lMion 
of partnership between two or more persons does or ooes not c:ust must 
depend on the real intention and contract of the parties and not merely 

on their expressed iritenlion.® 

In Mohammad Musa Sahib v. N. K, Mohammad Ghouse SahiW 
substance of the agreement was that the old business was wound up 
and that after taking over the goodwill and the remaining stock-m^rad 
for over two years, each of the parties to the agreepient ^ .. 

the business (of two years without in any way being accountable to tne- 

1. Meenakshi Athl v- F,S.M. Subramanian Chettlar, V alH 

Badasha Saheb v. Century IVood Industries, A.I.R. 1954 Mys 33 • J 

Mohammad Miisa Sahib v. N.K. Mohammad Chouse Sahtb, A I R 

1959 Mad. 379. 

2. Sec Notes on Clauses to the Bill. t 

3. TheOgictalUauldaiorDtnshawACo.v.AnandBiharl L^,nhuck.n '.vyi i 

69 s aTlIL 1942 Oudh 327 : 1942 O.W.N. 269 : 1942 A.W.R.CC. 198. 

4 Oflp*M/fci#o«lB/».R«BZ>flf/A.I.R.’-1936Cal.l33.il6tLC.74l : I R-C 542. 

5. Waatoa v. Johnstone, (1940) 23 T.CL 29. 

6. Mohanmud Musa Sahib v. n.K. Mohammad Chouse Sahib, A.I R. 1959 Mad. 379. 

7. ALIU1959 Mad. 379. 
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o,h., M as :s 

;,o,ss ~r; -risr"sr."p.5;.r“ 

uvo-year turn “f.' ijal nurpose of persons not being 
ship but an association for ^omv special ^ u p y 

partners 


rnomhly^ Turn ‘ br'^'^' non-payment of the same in any 

month mitomatically pul an end to the partnership. ‘ 

partnership was carried on by the sub-tcnanl alone who alone was respon¬ 
sible for the losses, debts and income-tax and sales-tax of the business. It 
was heid on the construction of the deed : The three essential elements of ^ 
a partnership that fi) it must be the result of an ^greement be ween severaJ-^ 
persons, (ii) the agreement must be to share the of ’ 

and (iti) the business must be earned on by all or any of them 
liKm all were singularly lacking in the deed and the terms of the deed do 
not justify the inference that what was intended to create was a partnership. 
The terms of the deed left no doubt that it was merely a subterfuge 
adopted for evading liability to eviction on the ground of sub-letting. 

In Commercial and Industrial Finance Ltd. v. IK. Z). Paw/[ (1963) 

2 Andh. W. R. 312] it was held : Cumulative effect of facts and circum¬ 
stances of the case are to be taken into account. A partnership is the 
relation arising as a result of an agreement between two or more persons 
pertaining to a business carried on by them collectively. The essential 
elements to constitute the same as per the definition are these, viz, (1) there 
must be an agreement entered into by all the persons concerned ; (2) ib'e 
agreement must be to share the profits of a business ; and (3) the businesf^ 
must be carried on by all or any of the persons concerned, acting for all. 
All these three elements are indeed the sine qua non for the constitution of 
a partnership. 

The relationship has to be determined by reference not to one of 
the several facts but to the cumulative effect of all the facts and circum¬ 
stances. The court has to examine all the incidents of the relationship 
between the parlies as shown by the written agreements, and verbal 
agreements, together with surrounding circumstances at the lime when the 
contract was entered into. It has to ascertain the real intention of the 
contracting parties appearing from the whole transaction. 

While considering an agreement of partnership, the agreement should 
be read as a whole. The rule of construction is not to take one term of 
contract and raise a presumption from it, but to ascertain the scope «f the 
agreement by reference to all the terms. 

Though the term “partner'* is used in the document such loose 
expression would not affect the true legal position. It is not the name 
given to or the mere language used in the document that would determine 
the nature of relationship. That has to be gathered from the substance 

1. I.L.R. (1962) I Pimj. 358 : 64 P.L.R. 30. 
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of the document, and the conduct and the surrounding circumstances at 
the time. 

On the facts and circumstances of the case, the relationship between 
the plaintiff and the defendant under the agreement is not that of partners 
but of a creditor and debtor. 


By raising the plea of benami a partner cannot escape his liability 
under the deed of partnership unless the other parties to the agreement 
have agreed not to hold him liable.^ 


We shall now consider each of the above three points seriatim. 

^1) Firs t, there mast be an agreement betT ^ cn p ersons. 

The first essential element to constitute a .partnership .is that there 

must be an agreement entered intp by all the persons 
Agreement may concerned.* "^he agreement may be either express or 

implied. It may be in writing or formed verbally, or by 
^ * cofiductr It can arise out of a mutual understanding 

evidenced by a consistent course of conduct and indeed by.the express 
admission of the parties concerned* Where the agreement has been 
reduced to writing it must be stamped with requisite stamp.^ In Thota 
Komarayya Somayya, a firm v. Commissioner. Excess Profits Tax, 
Hyderabad^ it was held : A partnership is not necessarily created by an 
agreement in writing. It could be by oral agreement also qr an agreement 
can be inferred from the cofiduct of th'C^'parties. Therefore apart from a 
written agreement the actual conduct or the intention of the parties is 
important in deciding questions of plartnership, but intention is often 
incapable of proof and has to be only an infereocev Though the receipt 
by a partner of a share in the profits of a business is an important element 
as to existence of a partnership between him aiid the person carrying on 
the business, it is not conclusive evidence as explanation (ii) to section 6 
makes it clear. 


The question of partnership is a question of intention which must 
be decided on a consideration of the conduct of the parties and of all 
the surrounding circumstances.* Thus, where the sole proprietor of a firm 
dies, his heirs inherit the stock-in trade, the outstandings, and eyen the 
goodwill, but such heirs do not ipso facto become partners. Where there 
was sole proprietor, there is no question of a partnership which must be 


1. Shankar Bandu v. Shankar Babaji, A.I.R. 1956 Bom. 165. 

2. See also sectioc 5 of the Act, infra, which lays down that *‘the relation of partner¬ 
ship arises from contract and not from status.** 

3. ff<dl rsa Hail Soar y. Sara Bai, A.I.R. 1938 Nag. 324 : 177 I.C 31 ^ JS^R-N. 176. 
ChOtalat Ratanlal v. Rajmat, F-A. No. 50/1942 decided on 17.2. 1950 (Na^) 
quoted in Indian Digest, 1951. S^n\so Veeri Chettiar v, iS.r., Bombay, A.l.K- 
1971 Mad. 155,161 in which it was observed : Though under the partnership law 
a firm Is not s legal entity but only consists of individual partners for the time 
being, for tax law, income-tax as well as sales tax, it is a legal entity. 

4. Jddian Stamp Act, Sch. 1, Art. 46. 

5. A.I.R. 1956 Hyd. 87:1.L.R. (1955) Hyd. 848. 

6. Sheikh Tajammut Hiuxaln v. Ahmad Alt, A.I.R. .1937 Oudh 438 : 13 Luck. 219 ; 
1937 0.W.N. 344; Jakiuddln v. Vithoba, A.I.R. 1939 Nag. 301 : 1939 N L.J. 427 ; 
B<di !m Hq/iNoor y. Sara Bat, A.LR. 1938 Nag. 324 : 177 I.C. 831 :11 R.N. 176. 
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between more than one persons. On the de^h of 'h \ ^ P 

heirs do not become partners of the old hrm, but merer there must 

of the deceased. Before a partnership can come into existence tne j 

be an express or implied egreement between the fact that 

should be continued. This agreement might be sole 

ti e firm was allowed to carry on business even .nf'« the dea b ot tne soi 

proorietor. But in the absence of any such evidence it would not be just 

to presume that the heirs of the deceased proprietor become partners of 

the new firm.^ 3^^ 

'' In Anantha Raghurama v. Bupanna Rao- it was held : The mere fact 
that the legatees or donees under a will or a deed inter vi\os, as the case 
may be, or heirs at law happen to have common interest in something 

which is divisible amongst them could not make them partners. Bid, if 

such persons continue the business either after the death of the. testator or 
when the inheritance falls, as the case may be, it could not be postulated 
that there was no partnership. They are precluded from carrying on such 
a business. When the business is continued, there is an implied agreement 
amongst the various individuals having a common interest in the business. 


In Maliram Choudhury v. Jagannath Modi^ it was held : An agree¬ 
ment to -be entered into bv persons to be partners is an essential element 
of partnership. Though such an agreement may be implied, it is the very 
foundation of partnership. Merely from the fact that A was seen in the 
"shop for a few months or that he had supplied the goods in question to 
the defendant or other customers or that during the absence of B on many 
occasions, he was receiving outstandings from customers and giving the 
credit therefor, cumulatively or as an independent piece of evidence would 
nbt justify an inference of partnership. 


Proof of partnership—Registered deed of partnership—Shoring of 
profits shown by accounts—Partnership held proved—Mere omission to open 
capital account does not disprove its existence : Where there is a registered 
deed of partnership which embodies the essential ingredients of partnership 
and further credible documentary evidence is available in the shape of the 
account books of the partnership regularly maintained which prove that 
the profits were actually shared by the partners in certain proportions in 
accordance with the terms of the deed of partnership, the existence of the 
partnership does not remain merely a question of discharge of burden of 
proof but is a fact with strong positive evidence on its side and not a tittle 
of evidence against it. Mere omission to open a separate capital account 
is not a ground for finding that the partnership is not an essential pre¬ 
requisite for the formation of a partnership, nor is there anything so sacred 
about it that if the capital account is not opened the constitution of a firm 
stands ipso facto condemned.** 


Purchase oj business with money provided by A ; Deeds relating to 
business in name of A ; Burden to prove partnership lies heavily on one 
claiming to be so interested : Where the purchase money for the purchase 

of certain business was provided by A and all the documents relating 

• 

V 

1. Tajammut Hussain v. Ahmad Ati» A»I.R.-1937 Oudh 438 : 13 Luck. 219. 

2. (1959) 1 Andli. W.R. 239 : A.LR. 1919 Mad. 950 : 35 Mad. L.J. 87 relied upon. 

Z. <1971) 1 C.W.R. 848 ; 1971 Yearly Digest (July issue;, colmn. 1267. 

L SuwaJal Chhogalal v. /.T. Comwir., A.I.R.1949 Nag. 249 :1-L.R. (1948) Nag. 887. 
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to the business were in A*s name, the burden to prove partnershio "is 
heavily upon one who claims to be interested in the business as partner.^ 


Brothers of a licensee for cloth are tiot partners : From tlie mere fact 
that certain persons are brothers and that one of them holds a licence 
for cloth for the firm which is not a registered one no inference can be 
drawn that the other brothers are also partners of the firra.^ 

^^o stipulation to share profit or to bear loss : The terms of an 
agreement between Shri Ramjilal and a third person Babulal were as 
follows : (1) There was to be a manufacture of ice-cream in the shops 
and the business was called ‘^hagirath Ice-creaih”. ’ (2) Whatever 
machinery was , to be used in that business was to be supplied at the 
expe nse of Babulal . (3) Ramjilal should have no concern in the profits 
and losses of the business. He was to be paid Rs. 300 a month by Babu¬ 
lal on giving a receip t forTliat amount .. (4) All electric biUs and expe¬ 
nses we re to be m^ biy Babul^ X5) Rs. 1,800 for six months was to 
be paid In advance to Ramjilal but thereafter for a period of four 
months Ramjilal was not entitled to any further payment. (6) Rs. 300 
“rent** for four months was to be adjusted against the Rs. 1,800 paid to 
Ramjilal. (7) The Rs. 600. balance .was to remain with Ramjilal up to 
the time the partnership was dissolved. (8) The period for business was 
to be eleven and a half months. , During this period of cloven and a half 
months, it was not open to either party to dissolve the partnership. (9) 
On dissolution of the partnership the electric meter connection and the 
shops were to revert to Ramjilal.. It was held that the terms of the agree¬ 
ment whereby Ramjilal was to have no interest in profits and no concern 
in losses were enough to take the agreement out of the definition of 
partnership.® 


Existence of partnership^Terms of sharing profits—Not conclusive 
■Absence of term of sharing losses — Effect—Sections 4, 6. 


\Ca 




Sharing of losses of business may not be a fundamental condition 
of the existence of partnership ; nevertheless it is a very important 
incident of the relationship of partnership.. If the business has to be 
carried on by all of a few of them on behalf of all and there should thus 
be mutuality of agency and community of interest^ it must naturally 
follow that all the members should be similarly affected by the success 
or failure or the chance in fort unes of the business. 

Of course, sharing of profits is a very important clement and a 
strong circumstance to establish the relationship of partnership, but it 
cannot by itself be conclusive. And where there are other circumstan¬ 
ces it would be wrong to raise a presumption of partnership from the 
fact of there being provision for participation of profit in the agreement 
and then to inquire if the remaining proof is sufficient to rcbui this 
presumption. Courts would not wei^ the fact of sharing of profits in 
isolation. It has to be taken together with other circumstances. 


1. Hifpert P. James v. Ghulam Hussain, A.I.R. 1949 P.C. 1 SI. 

2. State V. Gendalal, A.I.R. 19SO M B. 89. 

3. Naidu Mai v. RamiiM- A t r. 52 Punj. 403. 
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Further, Explanation n to S. 6 also shows that participation m 

profits of a business by a person does not of itself make him a p^artner. 
This rule more particularly applies where persons entitled to profits arc 
different from the persons carrying on the business, such as lender oi 

money etc.‘ i 

'^^onfribu/ion to tfusmess noi necessary : Section 4 of the Act tioes 
not require contribution to a business as an ingredient of partnership. 
This may come under S. 6 which must be read with S. 4 (•S/iew Prosaa 
Agarwata v. ^n/7 Ganguly, 68 C.W.N. 786). 

I 

/omr Hindu family—Brothers living and carrying on business 
jointly—No agreement to share profits —Business not as partners : Under 
Hindu Law if one of the members of a joint family has separated, 
there cannot be a presumption also that the remaining coparceners also 
were separated. If the business is being carried on jointly by the mem¬ 
bers of the joint family as members of the joint family such a business 
will be a joint family business in spite of its being a new business. 

Where after the separation of one of the three brothers, the 
remaining two brothers live and carry on a new business jointly, and 
there is no agreement betweeen them to share the profits, the business 
must be held to be a joint family business and not a partnership business 
{Probodh Ct\andra v. Bharat Loan Co., A.I.R. 1964 Assam 114) 

^o partnership between same individual acting in different capacities : 
There can be no partnership between the same individual acting on the 
one hand as the guardian of the minor and on the other as a oartner in 
his or her individual capacity.^ 


Contract by correspondence : In Sitaram Kalani v. Manmal Gattam^' 

it was held :• There is no doubt that the contract of partnership may be 

implied and need not be expressed ; in fact it can arise out of mutual 

understanding between the parties evidenced by a consistent course of 
conduct. 

Vhere it is sought to establish a contract by correspondence the 
whole of the correspondence relating to the matter in question must be 
looked at for the purpose of finding out if there was a completed cont¬ 
ract between t^he parties. Stray isolated sentences in letters should not 
be given much weight. Where from the letters exchanged Seen 

hewStobe sXc^fbed rfached about 

tne capital to be subscribed by each partner and about the share each 

one would have in the profits and business was started in pursuance of 
Z be cfneT?'’ Partnership Act is attracted Cd"h can^ 

uminor detdils and stipulations was to hS 

J m^ty^pa^rs^Os'*^onside'ilngTh^e Ogr^ 

'• ^ yy-D-PouHnei)! Andh. 

2. Meei^shi Ach! v. Subramanian Cheitlar. A.I.R. 1957 Mad . 8. 

J. A.I.R. 1956 M.B. 60 
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Other agreements : In Manbharibai v. Bajrang Rice Mill Wara 
sheoni' an agreement between'^onTK^d the plaintiffs stated that the 
plaintiffs were taken as partners having an eight anna share in the aeencv 
business of K. Under the agreement the plaintiffs were to pay all the 
amount that might be required in the business up to a certain maximum 
limit. The amount carried interest at a certain rate and the plaintiffs 
were to g gLthe amount irresp ective of profit or loss in the business.. The 
plaintiffs were emuM lo fhe profits aiSi loss in proportion to their share 
The responsibility of keeping the entire accounts, etc. and carrying on 
the transactions and making purchases and sale 'relating to the business 
rested on K.. The plaintiffs had a right to see all the accounts at any 
time. K JS^onally and his entire property remained liable for the amount 
whatever beibimd due to the plaintiffs in connection with the business. 
It was held : Considering the agreement on the whole, the agreement 
resulted in a partnership and not in a relationship of creditor and debtor 
between the parties. 

^Shly Singh V. Ramji Das^ it was held ; A partnership can be 
created by an agreement expressed or implied. Therefore, if the evidence 
on the record can warrant the inference that a person did act as a partner, 
then the mere fact that his signature does not appear on the partnership 
d^ would not make any material difference. Section 91, Evidence Act, 
will not exclude oral evidence on this point, because the existence of the 
' fact of a contract etc. is quite distinct from the proof of the terms of the 
contract. Thus the fact of the existence of a partnership may be proved 
by parole evidence of the acts of parties without production of the deed. 


Where the shares were specified in the deed of Shirkatnama as also 
the actual contributions and balance was to be repaid by the partners to 
the plaintiff who had advanced them as the creditor, it was held that the 
plaintiff was not the sole proprietor of the business but one of the part¬ 
ners.* 

\ ^^"^rtnership ca^ot be created by award : Partnership is a relation 
I creat^ by contract. •The arbitrator has no authority to create the part- 
I nership. Where the award of arbitrator has not directed certain persons 
1 to carry on business in co-partnersi|ip, but the persons later on agree to 
carry on th^usiness in co-partnership, a new partnership will be created. 
1 Dot.by the award, but by the agreement.* 

Doctrine of partnership — Absence of natural agency between parties, 

9 

Where there is association of members more than twenty in number 
and the association is not registered and suit is brought for recovery 
of money deposited with its chairman, the association is not of partners 
and hence S. 69 of the Act was no bar to the suit. The Association did not 


1. ALR. 19S6 Nag. 225: 1956 Nag L.J. 351. 

2. AI.R« 195S Him. Pra. IM. See also Abdul Badsha Sahib v. Century Wood industries, 
ALR.1954Mya. 33—An agreement of a partnership need not be exprata. It 
no arise ovt ofa mutual understanding evidenced by a cpmUlent course of con¬ 
duct and indeedpky the express admirrioo of the parties concerned. 

3. BabuLatModi v. Kanhal Lai, A.I.R, i933 Vind. P. 43. 

4 . RmaakI V, Padmabati, A.LK 1960 Cal. 693. 
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require a registration under the gompaniK ^ct, 1956 S. 11(2), [Bhawani 

sy/u has beeli held undex the English law that “agreements to carry on 

' business at a future time do not render the parties to them 
Contemplated parmers before they actually do carry on business, it is 
pirtnersWp- the carrying on of a business, not an agreement to carry 
Knglishia . which^ the-test_Qf partnership;*.^ Persons who are 

only contemplating a future partnership, or who have only entered into an 
agreement that they will at some future time become partners, cannot be 
considered as partners before the arrival of the tim e agreed i^ n. Conse¬ 
quently, it has been held that where an agreement gives a person an option cj 
becoming a partner with the other party at some future time, no partnership 
is created until the option has in fact be en exerc ised.^ Thus, in Gabriel v. 
Evill,* it was agreed between Tlie’TJefcTl^anf and two others that the defen- 
dant'should enter into partnership with them and bring in £ 1,000 in cash 
and £ 1,000 in goods and that the partnership should date retrospectively 
from January 1 : but the defendant reserved to himself the option of deter¬ 
mining at any time within twelve months from that day whether he would 
become a partner or not. The defendant advanced the £ 2,000, and several 
other acts were done in execution of the agreement ; but within the twelve 
months the defendant declared his option not to beconac a partner, and it 
was held that he never did in fact become one, and that he had not incurred 
any liability as if he had. 



In Howell v. Brodie^, the defendant intending to become a partner 
in a scheme for making and letting out a market place, advanced consi¬ 
derable sums of money and ultimately, on the completion of the market, 
took one-seventh share in it. It was sought to make him liable for the 
expenses of erecting the market, on tlig ground that lie was a partner 
with those by whom the plaintiff had been employed ; but the court held 
that there was no partnership between them and the defendant until the 

share was taken by him. 

Burnell V. Hunt^, an agreement was come to between A and B 
that A should take premises and purchase machinery and material to carry 
on the business of a silk lace-maker, and that B should manage the 

business and receive half the profits as soon as they accrued and should 
business themselves and to take the profits, if they chose.'°Thelr^nterest 

Lindley on Parinership, I2th Edn,. pp. 17, 18. 

Per Park J., in Dickinson v. Valpy^ 10 B & C 141-2 

^ ^m. 521. 

had not exercised the right hin self a parlner wilh his debloi but 

9 M. & w. 297. 

Bing. N.C 44. 

5 Jur. 650, Q. B. 


1. 

2 . 

3. 


4. 

5. 

6 . 


2EJ. 542. 



Sec. 4] 


elements of partnership 




in the profits, however did not commence until the debtor’s interest 
determined ; and it was held that whilst he carried on the business there 
was no partnership between him and them, they and he not being entitled 
to the profits at the same time. 

In Re Young, ex-p. Jones,^ A lent B £ 500 for his business under a 
written contract, by the terms of which A was to have ilie sole control 
and management of the business, and the option of becoming a partner 
within a certain time ; in the meantime \ie was to be paid, for the use of 
his money, a weekly sum out of the profits of the business. B was to 
draw like weekly suras. Before the time for the exercise of the option 
had expired B became bankrupt. The court held that A, who had not 
exercised the option, was not partner in the business. 

The principles of the English law laid down above are based on 
- , the definition of “Partnership” in the (English) Part- 

inaian law. nership Act, 1890,^ being “the relation which subsists 

between persons carrying on a business in common with a view ol profit.” 
The words in italics are important with reference to the above principles. 
In the Indian Partnership Act, 1932,“ also, partnership” is defined as the 
relation between persons who have agreed to share the proftts of a business 
carried on hy 3 \\ or any of them acting for all, so that the principles 
relating to contemplated partnerships under the English Law seem to 
apply under the Indian Law also. The fact that certain persons perform 
several acts in the expectation that a partnership would be created, such 
as the advance of money for purchase of partnership material, the taking 
of a house on rent expecting that it would be required for the partnership, 
cannot lead to the conclusion that a partnership has been created. 
Where cardinal points have been definitely agreed upon, the fact ^ 
reference has been made to a more formal agreement in future wi 
prevent the court from coming to the conclusion that the .c^nlrac o 
partnership has been concluded. But when the cardinal ^ . 

been agreed upon, namely, as to when the partnership is to 
existence.and that date is left blank in the agreement, it ^ 4 

that the partnership has come into existence or that the parties _ 

Where the partnership agreement is otherwise an executed . ■ 

time is fixed for the commencement of partnership the presi 1 p 
that it commences from the date of agreement.® 

the capacity of the contracting parties in ^ partnership pertains 

V, / rather to law of contract in genera! than to 

^ contract of partnership, a detailed 

partners. subject will not be quite relevant here. 

who is not a minor and who is of sound mind can be a parln 



1. (1896) 2 Q.B. 484. 

2. Section 1(1). 

3» Section 4* ir\xjTt * 

4 , V. A.I.R. 1937 Nac. 68 : 169 LC. 9 . 

9 R«N. 298* ATP 1^35 AU 

5 . Wmiarns V. John, 29 R.R. 181 Sbiem ^ 

1008 i 159 I.C. 433 : 1935 A.L.J 1251 ; Co'f inissimcr a/, « 

Gopal mce MiUs, 1957 M-PX. 596-Under of /n individual 

Income-tax Act there can be no leeofioition of a fiim compos d 

and fimu. 
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an Indian subject or an alien. But an alien enemy cannot be prtner 
of an Indian subject. Alien enemies cannot be partners during the con- 

tinuance of hostilities. 

A minor may not be a partner but he may be admitted to the benefits 
of partnership {cf. S. 30 post). A married woman can be a partner 
and as far as the partnership liabilities are concerned, her separate 
property will be bound by it. In Bankamal Lajja Ram & Co. v. Com¬ 
missioner I. T., Oelhi^ it was held : In case of the registration of partner¬ 
ship consisting of a minor, High Court cannot go beyond statement of 
case. In Commr. of I. T. Calcutta v. Khetan & Co. Calcutta [(1962) 
45 I.T.R. 170)] it was held : A minor cannot enter into contract of 
partnership. A guardian on behalf of minor also cannot enter into 
contract of partnership. Income-tax authorities can refuse registration 
of deed of partnership admitting minor as partner under S. 26A, Income- 
tax Act. 


Lindley while dealing with this subject observes- : “By the law 
of this'country, a valid contract of partnership can be entered into between 
any persons who are not under the disabilities of minority or unsoundness 
of mind; As will be seen hereafter, when treating of illegal partnerships, 
there are certain trades, businesses and professions which cannot be 
lawfully carried on, either solely or in partnership, unless some statutory 
requisite has been complied with : but now that the disabilities under 
which spiritual persons and convicts formerly lay have been removed, 
there is no class of persons who being of sound mind and over twenty- 
nne are^repd^^ed incapable of becoming members of a partnership.” 

.^artnerslnp between five minors and one adult void : It is clear 
from Ss. 4 and 30, Partnership Act, there must be a firm in existence 
before a minor could be included in it. Under S. 4 it is necessary that 

there must be an agreement ^tween two or more adults before a part- 
nership comes into being and it is only thereafter that a minor can be 
admitted to the benefit of partnership under S. 30(1), Where, there- 

purported to have been entered into by one adult 
with five minors, such a partnership is void and cannot be the basis of 

L Nor can the minors be regarded 

as admitted to the benefits of a partnership under S. 30 (1) as there is 

no partnership in existence But the minor partners are entitled to recover 
ilJurestXreonT under S. 65, Contract Act, with 



ners. 


Partnership is a relation which subsists between persons. Hence 

Firm as part- strictly speaking there cannot be a partnership when the 

s^ists between persons and firms or firms 

of S. 4 of fhp'TUt ^ “person” within the meaning 

c, ^ Act. s-As one firm cannot be a partner in another firm if 

firms agree to combine their property, labour or skill in some business 


h A.i.r. 1953 punj 270 

3 ^i«dley on Partnership, 12th Edn., p. 105 . 

i L *952 Mys. 138. 

clfond ». l.T. Commr., A.I.R. 1956 S.C. 354. 
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they cannot considered Jo be partners.' ^BSTTfirm is nothine but 

association of mdividualsTand when such an association « 

name enters into partnership with another individual or another associah™ 
of mdwiduah, it IS not the aggregate that combines with the Sual 
bu the mdividuals composing that aggregate. Hence a partnerXp 
between a firm and an individual is m law a partnership between the 

individuals which compose the firm and the individual and therefore not 

lUepL Similarly when one firm enters into an agreeihent of TiftHiFiEIp 
with another, all the individual partners of the two firms become partners 
individually m the new firm^ and partners as individuals may be partners 
in another firm by the use of their firm name.-* A firm is only an associa¬ 
tion of persons who have no corporate capacity and if a partnership is 
in fact entered into and if all the partners of the firm are consenting 
parties to the agreement of partnership or are represented by a duly 
authorized person, when the contract of partnership is concluded between 
the firm and others or subsequently ratify it, a partnership will come 
into existence, though it will not be regarded as a partnership of which 
a firm as such is a partner. Such a partnership will have for its members 
all the partners of the partner firm i^nd the others.® 


Thus, it is clear law that we may have a partnership between a firm 
and an individual in the sense that the real partnership is not constituted 
between the individual and the firm, but between the individual and the 
aggregate of persons who constitute the firm. In other words, a partner¬ 
ship deed, instead of setting out the names of the individual and the 
partners of the firm, may compendiously use the name of the firm by 
making it clear that what was intended was a partnership constituted 
between the individual and the constituent members of the firm, and this 
intention can be made absolutely clear if the partnership deed itself if 
signed, not only in the name of the firm, but by all the partners who 
constitute the firm.® In the case cited Chagla C. J. _ obsep/ed : ‘‘In our 
opinion, on a true'* reading of the pannersnip dceTin the case, it is the 
constituent members of two firms and not the two firms as entities that 
have entered into the partnership with the individual; and this fact is amply 
borne out, as already pointed out, both by the recitals and the fact that 
the partnership deed has been signed by the constiiuent members of the 

two firms.Therefore, in our opinion, the tribunal was in error 

when it took the view that the partnership constiiaied by the partnership 
deed was not valid partnership.” 


1. Firm Naralndas\. Dina Nath, A.I.R. 1935 All. 767 . 15 I.C. 43: 1935 A L.J. 
938 : see also In re Jai Dayal, 54 All. 846 : A.I.R. J933 All. 77 : 143 I.C. 390: 
1939 A.L. 999, held, word “persons’* should not be • ‘erorcted to include 
a firm. 

2. Kader Bux Bukt Behari, A.I.R. 1932 Cil. 768 : 140 I-C. 750: 35 C. W.N. 
W: Chandrika Ptashad v. IT. Commr., A.I.R. 1939 All. 341; I932 A.L.J. 
419, S.B., S. Meikole Udaycr v. S.P. Feriasami Konor, A.I R. 1967 Mad 419. 

510; A.I.R. 1938 Cal. 377: 164 I.C. Ill; 39 

606« 

4. Midummad AbdulLoilfw. Skekh Ismail, A.I.R. 1934 Mad 9. 148 I C. U37: 
38ML.J.849. 

Ram Sarup v. Shea Charon Lai, 1 L.R. 1938 All. 100: 1938 m 
IW7AXJ. 1328; see ^so kanhaya tail v. "Dayat Brij Lall, A.I.R. 1936 
Mhe 514. 

^ Dtyckand* Bondsay v. Commissioner oj Income-tax. Bombay, ALR* 

1989 8001.132. —v . 
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V. 


The decision of the Snpreme Courr in by 

Conimr. of Income-lax, Nagr>‘r' was dislinginshcd. The v.ew taken Dy 

,l,c Suprcn\« Ccnrl on the facts of the case ,t was con^enr^g a Hindu 
a partnership cottid not be constituted betw'een three firms a Hindu 

nndividet! family and an individual and that such a Par nership not 

be registered under S. 26A of the Income-Tax Act, 1922. Now an 
imporianl and significant feature of that case was that 
was not signed by the individuals who constituted the three firms or the 
individuals who constituted the Hindu undivided family. Therefore, on 
the face of the partnership deed, an attempt was made to constitute a 
partncrsliip of three types of entities, a firm, a Hindu undivided lamiiy 
and an individual” 


The Supreme Court judgment referred to above was considered by 
a Bench of the Bombay High Court in Conimr. of Income-tax v. ShantUol 
Vrajlol- and it was observed : 


“U is perfectly true that the Supreme Court has pointed out that 
a firm is not a person and that a firm cannot enter into a partnership 
with an individuol'bccausc the Partnership Act requires that the contract 
of partnership niust be constituted by persons deciding to carry on a 
partnership. Iherefore, to the extent that this partnership deed sets out 
as partners two firms and two individuals, the firm constituted under the 
partnership could not be registered. But it will be incorrect to suggest 
that the Supreme Court has laid down that the constituent members of a 
firm cannot enter into a partnership with an individual.” 


If some partners constitute two firms by 
constitute distinct entities.^ 


separate agreements both 


In Commissioner of Income-tax, Bomoay v. Mjs Jadavji Narsidas d 
Co. (A.l.R. 1963 S.C. 1497) also, the Supreme Court has held that finfl 
as a firm cannot enter into partnership with another person. 

Bank advancing money to a firm on the basis of a partnership between 
the bank and the firm. 


fit Industrial Finance Lid., Hyderabad v. W.D. Paul 

UU63) 2 Andh. W.R. 312], a banking company entered into a deed of 

contractors, for financing certain works- 
c^tract5». The deed contained provisions, amongst others, (I) that the 
firm agrees to take the bank as financial partner; (2) thai.thebank 
hv ^ current account in the name of the firm to be operated 

by A, Its proprietor; (3) that the bank will be entitled to fifty 

?t"t.(4) that the finn wfll submU a 
statement of account to the Bank once in a fortnight The deed 

.li'd 'i'S. t ','‘1,.^^ 

1. A.I.R. 1956 S.C 354 : (1956) 29 l.T.R. 535. 

^ tl9S7)ll l.T.R. 903, 907. 

^overr.or-ln-Councn v. Firm Bonsldhar Fremsukh. 1959 Ail. W.R. ^H.C.^ 18. 
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Finally, A executed the suit promissory note in renew al of two earlier ones 
for the amounts due to the Bank. When the Bank sued A on the 
promissory note, A pleaded that the appropriate remedy for the Bank 
was to sue for dissolution of partnership etc. It was held : There is 
nothing in the terms of the deed to suggest that the business was a common 
business and that A was acting as the agent of the bank in the contract 
work. There is nothing in the deed to show either that the bank will be 
entitled to the assets of the firm in the business. There is also no provision 
for sharing losses. Though sharing of losses of business may not be a 
fundamental condition of the existence of partnership, nevertheless if is 
very important incident of the relationship of partnership. If the business 
has to be carried on by all or a few of them on behalf of all and there 
should thus be mutuality of agency and community of interest, it must 
naturally follow that all the members should be similarly affected by the 
success or failure or the change in fortunes of the business. Though 
sharing of profits is a very important element and a strong circumstance 
to establish the relationship of partnership, that by itself cannot be 
conclusive. 


The rule that participation in profits of n business by a person does 
not of itself make him a partner, more particularly applies where persons 
entitled to profits are different from the ppons carrying on the business, 
such as lender of money, etc. The bank, in the instant case, is a lender 
by profession and has no hand in carrying on contract work. The fact 
ihdit the balance used to be struck at the end of the linancial year of (he 
bank and used to be intimated to the firm for confirmation is again a 
circumstance showing that dealings between the parties were, on the 
avowed relationship of a creditor and debtor, and not as partners. 

See also notes under S. 69 of the Act post. 


Religious 
charitable trust. 


Id J K. Hosiery Factory v. C the Allahabad 

High Court held: ‘‘..the Hindu law recognised a 

class of juristic persems which is capable of holding 
property. It also recognized that whenever the properly is dedicated for 
a charitable purpose, the property itself upon which the purpose is 
impressed, is raised to the category of a juristic person, and the property 
so. dedicated would vest in the person so created and a reugious and 

charitable trust comes into existence.We are. therefore of opinion 

that a trust for religious and charitable purposes, if it has been laised to 
the status of a juristic person, can as such enter into partnership, and can 

become a partner in law . There may. however, be cases where the 

trust as such may not have been raised to the position of a juristic 

person.In such cases even where a trust is not raised to the status of 

a juristic person, if a question is raised whether it can enter into 

or not, it would mean just the same thing as saying whether the 

trustee can enter into partnership. We see no 

becoming a partner in a firm. It is, therefore, clear that if a \aUd 
charitable trust has come into existence and even if i^ has not been raised 
to the status of a juristic person, there would be no ^'ffir:uUy sapng that 

the trust has become a partner, for in such jose. It would be equivalent so 

saying that the trustees can become partners.'*^ 


1. (1971) 583,608, 609. 

2. ItsHOB author's. 
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—A joint fiindu family camoi be a partnership of itself; nor can 
v two joint families be brought into relation with one 

Joint Hindu another by an agreement to be a partnership. But there 
ramiiy. can be a partnership between the managing member of 

one joint family and the manager of another fami|y^>h? partnership being 
between persons and not between the families.^ ^-^^rtnership entered into 
with a stranger by a Hindu widow representing her minor sons as karta 
of the family is not void.^ 


The expression ‘Hindu undivided family firm’ is a technical expres¬ 
sion having a special meaning. A firm does not become a Hindu family 
firm merdy because the coparceners of a Hindu undivided family or 
some of them are its partners. In the case of an ordinary firm, there 
must be a partnership agreement. In the case of a Hindu undivided 
family firm, there is no need of a partnership agreement because the 
Hindu undivided family firm comes to the family from the ancestors. A 
firm run by a Hindu undivided family does not become a joint Hindu 
family firm. In the absence of evidence of such Hindu undivided family 
firm no decree can be passed against other inembers of the family in a 
suit brought on a promissory note executed by only one member. [KantHal 
Char 'ulal Patwa v. Chhotelal Shankarlal Trevedi, A.I.R. 1964 Gujarat 29]. 



nder the Mohammadan law, the moment a wakf is created all the 
rights of property vest in the Almighty and the Mutwali 
is merely a manager having no vested right in the wakf 
property. A non-personal being such as the Almighty 
is, is obviously not in a position to enter into relationship 
with material persons for the sharing of profits of a business and there¬ 
fore any partnership which purports to exist with a wakf as a partner can 
be no partnership in law.^ 


Wakf under 
Mohammadan 
Law. 


A person cannot be at the one and same time a partner in his indivi¬ 
dual capacity and a partner in a representative capacity.^ 



Ilhough in the sense a joint Hindu family has been looked upon 

^ juristic person it is only in a very restricted sense 

Hindu lamny applied to a joint Hindu family. 

eDiffiog into vnoer the income-tax law a joint Hindu family is to be 
pnrtnmhip with treated as a person, but under Hindu law the joint Hindu 
sironser*. family cannot be treated as a corporation for all purposes. 

particular, where a karta or manager of a joint Hindu 
Jitrangers into a partnership in his representative capa- 
the famii> as a unit cannot be deemed to have become a partner. 

® *'*“'se1f is liable, to the extent of his 

r®l' property, but the members 

Ae if i ^ coparcenary share. On 

the death of the Karta the partnership is automaticallv dissolved The 


‘ CW.N^S?. “ Cal. 568 ; A.I.R. 1935 Cal. 537 : 157 I.C. 937 : 

^ Rodlia Anmalv. I.T. Commr., Maaras, A.I.R. 1950 Mad. 538. 
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nirvivitfg members of the family cannot, therefore, be held liable for any 
debts incurred after the death of karta.^ ^ 

s 

In FirmBhagat Ram Mohanlal \.Commr. of Excess Profits Tax 
Nagpur* it was contended that when one Mohanlal, acting as the manager 
’Of a joint Hindu family, entered into partnership with Richpal and 
Gajadhar, the other members of the family, Chhotelal and Bansilal also 
became in substance, partners of the firm. The Supreme Court held : 
“It is well settled that when the karta of a joint Hindu family enters into 
a partnership with strangers, the members of the family do not ipso facto 
become partners in that firm. They have no right to take part in its 
management or to sue for its dissolution. 


“The creditors of the firm would no doubt be entitled to proceed 
against the joint family assets including the shares of the non-partner 

coparceners for realisation of their debts. 

» * 


“But that is because under the Hindu law the karta has the right 
when properly carrying on business to pledge the credit of the joint family 
to the extent of its assets and not because the junior members become 
partners in business. 


“In short, 'the liability of the latter arises by reason of their status 
as coparceners and not by reason of any contract of partnership by them. 
It would therefore follow that when Mohanlal became a partner oi the 
firm on 23-8-1940, Chhotelal and Bansilal could ^ not be held by reason of 
that fact alone, to have become partners therein. * 


The Court further observed : “But in the present case, the basis of 

the partnership agreement of 1940 is that the family was ^ . 

Mohanlal was its karta and that he entered into the 

on behalf of the joint family. It is difficult-to reconcile this Position wul 

that of Chhotelal and Bansilal being also partners 
individual capacity, which can only be m respect of the p 
divided property. 


<4 


The 
in 


- If members of a coparcenary'are to JJidcrthc 

partners in a firm with strangers, they would also bee 

partnership lawt-patteers ‘inter se’ and it would cut j-pfcrcncc to 

the notion of a joint undivided family to hold conar' 

coparcenary properties the members can at the same t m 
ceners and partners.** 

In Shyamlal Roy v. Madhusudan Roy descendants 

karta of a Dayabhaga family does not represent only .ug various 

the male line. Where the partners have been described m the 

1. Xhiifrar/ Ram v. Firm Balak Ram Mehr Chand, 

Pikekappa Chettiar v. Chockallngam Pillai, A.I R- 4 P j 956 g.c 374 

R^ Mohantat Commr, of Excess Profits jf'fi.grs 61 P-R 1915: 

wliod on. Case-law reviewed. Narain Doss v. Ralh BroUters, v 

A.I.R. 191S Lah. 186 : 31 I C. 45 overruled. 

2. (1936) 8.C.R. 143 ; A.I.R. !956 S.C 374. 

3- A.I.R. I9S9 Gal. 380. 
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deeds askartasof an undivided Hindu 

dants in the male line of the four brt^hers p nothing more 

the deeds are not kartas as known to Hindu law. They are nommg more 

than representaiivcs of a particular branch or group* 

In this case, family members who were not partners had been given 

certain rights under the deeds. The members of m 

entitled to draw money on their own account from the ^ 

Again, the position of the outside partners was different from the position 
of the karta partners. When on the death of the karta partner the senior 
member of that branch would be entitled as of right to be ^ 

SO in the case of outside partners. It was expressly provided that the 
goodwill of the business will belong to the kartas of the family exclusively. 
On the death of an outside partner his heirs would not be entitled to the 
assets. It was held : Even though it was a partnership, it was a partner¬ 
ship of the heads of branches of the same family in which the interest 
of the outsider was very insignificant. Mo undue importance therefore 
need be attached to the characteristics of the partnership deeds, for the 
purpose of deciding whether they were real partnership or family partner¬ 
ship as known to Hindu law. 

See also notes under sections 5, 6 post. 


.The mere fact that by converting the joint Hindu family business 

into a registered partnership under the Partnership Act, 
the parties concerned could get some advantage from 
the income-tax levy, is no ground for holding that the 
registered partnership was a sham affair. There is 
nothing in law to prohibit the coparceners constituting 
a joint Hindu family converting the family business into a contractual 
partnership and thus legitimately get benefit from the income-tax other¬ 
wise payable by them as a joint Hindu family concern,* 


Conversion of 
joint family business 
into registered part¬ 
nership. 


In Nurul Hasan v. Amir Hasan^, it was held : The law of benami 

is not restricted in its application to immovable property 
only. It is applicable generally to all kinds of proper¬ 
ties including movable property. Nor can it be contended 
tiidt business c3nnot be cdrried on in ben&mi with sl 
third party. The share of the partnership is a pronertv 
and the ostensibl e partner may very well be not the real partn**r but nnlv 
a benamidar of a real partner. ^ 


Business in co> 
partnership with 
(^e’s own benami¬ 
dar. 


ri [(2) Secondly, the agreement must be to share the nrofits of a 
business. — 


It IS not any combination of two or more persons for any ounjose 
that will constitute a partnership within the meaning of section 4 of thi 
Act. TO have that character, the combination or association of nersom 
must be rhe-result of an agreement to share the profits of a business 
What IS essential to invest the combination or association wiA the 


1. Gurbanta Singh v. Piara Pam, A.I.R. 1960 Punj. 614. 

2. A.I.R. 1962 Cal. 569. 
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character of a partnership is that it must be for the purpose of carrying 
on a business with a view to making profit.^ 

If the interest of each partner in the partnership property is fixed, 
it will determine the interest of the partners in profits and losses.^ 3 ^ 

In Commr, of I,T., IK.B. v. JuggUal Karnlapat^, a trust after its 
constitution, entered into partnership firm by executing deed of partner¬ 
ship and contributing certain sum as capital. The deed of partnership 
specified partners’ shares in profits and losses. It was held that valid 
partnership had come into existence. 

\n Abdulkhader V. Bh^t Cashew and Brodu£g_£iL Pvr. Ud.,^ the 
Kerala High Court held ^^n England, the receipt by a person of the share 
of the profits of a business is prima facie evidence of his being partner 
of that business.^ But that is not the position in our country. sharing 
of profits or the receipt of share of profits in a business Is a fact to be 
taken into account in consideration whether the sharer or receiver of the 
share of profits is a partner or not but under our Partnership Act it is not 

prima /acie evidence-of his being a partner of the business /he 

as to whether he is really a partner or not has to be deeded after taking 
all the relevant facts into consideration. It is not sufficient if each of 
those facts is separately taken into account. They have to be taken as a 
whole and considered together. To create relation of partnership three 

elements are essential. They are (1) the relation ^ 

a contract between the parties, ( 2 ) the contract should be to share the 
profits of a business, and (3) the business should be one 
Sr any of the persons who entered into the contract acting for all of them. 

It will be observed that the present section has widened the definition 
of parVnwshim Under the old section (S. 239, Indian Contract Act 1872 
reoealed)Tfwas necessary to agree to combine property, 

defiS^of“ 5 rme?sh 1 p*tal^ hjeve^. 
illustrations to sections 239 of ihe Indian Contract Act 

been omitted. 

Under the English Law, also, to constitute P®t;tnership. the busin^^^^^ 
must be caiiied on ‘with a view of profit*. This has already 
by the case of Smith v. Anderson, 

1. Rangaswamt Coundar y. K.R. Easwaramurthy, (1967) 2 Mad. L.J. 162. See also 

thit case as cited at p. 13 ^ 

2. Delhi Beopar Mandal v. Commr. of IT., Delhi, A.I.R. 1967 Punj. 255. 

3. A.I.R. 1967 S.C. 401, 403* 404. «i_„« 2487 Sec also 

4. 1968 Ker. L.R. 48^ ^ 2 ®MW^TV 9 ^Agr^^^ 

Nazir Mahomed v. Marthuzu <& Sons, (1My*. L J- s 

profits essential; all the three cssenual ingredients must oc snown lu 

a partnership comes into existence. io<a Mvs 33—What the 

5. Abdul Badsha Saheb v. Century Wwd w share the 

. section requires is not actual division of profits but parties agreeing 

pre^U. 

5 . See supra, p. 14. 


36 


THB INDIAN PARTNERSHIP ACT 


[Sec. 4 


Many associations exist whichfk^ not seek to make ‘'profit ; they 

are carried on Irjfthe purpose of promoting an object 
^ other than the acquisition of gain, and are, therefore, 

not partnerships: An obvious example of such an association is an 
ordinary club, in respect of which it has been held that the members can¬ 
not be held liable for anything beyond the amount of their subscription.^ 
It is a mere misuse of words to call such associations partnerships,^ and if 
liabilities are to be fastened on any of their members, it must be by 
reason of the acts of t hose members themse lves,^ or by reason of the acts 
of their agents ; and the agency must be made out by the person who relies 
on it, for none is implied by the mere fact of association. So firmly is 
the principle established that even the ordinary rule which entitles a 
trustee to be indemnified by his cestui que trust does not apply as between 
the trustees of a club and the individual members.'* 

In the same way a mutual insurance society is not a partnership. 

Here the members merely insure each other against loss. 
^cie?v Insurance against loss may in a negative sense be regar- 

ded as profits, inasmuch as the association is formed 
in order to give each member a valuable right, namely, protection against 
loss. Yet the object of the association is not to produce occasions for 
the making of that profit, but, on the contrary, it is to tjie general interests 
of the members to avoid them, and so the association cannot be said to be 
carried on with a view of profit. 




her^ is “neither community of profit nor community of loss”,® and 
therefore no partnership. And, as a consequence of this, no member is 
liable for the contracts and other obligations of a fellow member, unless, 
of course, by a special contract independent of the general purpose of the 
association one memb^has constituted another his agent for some 
particular purpose. ^-i^Tor is the association as a whole liable. The only 
person who incurs liability is the contracting member himself.® ^ 

The very circumstance that a society is registered under the Societies 
„ . , f ,, Registration Act is inconsistent with an agreement or 

^ intention to share its profits. Therefore,^because the 
registration under the Societies Registration Act is 
invalid or improper, the object of the society not coming within the ^cope 
of S. 20 of the Act, it cannot have the effect of constituting the mernbers 
of the society into a partnership.’ 


1. See fy/sc v. Jrerpctual Trustee Co., Ltd., (1903) A.C. 139. 

2. Sec Limiley. p. 13. \t\ Mhmitt Lord Talbot, L R. Ir. I Ch. 143, persons who 
h.id advanced money to add to and improve a club were held to have lien on the 
properly for ihcir money. See further as to this case. L.R. Ir. 7 Ch 407 W the 
comments thereon in Wise v. Perpetual Trustee Co., (19031 AC iVq • 

pare Wyiie v. Carlyon (J925) I Ch. 51, where no lien or charge was created. 

3. As in Cross v. Williams, 7 H. & N. 675, where the commandant of a rifle cornq 
held liable for all uniforms he had ordered. Compare LasceUess v Rathbtm 

63 S. J. 410, where the commanding officer was not liable for goods suoDlied for 
the officers* mess. 

4. See Lindley, pp. 12, 13. 

5. Lindley, p. 13. 

6 See Strahan Oldham, p. 12. 

7 . Ic re State of Madras, A.l.R. 1958 Madras 394 ; (1958) 1 Mad. L.J. 206- 
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Profits (or net profits) are the gitcess of returns over advances; the 

excess of what is obtained over the cost of obtaining it. 
Profits and Losses, on the other hand, are the excess of advances 
loues^oss returns ; the excess of the cost of obtaining over 

what is obtained.^ .It is essential that what is to be 
shared is the profits of the business in the sense of the net gam resulting 
after payment of all outgoings, thus if a share >s payable out of gross 
returns (as is often the case with a royalty on a book) the recipient would 

not be a partner in the business.”* 

The receipt of a share of “gross returns” must be distinguished 
from the receipt of a share of “profits”, i.e., net profits The meaning of 
the term “prSits” was thus explained by Fletcher Moulton L. J. in Re 
Prosoectlnt Co Ltd} : “The word ‘profits’ has in my opinion 
a well-defined legal meaning, and this meaning coincides with the funda¬ 
mental conception of profits in general parlance, although in mercantile 
phraseology tbe word may at times bear meanings indicated by the special 
Lntext wfucli deviate in some respects froin this 

‘Profits* implies a comparison between the \ stale of a business at two 

specific dates usually separated by an interval of a year. 

mfs^inina the amount of gain made by the business during the year. This 

Sn onlV^ the assets of the business at 

the two^dates.We start, therefore, with this fundamental definition 

of profits namely, if the total assets of the business at the two dales be 
cL^pared the increase which they show at the later date, compared with 
the earlier date (due allowance, of course, being made f^or any capital 
introduced into or taken out of the business in the meanwhile) represents 
in strictness the profits of the business during the period m question. 

Lord Undley says*: “The actual or gross returns obtained by 

obviously include profits if profits have been made. But those 

returnrdo nSUe losses, if losses arc incurred ; for losses are the 

exress of the advances over the returns, and come out of ‘be advanres, 

A tint nut of the returns. Hence persons who share gross returns 
nwessarily share profits, but they do not by sharing the returns sh^rc 

losses, for these fall entirely on those making 'be j. Xrc are 

althmich a division of gross returns is a division of 

any ^t is so only incidentally, and because such profits arc 

what is divided ; it is not a division of prohls as such , and under a 

Agreement for ^division of gross returns, whatever is returned musHbe 

divided, whether there be profit or not. 

“On the other hand, if the persons sharing gross returns a'^o share 
the advances by means of which the returns arc made, the c is 
community both of profit and loss ; community of prob' 'f [L 

ex«ed thV advances; community of loss if the advances exceed the 

returns.** 


1 . 

2 . 

3. 

4 . 


See Explanation I under section 6, post. 

^Lyons.Knowh'S (1863) 3 B. S. 556 ; Lindley, p. 12. 

interest in firm’s assets consisting of immov.'iblc 144) ^ ^ 

u^er S. 14poil. {Sudhansu v. ManmJra, A.I K. 1965 rai. 

a9tt)T Ch. 92, at p. 98. 

Liodtey, pM. 
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Thus, if a person merely shares the gross returns, he is not affected 
by losses: if he shares the profits only he is affected by the losses for his 
share in the proceeds of the business can only be ascertained by deducting 
losses from gross receipts ; but since, ex hypothesis he does not share in 
the losses directly as well as in profit, he will not be called upon to 
contribute anything towards the losses out of his own pocket. If, however, 
he shares both profits and losses, then if on taking the accounts of the 
business it should be discovered that there was no profit but an actual 
loss, he must pay fiis share ofljhatjpss. This distinction is of consider¬ 
able importance, because ^^bydte (Engh’sh) Partnership Act, 1890, the 
receipt of a share of profits is prima facie evidence of partnership, whilst 
the receipt of a share of gross returns does not constitute such prima facie 
evidence. The Indian Act, on the other hand,-makes a negative provision 
inasmuch as it lays down that the share of profits or of gross returns 
arising from property by j^rsons holding a joint or common interest in 
that property does not of itself make such persons partners, and that the 
receipt by a person of a share of the profits of a business dr a payment 
contingent upon the earning.of profits or varying with the profits earned 
by a business, does notoT'rtself make Ttim a partner with the persons 
carrying on the business.* We shall revert to this subject under section 6 

post. - 


\r\ Bhopal Singh v. Rao Hamir Singh- the landlord put ‘A’ in posses¬ 
sion of his ‘kuhdkasht* field under a contract whereby each party was to 
contribute equal labour and expenses such as ploughs etc. and the land¬ 
lord was to supply seed returnable with interest and both were to get one- 

third of the produce after deduction of seed with interest and two-thirds 

v^cre to be taken by the landlord as proprietor of the field and there was 

no evidence that the entire expenses of cultivation were to be borne bv 

the partners m proportion to their respective shares in the gross produce' 

It was held that as there was no agreement to share profits the transaction 
was taken entirely out of partnersWp. transaction 

ri Ot is not essential to constitute a partnership that the partners should 

Agreement to share the losses.® The element of sharing losses 

share losses not "^^Ybe regarded as consequential upon the sharins of 
necessary. Profits, as a firm may be created in which losses are not 

♦.c contemplated or provided for by the sanguine nan npre 

Every man who has the share of profits for a trade, ought als^io hear 

his share of the loss* in that proportion in the absence of a contract to thl 
contrary.* The Act, therefore, does not seek to make agUS to 
losses a test of the existence of-paTtnership. but taL^Hhe course of 


1 . 

2 . 

3. 


4. 

5. 

6 . 


Section 6 ; Bxpianaiions i 6t 2i post. 
A.I.R. 1952 Nag. 2S7. 


Raghunarulany Hormasjees 51 Bom. 342 : A.I.R. 1957 Bom 187 
hf" 51 All. 827 ^A I F 


1937 Uh. 338 : 1681.C 549. 
Notes on Clauses. 


100 l.C. 1025 : 
‘ 1929 All. 536 : 
(F.B.): A.I.R. 


^ <*race v. Smithy 2 Wm. Blacks 998 • i. -- 

Blacks,"235 : 14 R.R. 845. yyg , ft augh v. Carver, 2 H. 

PUchiah v. Subramanian, A.I.R. 1^34 Mad. 494 : 150 I.C. 777 
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treating the sharing of losses as a legal consequence arising out of 
tion of partnership, which is established otherwise.*'^ 3 JIf 

^ t_has_been lyld u nder the English law that persons who agree to 
share the profits_^an adventure in which they engage are prinm^ facie 
part ners, altB^& Lthey,s_tipulate that they will not be liable for losses b-eyond 
the sums th^agree to subspHbe.^ In Coo/;e v. Eyre^ Lord Loughborough is 
reported to have said : ^ ^order_L> constitute a nartncr.Oiip , 
of profits and losllS-essential/ * But there is nothing to prevent one or more 
partners from agre^g to indemnify the others against loss, or to prevent 
full effect from being given to a contract of partnership containing such 
clause of indemnity.* The inference that where there is community of profit 
there is partnership is so strong that, even if community of loss be expressly 
stipulate against, partnership may nevertheless subsist * 

It is perfectly open to a partner A to say that as between himself 
..I and his partner B, the partner A shall bear all the 
Profit not losses of the business/* Where in a partnership the 

ar*Sy**^wS«ciilar shared in a certain proportion, the fair 

time or in any parti- inference is that losses are to be shared in the same 
cular manner. proportion in the absence of a contract to the contrary. 

The onus of proving that they are not liable for loss lies 
on persons who so assert.^ But if an indemnity covers the amount subs- 
crit^d, theU^nsaction becomes a loan.** 

'■“itfTs not necessary that the profits of the business should be shared at 
any particular time. Partners can leave their profits in the business. The 
real test is whether each could withdraw his share, if he so desired.® 
Moreover, in the matter of sharing the profits, partners can agrqe to share 
profits in any manner they like. They may agree to share them equally. 
They may also agree that one partner is to receive a fixed annual or 
monthly sum in lieu of a sum varying in accordance with the profit actually 
earned.^*’ 


A clause in an agreement of partnership provided that a particular 
partner will be in charge of the firm and devote his whole lime to the 
business of the firm and will get Rs. 500 per mensem by way of remunera- 
tionj>vcr and above 10 per cent, as commission on the net profits of the 
business exclusive of all the costs, expenses for payments of rent, taxes, 
municipal licence^ salaries of servants and all other charges and expenses 
to be incurred in carrying a partnership business but he will get no share 



7 . 

8 . 

9. 

10 . 


Notes on Clauses. 

Brown v. Tapscoll, 6 M. and W. 119; Lindlcy. p. 70. 

1 H. Blacks. 48 :2 R.R. 706. 

See Bond v. PUtord. 2 M. and W. 357 ; CedJes v. Wullace, 2 Bligh. 270. 

Lindley, p. 70. See also notes on p. 23 


Pitchiah V. Subramantan, A.I.R. 1934 Mad. 494 : 1501 C. 111. 
See Lindley, p. 71, 


Commissioner of l.T. v. Kikabbai^ A.I.R. 1930 Nait. 6. 

Myd. 728-Farm 

tne prouu m speeiOc proporuons or specific sums. 


XfaJan Gopo^t 
cither to shara 
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of profits of the lirnr. On these facts 

commission- were used in the agreement r' 

received by the partner in question was a share of profits. 

Fesen-aaon of portion «/ thV^Tfit 
to the parties of a business to agree not to the whole of the proht 

of the partnership for their own personal use but to reserve a part oi 
profits for charitable purposes.^ 

M 1 To constitute a partnership, the parties must have agreed 
^ on business and to share profits m some way in 

Business. common.3 There must be a business of some kind. Hence 

a mere agreement between several persons to share the income of a certain 
property does not constitute a partnership when there is no business 
carried on by all or any of them actios for alj .^ There can be a partner, 
ship only iflhcrels some business to oe carried on under it. The existence 
nf .n is a fsine Qua non^ of partnerships.. Mere co-ownership ot 

property does not amount to partnership ttiough when utilised in business 
it may become partnership property.® 'j 


In Sunil Krishna Paul v. Commissioner of Jncomc-taxf two persons 
entered into a partnership to share the commission receipts from Messrs. 
Annapurna Cotton Mills Ltd. at 1% on sales. It was alleged by the 
applicants in their application for registration under the Income-tax Act 
that they carried on the business of partnership • by employing staff in 
order to verify the correctness of the sales of the company. The Calcutta 
High Court held : (i) Section 4 of the Partnership Act contemplates that 
(he hnsincss must he carried on by the partners. On a perusal of the 
instrument of partnership it appears quite clear that the so-callcd partners 
were not to bestir themselves in any way for the purpose of earning the 
income or profits as the amount payable to them was fixed in terms of an 
agreement with the Annapurna Cotton Mills L^d. and that the employment 
was made only for the purpose of keeping a watch as tOyVvhether the 
earned income was properly coming into their coffers. 'Accordingly, it 
cannot be said that the applicants were carrying on a business within the 
meaning of section 4 of the Act. The expression “/o share the profits of a 
business carried on“ in section 4 really means that there must be some 
contribution by the partners to the growth or enlargement of business 
and with this end in view the partners must be pursuing the business 
in such a manner that it can apparently be seen that they were prosecuting 
or promoting the business. This being the position, it may very well be 
said that there is no partnership, as there is absence of combination for 
carrying on the busiriess. The mere fact that the applicants own in 
common something which produces returns and divide this return according 
respective interest, does not make them partners. As regards 
sharing the profits within the meaning of section 4 ofihe Act, a mere 


1 . 

2 . 

3. 

4. 

5. 

6 . 


Carc«//a, A.T.R. 1924 Cal. 424 ; 28 

MflnoAar Das Kedar Nath v. Commr. ofl.T. Allahabad, 18 I.L.R. 914. 

R'flrdj, 18 W.R. 384. P.C. : (1872^ L R d 

A.I.'r Namakchand Gupta, 

n ' l l forminz partnership business is sine qua non. 

See Ba, Sakinaboo, In re., 1932 Bom. 116 ; 34 Bom. L.R. 100. 
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common interest will not make a oartner^hin 
profits will not by itself constitute a^paJtnershfo 
business, which is not present in this case ^ mt 

under the Partnership Act will not bfconclusivl LTh® V"”" 
partnership was really in existence as the point that a 

carrying on of the buLess i^ircking ^ 

^C(3) Thirdly , .h. fc u^.s3„MMtJK_ eMiied-rM_hy dl or uiy .1 the 
per^M concerned.jcllniufor all. in other words, there must be mutual 
agency, me case that perhaps best illustrates this point is Coxy. Hickman ' 
where Lord Cranworth laying down the principle that the business should 
be carried on by the persons acting for all observed; “It was argued that 
as they (the creditors) would be interested in the profits, therefore they 
would be partners. But this is a fallacy. It is often said that the test, or 
one ot the tests, whe'lher a person not ostensibly a partner is nevertheless 
iT| conteniplation of law, a partner, is, whether he is entitled to participate 
m the profits. This no doubt is in general, a sufficiently accurate test; 
lor a right to participate in profits affords cogent, often conclusive, evidence 
that the trade in which the profits have been made was carried on, in past, 
for, or on behalf of the person setting up such a claim. But the real 
ground of the liability is, that the trade has been carried on by persons 
acting on his own behalf. When that is the case, he is liable to the trade- 
obligations and entitled to its profits, or to a share of them. It is not 
stncUy correct to say that his right to share in the profits makes him liable 
to the trade-debts. The correct mode of stating the proposition is to say 
that the same thing, which entitled him to the one, makes him liable to 
the other, v/r., the fact that the trade has been carried on his behalf, /.e., 
that he stood in the relation of principal towards the persons acting 
ostensibly -as the traders by whom the liabilities have been incurred, and 
under whose management the profits have been made.” "3 

In Mohammad Musa Sahib v. N,K. Mohammad Chose Sahib‘s it was 
held ; The true test for determination whether a person securing a share of 
profits in a business is or is not a partner in the business is to examine 
whether the business was carried on by the others acting for him and 
whether-relationship of principal and agent subsisted between them,, that is 
to say, whether one was authorised to work on behalf of anothetV And not 
merely whether that other was sharing the profits. The question is one of 
agency and authority. 


The expression ‘‘carried on” implies a repetition of acts, and excludes 
the case of association formed for doing one particular act which is. nevCT 
to TC repeated,”® though a person may become a partner with another in 
particular adventures or undertakings.^ 


1. *H.L.C. 268, at p.*306,explained in 7Ch. D. 529; The fscU 

or this case arc set out under S. 6, poj/. 

2. A.I.R. 1959 Mad, 379. For Tacts df this case, see-p. 19 ante. 

2. *€r Brett L.J. in SmUh v,' Anderson (1882) 15 Oi. D. 247 at p; 277. 

4. cy. 8, I^ni. 
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In Ram Das v. Mukut Dhari} it was held • thc^ Act i^^hat a 

“the single ^af^ the purchase and 

single venture or transaction finishes immediately at hiiiiness’* in the 

There is no continuity or‘‘carrynj^lon 
sense that one or more partners continue to have the re^po y 

apply their discretion in buying, storing, sell ng and Keeping cn g 

moneys over a length of period. If the length of Period ^d the sco^e^ or 

business arc defined with reference to a particular reason P 

quantities of commodity, then we have a particular .Pj 

agreement itself the period and the scope arc precisely 
call it general partnership. Either way. it has to be a 

on” with repetitions of the process of purchasmg and selling and kec^ 

charge of the commodities and the moneys. . Where there was to be 

continuous business, because different lots were u/ac 

different rates as they came up for sale even after bidding, 1“® 
to be paid on different occasions and the lots taken over on different dates, 
sold to the possible customers as thus turned up, and the profits ultimately 
divided, this amounts to partnership. 


In 5i7ar£f/» Kalani v. Mammil Gaitaiiir it was held : There is no 
doubt that it is the carrying on a business, not an agreement to it on which 
is the test of partnership. But each and every step taken for the erection 
of the factory, which v/as to manufacture utensils, would be considered 
within the pur\icw of “carrying on business.** This term has been used 
in the Partnership Act in a broad and general sense. It may be observed 
that ns soon as a partnership starts its commercial life having its own 
capital, its own assets and liabilities, its own employees and its own credit 
in the market—in short as soon as it becomes business entity it would be 
regarded as “carrying on business” within the meaning of S. 4 of the Act. 
rip 

‘T'hat the doctrine of partnership necessarily involves mutual agency 
between the parties is well-established,^ and has been illustrated by 
numerous decisions both in England and India. One partner can always 
bind another partner in any matter which falls within the scope of the 
partnership business subject to any limitation under section 20 of the Act, 
and if the relationship constituted between the parties in respect of a 
particular matter does not expressly or by necessary implication involve 
the right of one party to pledge the other as agent, then there is no 
partnership. Where the court is satisfied that the agreement is colourable 
and that the relation of principal and agent subsists, the liability will be 
entorced. If cases should occur where any persons, under the guise of 
such an arrangement, are really trading as principals, and putting forward, 
as ostensible traders, oihers who are really their agents, they must not 
such devices to escape liability ; for the law in cas^s of this kind, 

rPcnnnciKii^^ the body and substance of the arrangements, and fasten 
responsibility on the parties according to their true real character.*** 

• “1 


1. A.T.R. 1952 V.P. 1. 

2. A.I.R. 1956 M.B. 60. 

i 10 «•!>'<>. A,.I.R. )t39 Bom. 410. 
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rif profits of a business do not incur the liabilities 

bv ’’y themselves personally or 

by others as their real or ostensible agents.^ Thus, in BuUenv SharD^ an 

assignment of the profits of a business upon trust to another’to take a 

fnnwpr assignor with 

assignee to act for the assignor -in the business^ did not 

hLd no \mWiw assignor’s business and he 

n»r»n 1 ,“ i! *’"’j Similarly, no relationship of 

a debtor assigned his property to trustees for the 
creditors and carried on his trade under their control, because 
mere was no relationship of principal and agent between them and the 
debtor was the master and the trustees were only inspectors and controllers.® 
in Ram Avatar y. Ramjiwan'it was hM : Participation in the profits of 
a business by a person is a prima facie and at times strong evidence of 
partnership, but the true test for determining whether the person receiving 
shares of profits of a business is or is not a partner is whether the business 
was carried on by others acting for him or whether the relationship of the 
principal and agent subsisted between them. The mere statement of a 
pe«on that he gets two annas share in the profits would not be in itself 
sumcient to constitute a partnership. 


An agreement to the effect that a particular partner shall be in manage¬ 
ment and that others shall remain dormant does not militate against the 
principle of agency and therefore not against the existence of co partnery.® 

But it does not follow that agency necessarily involves partnership. 
. f ^Jlhough it does necessarily involve the liability of the 
nccJSISly ^oWc Principal for the acts of his agent within the scope of 
pitftnenhip. agent’s authority. In Holme v. Hammondy^ Baron 

Clepby observed : “I cannot quite concur.that ihe 

existence of partnership is to be ascertained by wh<»fhi>r i f ! 

principal and agent to and for others. My view is that agency is in 
such ^ses deduced from partnership, rather than partnership from 
agency.” Strahan’s and Oldham’s views on this topic are admirably 
expressed as follows^: The fundamental principle of the English law 
of partnership is.that every partner is an agent for hi s co-partne rs in 
rcs^t ot^alTmatters within mp scope of the partnership b usiness. If he 
maices a colitract with or inflicts a wrong upon a third person, then if that 
contract was mtfde or that wrong inflicted in the conduct of the common 
business, the third person can sue all ^ or any of the co-partn ers. Moreov^, 
the partnership properly is distmgulshed from the separate' property of the 
co-partneres and it is primarily liable for the partnership debts. But still 
the partnership debt is not a legal persona^ though it is, in a way, a separate 
entity from the individual partners. The partners are liable for the debt 
and liabilities of the partnership, not merely as partners, but as individuals. 
Each is, for the purpose of the partnership, an agent for each of the other, 

1. Cox V. Hickman^ 8 H.L.C. 268 : Chlmanram v. /ayanlilal, 1939 Bom. 410. 

2. L.R. 1 C.P. 86. 

R Redpatk v. L.R. 1 Ex. 335; JEastefbntok y^JBmrkxr, L.R. 6 C.P. I. 

4. A.I.R. 1956 Hyd. 131 :1.L.R. (l936),Hyd.:477. 

5. Commr. of Income-Tax, Kenia v. Pathrose Rice and Otl Mills, Irinjoikuda, A.I.R. 

. 1959 Kchila 246:1.L.R. (1959) Kerala 598 :1959 Kcr. L.T. 353 : 195PKer. L.J.381. 

6. (1372) L.R. 2 Ex. 218, at p. 233. 

7. SUahui and OklhaiD, p. 2. 



44 


the INDIAN PARTNERSHIP ACT 


f Sec. 4 


rtl 'fiS[»n'',’ofn'“S t S. - ,»bS,i» inoo„ 0 d by of 
them in the common business. *h«» 

partly understood in tne ^oujl o q ^ ^existence indepen- 

« i r K r;s.=tin,?s;;^.i -m 

In determining the question whether certain persons are partners 

or not, the court, in addition to the considerations set 
Real relationship forth above, will have to bear in mind **the conodent^l 
to be looked into. partners .sustain to <^ther. and the 

newer which each presses to subject the others tounhmit e d fi ^ ncra l 
li a HH ity. —ir'wlTnot^onstruc arrangements, enters into by members ot 
for domestic or co-operative, purposes, as partnership, without 
clear proof that the parties intended to form such business relation. Mor 
will the joint ownership and control of property of itself be held to create 
a partnership between the owners. There must be evidence that the 
property was acquired and is used as a part of a common business earned 
on by the owners with'a view of profit.*'® 


De facto and de jure partners. 

In Chinna Veeriah v. State^ it was held r The Partnership Act does 
not make any distinction between </e/acfo partners and partners. 

One test to hold out whether a person can be said to be a partner is to see 
whether he can successfully bring a suit for diss olution of partnership. and_ 
for accounts unHsl)WTiamc. It is wcIl-sHtled that if the manager of a 
Joint family enters imo a ^tnership with another firm or with any other 
individual, the whole family would not become a partner in the partnership 
thus created. Simply because the son is acting on behalf of his father 
and helping him in the management of the affairs of the partnership he can 
by no stretch of imagination be said to have become a partner \n any sense 
of the term. 

In T.M. Hassan v. Income Tax Officer^ it was held : A provision like 
this for preserving the integrity of the tea estate for the proper running of 
which the partnership has apparently been created and for avoiding the 
evils of division and fragmentation cannot possibly make the relationship 
created by the document anything less or other than a partnership. Nor 
does such a provision mean a prohibition of the dissolution of the firm, if 
the partners so desire at any time during the continuance of the partrership. 

1. (1876) 5 Ch. D. 258, at p. 476. 

2. Kiswnii Sorts & Co. v. Commissioner ofl.T. (Central) (1942) I.T.R. 272. 

2. Amtcican Cyclopaedia of Law and Procedure. 

^ (W57) Mad. L.J. (Cf.) 109 : (1957) S S.T.C. 686. 

1953 T.C.-522, 
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Joint capital or stock not necessary. 

a rule, each partner contributes either p ropert y, sm or labour 
'■^■partnereWp to essential^ “If several persons labou^ 

pro8ts only* together for the sake of gairii and of dividing that gain 

they will not be partners the less on occount of their 
labouring with their own tools,Where three persons were to get a 
share of the profits for their contribution to the capital required for the 
business while the fourth was to get a share of the profits for his labour, 
the fourth was also a partner.^ 


Persons may be partners, either generally or in some particular busi¬ 
ness or isolated transaction, although all or part of the property used for the 
purposes of such business transaction may not be the subject of joint 
ownership, but may belong to some or one of them individually.^ Thus, 
where two persons carried on the business of running stage waggon, each 
supplying his own horse for part of the journey and dividing the profits 
according to the mileage worked by their teams, they were held to be 
partners.® 

In French v. Styring,^ where two co-owners of a race-horse agreed to 
share its winning and the expenses of its keep, althougfTtherrwas some 
doubt as to whether they were partners or not the Court held that they 
might have been partners in the profits although not in the horse itself. 

So too, the ordinary agreement between publishers and authors, to 
the effect that the author shall contribute the manuscript, and the publisher 
shall, in the first instance, defray the expenses of publication, and repay 
himself out of the proceeds of the sale of the work and that then the 
profits shall be divided, has been held to furnish another instance of a 
partnership confined to profits only.’ 

“Again, it frequently happens that one perso n has property and 
another skilL and that they agree that the latter shall have the control of 
tHTpropertyfor the benefit of both, and-tbat the profits shall be divided. 
In such cases it may be difficult to say whether a partnership is or is not 



2 . 

3. 


See Halsbury Laws of England. (3rd) Simonds Edition, Vol. pp. 483, ^4. &e 
also Shew Prosad Agarwala v. Anil-Gwrprty (68 C.W.N. 786). S. 4 does not require 
contribution to a business as an ingredient of partnership. TIus may come under 
S. 6. which must be read with S. 4. 


Lindley, p. 72. ,, 

Chure RamM^Mohammad Yusuf, A.I.R. 1928 All. 549 : 1U I. C. 686. 


ftther • in fhe latter case cadh received the fares earned in nis oisincis ana 

SwSuntedSo the other, but there was no partnership as re^rds the ho^^ 

therefore one partner was not liable for goods supplied to the oih 
the horses which was his separate property. 

Abrahams y. Herbert Relach Ltd. .l.j (\q22) 

mSure oftonagasifthe publisher refuses to publish (he work, see Ibia 

1 K.. B. 477. See Lindley, p. 73. 
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created ‘ In Stocker v. Brocklcbank,^ no partnership was intended and 
none was created ; in Grecnkan, v. Gr.,.3 it '^as thought ±at the whole 

agreement could only receive a reasonable construction by np'dmg J 

pLtnership to exist accordingly, although the mills, and 

building, by means of which the business was carried on, clearly belonged 

to one partner only. 


For other instances of partnership in profits, although there is no 
community of interest in the capital or stock producing them, see notes 
under the subject of‘partnershipproperty.’ It has also been held m a 

Lahore case^ that the owners ^of two business concerns may form a 
partnership without being joint-owners of their respective business. 


Management. 

The right to control the property, the right to receive profits, and 
the liability to share in losses are the elements of partnership. These 
are merely indicia that help the court in finding whether, a partnership 
exists.^ But it is open to two partners to allow the business of the 
partnership to be conducted by one of the partners. So the fact that the 
control of the business is kept with one partner and that he has certain 
ex^ra rights as a major partner does not in any sense negative the partner¬ 
ship according to law.® 

4. Partnership distinguished from certain other relationships. 

A partnership has to be carefully distinguished from certain other 
relationships which closely resemble it. Describing the nature of partner¬ 
ships the Supreme Court observed in I.T. Comnu\ v. A.VK Figgis & Co.’’ : 
It is true that under the law of partnerships a firm has no legal existence 
apart from its partners and it is merely a compendious name to describe 
its partners but it is also equally true that under that law there is no 
dissolution of the firm by the mere incoming or (outgoing) of partners. A 
partner can retire with the consent of the other partners and a person can 
be introduced in the partnership by the consent of the partners. The 
reconstituted firm can carry on its business in the same firm’s name till 
dissolution. The law with respect to retiring partners enacted in the 
Partnership Act is to a certain extent a compromise between the strict 
doctrine of English Common Law which refuses to see anything in the 
firm but a collective name for individuals carrying on business in partner¬ 
ship and the mercantile usage which recognises the firm as a distinct 
person or quasi corporation. But under the Income-tax Act the position 
is somewhat different. A firm can be charged as a distinct assessable 
entity as distinct from its partners who can also be assessed individually. 


1. Lindlcy, p. 73. 

2. 3 Me. & G. 250. The servant claimed a right to take an active part in the manage¬ 

ment of the business. So in Walker v. Hirsch, 27 Ch. D. 460, and Re Yonne ex% 
Jones (1896) 2 Q.B. 484. ^ 

3. 41r.Com. L.Rcp. 501. 

4. Finn Dauia^ Ram v. Firm Dharam Chand, 1934 Lah. 110 : 1461.C. 1030. 

5. ^ parte Delhasse, In re Megevand, 7 Ch. D. 511, 526 ; ref. to in Vadilal v. Shah 
Annja/, 27 Bom. 157, 161. 

«■ AmbaJal Sarabhai, In re, 1924 Bom. 182 ; 771.C. 669 ; 25 Bom. L.R. 1225. 

^LR. 1953 S.C. 455. 
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The distinction 1>etween co-owners and partners is that in the case of 

n ^ _a, co-ownership the co-owners do not intend to carrv on a 

tliiSS® ^from bush^; still less lo iney intenTTd share the profitT 
comwoershlp* realised* ^ On the other hand in case of partnership the 

partners intend to carry on business with money or 
property which belongs to both of them ; and intend to realise profits and 
share the_^nie. Co-ownership does not, of itself, create a rartnershio as 
to anvthi ^ so Owned even though the owners agree to share any proTtfs 
maae~B^ he use thereof : it is necessary tnat there should be consent or air 
to%ade as partners before there can be a partnership. T he rights of a 
co-owner to deal with a joint proper ty are not the same as those of a 
parmer to deal with the partnership property.^ 


The essential distinction between co-ownership and partnership is 
that, in a partnership, ea^ partner is not o nly the__principal but also the 
agent, whereas among co-owners, each is the owner of his share. In a 
^arf^rship, a partner cannot alienate his share without the consent of the 
other partners, whereas among co-owners, a co-owner can alienate his 
share, which is binding on the other co-o wners: Where the ^document 
which gave the 'CtrcumstanSes under which Tfactory came into existence 
showed that the sharers who were seven in number purchased a site, spent 
the money to put up a factoo'therein proportionate to Shares and 

agreed to enjoy the income therefrom according to their shares and it was 
in evidence that after this arrangement which was shown in the document 
they leased the factory to third parties realising the rent pertaining to their 
shares had and it was also conceded that most of the sharers had alienated 
their shares in favour of third parties without reference to any of the other 
sharers the relationship which existed between the parties was that of co- 
owners and not partners.* 


In Champaron Cane Concern v. State of Bihar (A.l.R. 1963 S.C. 
1737) it was held : 

The main differences between a parinership and co-ownership are(l) 
co-ownership is not necessarily the result of an agreement whereas partner¬ 
ship is ; (2) co-ownership does not necessarily involve community of profit 
or loss, but partnership does ; (3) one co-owner can, without the consent 

of the other, transfer his interest, etc., to a stranger ; a Pajlner cannot do. 

this ; and lastly but prominently ; (4) while m a partnership each partner 
acts M an agent of the other, in a co-ownership one co-owner is not as 
such the agent, implied or real, of the other. 

Two co-owners may appoint a common manager for r^f****^ 
vation and management of their farms without entering into partnerah^p 
and the fact that the profits or even the losses are distributed ^ 

ance with the shares of the two owners do^ not necessarily establish a 

partnership within the meaning of the Partnership Act. 1932. 

The facts and circumstances of the case found by the 
rities were all consistent with the claim of the assessee that it was 


1. GopaOiy. marmal Baijnath, A.l.R. 1956 Pat. 441 ; Abdul Badsha v. Century 

A.I.R. i954My8. 33. ,a<*, A«/rhp*» 

Mohammad Kharlm Satth v. Ambati Venkata Krhhnamoorthy, I.L.R. 1957 Anfl 

Pra. 499,, • 
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co-ownersnip concern the common manapr whereof was liable to assess- 
merunder S. 13 of the Bihar Agricultural Income-tax Act, 1948. 

A partnership should be distinguished from a 

Thus in a Nagpur case,^ a number of persons engagea 
Partnership dis- jn the business of ginning came to an arrangement, tne 
tinguishcd from . ^ ^25 the greater enrichment ot those 

mere combination. persons by preventing the cutting of prices for 

the ginning of cotton. The arrangement was styled ^ 
the broad idea was that each constituent should charge or be 
charge the same amount for the ginning of cotton and out of the total 
charge each constituent had to pay a certain fixed sum into a common 
pool termed the general fund. All that the so-called combination did 
was the observance of the restrictive clauses in the agreement the payment 
over to a pool of a particular sum of money and the payment out of the 
pool of a particular share of the accumulated proceeds. Provision was 
also made in the agreement as to what should happen if there was a breach 
of the contract including the arbitration clause and there were detailed 
provisions to guard against such difficulties as might arise owing to the 
breakdown of the machinery. On these facts, the court held that there 

was no partnership. 

A chit fund business is not a partnership business requiring registra- 
Chlt fund business: lion as contemplated by the Partnership Act.- 


“A corporation is an artificial person created by special authority and 

endowed by that authority with a capacity to acquire 
H **”*h“d*f*'* rights and incur obligations, as a means to the end for 
re^tere'd com^ny attainment of which the corporation is created. A 
or a corporation. corporation, it is true, consists of a number of individuals, 

bur the rights and obligations of these individuals arc 
not the rights and obligations of the fictitious person composed of those 
individuals ; nor are the rights and obligations of the body corporate 
exercisable by or enforceable against the individual members thereof, either 
jointly or separately, but only collectively, as one artificial whole.’*^ 

"‘With partnerships the case is otherwise ; the members of these do 
not form a collective whole, distinct from the individuals composing it ; 
nor are they collectively endowed with any capacity of acquiring rights or 
incurring obligations. The rights and liabilities of a partnership are the 
rights and liabilities of the partners and are enforceable by and against 
them individually.”^ 

Similarly, a registered company occupies the position of a juristic 
(or fictitious or legal) persona. The rights and obligations of the company 
are not the rights and obligations of the individual members. Nor is 
the property held by the company the property of members thereof. Thus 
the creditors of a company must look to the iegal person,^ and not to 
the members who actually constitute it. 

l. R^akishanJai Kis/.an Ginning & Pressing Factory v, Jamnadas Nursery Ginning 
& PressingJCo. Ltd,. I.L.R. 1941 Nag. 702 : A.I.R. 1940 N;'.g. 228. 

B-gwnSaheb. (1957) 1 Andh. W.R. 261 : 1957 Andh. 

y Lindley, p. 23, s;e also Ram Kanai v. Methewson, 42 Cal. 1029 P.C. • 42 LA. 91. 

4. tindky, p. 23. 

JagtfuftivaMjya v. Tejalingam, 1950 Hyd. 63. 
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. PMtnership Is not a corporation or a legal entity. The word itself 

implies all partners individually and collectively. It is true that the Indian 
Partaership Act goes further than the English Partnership Act 1890 in 
recognising that a firm may possess a personality distinct from the persons 
constituting it, the law in India in that respect being more in accordance 
with the law of Scotland, than with that of England. But the fact that 
a firm possesses a distinct personality does not involve that the personality 
continues unchanged so Icjng as the business of the firm continues. The 
Indian Act, like the English Act, avoids making a firm a corporate body 
enjoying the right of perpetual succession. Where an agreement was made 
between a Company and four named individuals, carrying on a business 
under firm-name, when all the four members ceased to be members of the 
firm, by death or assignment, there is no privity between the Company 
and the firm. Consequently, upon the change in the membership of the 
firm, the agreement comes to an end.^ 


In Bacha F. Guzdar, Bombay v. Commr. of Income-tax, Bombay''^ it 
was held : The argument that the position of shareholders in a company is 
analogous to that of partners inter se is wholly inaccurate. Partnership is 
merely an association of persons for carrying on the business of partnership 
and in law the firm-name is a compendious method of describing the 
parties. Such is, however, not the case of a company which stands as a 
separate juristic entity distinct from the shareholders. 


We may also usefully contrast the position of a member of a limited 
company with a member of a partnership. We frequnuly find that a 
limited liability company (the legal persona) is unable to pay its debts, and 
is consequently wound up—the equivalent of bankruptcy in the case of an 
individual. But the only loss incurred by the members of the company is 
the loss of their shares and the amount, if any, d:.c upon them, racy 
themselves may remain rich whilst the company is insolvent. This 
distinction between the fictitious person and the real persons composing it 
is illustrated in the most striking manner by the so-callci “one man 
company’** i.s. a company in whicti une individual holds practically all the 
shares, and is, moreover, managing director of the company, which is 
thus, in effect niore under his personal control than if he were a member 
of a partnership, but as to which his liability is stncily limiicd to the 

amount of shares held by hiin.^ 


Further, there is no relationship of principal and agent between the 
comp any an d its members, and they are not, therefore like partners, bound 
by those rules of conduct which are based upon *hat relationship, 
rules regarding the carrying on of a competing business or contracts by 
member involving personal gain. Almost all the dif^rences ‘ 

partnership and a company may be traceable to these ^‘^tmctions. Thus 
as already stated, company owns its property joint as much as an individual 
owns his own, in contradistinction to its individual members 'o 
property does not belong, but the partnership ' a 

ladi^dual members. There is no. personal liability of the members oi a 


1. Bhagwanji v. Alembic Chemicals Works, 1948 P.C. 100 ; 75 T.A. 147. 

2. A.I.R. 1955 S.C. 74: (1955) I S.C.R. 876. 

3. SceSahmon v. Sahmon A Co Lul.. (1897) A.C 22. Cf. th| 

t.I. in Commissioner of Inland Revenue v. Sansom (1921) 2 K.B. 492,51 . 

4. See Strahan & Oldham, p. 7. 



50 


THE INDIAN PARTNERSHIP ACT 


[ Sec. 4 


company beyond the extent of the payment of calls to the extent of the 

value of their shares, hut in a partnership each partner is personally liable 
for all partnership debts./ All the members of a company have no authority 
to bind the company by their act which authority is^ confined to the 
directors and other persons authorised by the company s regulations, but 
in a partnership every partner is unlimited agent of every others and can 
bind them by his acts within the scope of the partnership. yEvery person 
dealing with a company is bound to acquaint himself with its regulation 
but secret limitations of a partner’s authority arc of no avail to a stranger 
who acts without knowing them. Unlike pa^'inership, a company is not 
dissolved by the death or bankruptcy of any of its members and unlike a 
company^ which consists of a fluctuating number of members, no person 
can be introduced as a partner into a firm against the consent of other 
partners nor does an assignee of a partner acquire the rights of his 
assignor as against the original firm. 

In G.M. Refining Co. Private Ltd. v. Commv. of I. T. l^^est Bengaf^ 
Can registcrei com- tfitce separate limited companies incorporated under the 
pany or corporation Companies Act entered into a joint venture as unregis- 
enter into partnership tered firm. It was held that the venture was neither a 

partnership under the Partnership Act nor the income- 
rations or nitliindiv:- tax entity of an unregistered firm of partnership under 
duals? the Income-tax Act. It was observed : 

“Notionally and juristically if two incorporated companies under 
the Indian Companies Act enter into a partnership, then each 
company becomes agent for the other and agrees to share the 
profits. This will create many problems for the two incorporated' 
companies. The two companies will have to be, therefore, agents 
for each other in a manner wh'ch may not be permissible at 
all by their own charters, articles and memorandum. It would 
be difficult to apply the very specific rights and obligations as 
between partners in the case of companies as partners such as 
in Chap. III. (Sections 9 to 17), Chap. IV (Sections 18 to 30) 
and Chap. VI (Sections 39 to 55) of the Partnership Act Then 
there is need also for the registration of firms and the companies 
as such partners in a partnership will have to, therefore, obey two 
masters, the Registrar of firms and Registrar of companies The 
access of each partner to the other partner’s books of accounts 
will mean that one incorporated company would be entitled to eet 
into the fields of the accounts of the other incorporated comoanv 
which is its partner. This will make nonsense of the Companies Act 
Strangers will have access to the books, accounts and papers of the 
companies whereas under the Companies Act, they are onlv limited 
to their own members and shareholders. ^ 

“Therefore, the regular concept of partnership under the Part 
nership Act cannot really be applied to say that an incoroorated 
company under the Companies Act can enter into a partnershin 
with another incorporated company in the regular and technical 
sense. No doubt, there could be such partnership in the loose seme 
of the term between two incorporated companies for the ournose of 
Income-tax Act. Instances are not rare and that has been so ^re 


1. A.I.R. 1967 Cal. 429. 
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- Reference was maae with approval in the judgment to the following 
passage in Lindley on Partnership, 10th Edn, at p. 100 (corresponding 
to 12th Edn., p. 118): 

“There is no general principle of law which prevents a corporation 
from being a partner with another corporation or with ordinary indivi¬ 
duals, epccept the principle that the corporation cannot lawfully employ 
its funds for purposes not authorised by its constitution. Having regard, 
however^ to this principle, it may be considered as prima facie ultra vires 
for an incorporated company to enter into partnership with other 

persons.” 

Referring to it the Court observed : 

*Tt follows that this classical authority on the law of partnership is 
of the view that prima facie n co^p^ny entering into a partnership with 
some other person or some other company or an inco^rted body cannot 
lawfully supply funds for purposes not authorised by its constitution which 
would be nbVmally the Memorandum and the Articles of Association Th.s 
difficulty is recognised in 28 Hals. (Simonds 3rd Edn.), p. 99 Article 959. 

I has been pointed out there that a corporation if so authorised by its 

constitution can enter into partnership with an individual person or with 
Ser corporation whatever may be its nationality and wherever it may 
brsitaated. Such a partnership however would require very special a t eles 
%ce many of the provisions of the Partnership Act would be dij) cult to 

applyr^ ' 

In the same case, that is G.M. Refining Co. Pr. v. Cofnmr of 

* IT"^ the court observed: ‘ It js therefore essential 

aS! alwavs to keep clear in the mind that the Income tax 

, elTity^of paSship under the nnr'i' 

nership dilcrent. Income-tax law separate from the concept or part 

..nder the Partnership Act. Income-tax entity of purtncrship undei 
?h=rn;?ometx AeT'ma^norsaUsfy the legal requirements of a partner¬ 
ship within the strict meaning of the Partnership Act. 

In Enelish law, by the Limited Partnership Act, 
in Bnei«n law, introduced, in which the liab lity o 

Limited partner- ^nc or more of the partners (called “limited partners ) 

rs ewrSsIy limited to the amount of capita contributed 

by them Whilsf the oth« P«tn“ °r partiiers (called ‘ general J 

retain their full liability for the debts of limited partnership, m 

kind of partnership is subject to special rules. 

A working partner is not necessarily a partner 

® may be merely an employee under the capit J ist partner 

Working partner’s although the working partner is to get 

IlabiUtjr to account. remuneration for fjvice rendered^by 

ihim. Though the working partner is not a partner in the which he is 

SHhe term he is liable to account for the dealings for which he is 
i^ponsible.^ 


t. 

i. 

% 


Italics authot's. 

IA.I.R. 1967 Cal. 429, 435. , 7 * u n 

ffqrVtara Slvaro"*'*^rtshna Iyer v. Annaswamy, 1951 ItoL.T. 173 r u- 
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There was a partnership P“Thdr%hrres ofprotufwcre 

beloftging to certain these did 

Representative credited also to those firms. ‘ - ^ - j-epresenta- 

capachyofpar.n„s^ -'f ^ 

Swe-^-«f964 Cur. L.J.-143 : (1964) 1 l.T.J. 186], 

It is not necessary 

partnership. V co-ownership and ‘partnership i" 

sasgiiiiiilli 

returns and divide those reiurns ^ „f c /i tiif* Aot 

Sd no, '“iS'S; M, 

SchooroT^Hindu 'law have no defined share in the 

<;nme members of such a Hindu family carry on jointly any family 

husin-'ss they have not any defined share in it so as to be able to share the 
prof : o i? in proportion to their shares. The whole of the profits 
to the joint family ‘Partnership^ and ‘firm’ in Iheir true concept with n 
fhe n^aiunroVsection 4 of the Acf, are foreign to a John Hindu l\un.ly 
business. Unless the coparceners have separated and have thus Refined 
their shares, there can be no ‘partnership among them m respect of a 
family business. Some members of a Hindu farriily may, howler carry 
or. a separate business of their own out of the jpint family m defined 
‘partnership', but if the business is a family business earned on even by 
only some of the coparceners, it is a joint business of the family and cannot 
be‘partnership' business within the meaning of the Act. Persons even 
other than members of a joint Hindu family may be co-owners and sliU 
not partners in the real sense {Narayanji v. Alijan Mian, 1964 B.LJ.R. 4b3). 


In Doraisnomi S.P. Chettiar & Sons v. Commr. of I.T. Madras, (1963) 
2 Mad. L.J. 97 : 49 I.T.R. 565 it has been held : A joint Hindu family 
business can be converted into a partnership business consistently and simul¬ 
taneously with the subsistence of the corporate character of the family. 
The joint family status is no incapacity to contractual relationship of the 

members as partners. 


\n MurliJhar KrishangopoJ (firm), Indore V. Commr. of I.T., M.P, 
(A.I.R. 1964 M.P. 224) after the disruption of a joint Hindu family the 
members formed a partnership by a deed. The application for registration 
of the firm under S. 26A of the Income-tax Act, 1922, was rejected for the 
reasons that the members continued to live and mess together even after 
the disruption of the family ; that the father had full and exclusive control 
of the family business ; that the accounts in the bank continued to be 
operated by him even after the commencement of the partnership business ; 
that the stamps'for the deed of partnership were purchased before the 
family disrupted ; that the firm was not registered under the Partnership 
Act for over a year after its commencement ; and that for these reasons 
the partnership was not genuine. It was held that the reasons advanced 
by the taxing authorities for holding that the firm was not genuine were 
not tenable and valid. 
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5. Instances of partnership. 


A partnership is created by advancing money to ollrcrs for carrying 
on business, the latter binding themselves to account to the forrner t jr a 

.cToSs • s 

ST“™r«t“S^ ••" •,""”,1, 'S; 

divide tnc inieresi ® ^ and a certain percentage on the net 

profit^of the business as commission because the commission was a share 
of the profits of the business.® 

(members of joint Hindu lamyj nrofits, in a document of 

Zrt™ «''e^‘ured in“ thiir favour cannot be treated as any evidence of 
any partnership between the two brothers. 

..persons .h^re ^ 

a ’tSrmrth^e^r. U L "ne 

a common object, and that object is -;,tJ:;‘’ard'’rnTthe' com anj 

"'promoters may. however, be '"v'ilfw^^oTuaX 

common the business of pj-omoters may become partners 

rfact'T;‘’acru:ily°catrWn^ as incidental to work of forndng a corpo- 

a.eement^toJal.^a.in,a^—y 

^o?u"pl^Te^ r^fior a compan^. unless 

1. 5^../^-/. />..r MohammaU v. Nckjan Bihi, 25 W.R. 49 ; dislinsmsh See. 6. hxpl. 

2. L«!ia/i Abiliilla v. Karimji, 39 Bom. 261 : 19 C.W.N. 337, P.C. 

3. Bhagwandasw.NM. Oliver 9 ^ , 

4. Mulchaml v. Taracbaml, 1929 Nag. *’^J-p_o^co-owncr^. See tilso GoknUhn v. 

^ ^ r • 

5. Rashunudl v. Off. Assignee, 1924 Cal. 424 : 28 C.W^N. 34 ; 81 I.C. 17. 

6. Probodh Chandra v. Bharat L.oan Co., A.l.R. 1964 Assam 114. 

7. Lindlcyi p. 20. .» u i ifig 

8. Wood V. Argyll, 6 Man. & Gr. 928 ; Bright v. ' 

9 Undlcy,p.22. Royal VUtoria Palace Symlhatc, 29 L.l. too 

L.T. 30. 

10. William Rowe v. Lews Pugh, 1924 Cal. 940. 
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ilicy have accepted shares therein and precluded themselves froin objecting 
(o the variation of their agreement. A leading case on this subject is 

Fox V, Clifton.'- 

6. Illegal partnerships. 

As already stated, the contract of partnership, life any other 
contract, must be free from any taint of illegality. An illegal firm cannot 
sue on a contract atfecled by l)ie illegality.- 

‘ In order that a partnership may result from a contract, such 
contract must not be illegal. Illegality is never presumed, but must always 
be proved by those who assert its existence, but if the illegality is either 
apparent on the face of the proceedings or appears in the course of the 
trial, the court will itself take cognizance of the illegality and act accord¬ 
ingly even though the illegality is not relied upon by either parly. In order 
lo show that a partnership is illegal it is necessary to establish cither that 
ihc object of the partnership is one the attainment of which is contrary to 
law, or that the object being legal, its attainment is sought in a manner 
which the iaw forbids. But proof that a firm has been guilty of an 
iilegal act is not sufficient to bring the firm within the class of illegal 
partnerships ; for if this were enough, every partnership which docs not 
pay Its debts, or which commits any tort or is guily of culpable negligence, 
would be illegal, which is obviously absurd. Neither does it by any means 
follow that because one or more clauses in a contract of partnership are 
illegal the partnership itself is illegal.*’^ Where the plaintiff entered into a 

partnership with one K to carry on the business of agency which K had 

from the Government for the purchase of grain and the agreement between 
Ihc parties provided for the carrying on the business entirely by K and the 

agreement between the Government and K was that “the agent will not 

assign, sublet or transfer in any manner whatever the whole or any part 
of IIS interest m his agreement,” it was held : Mere infringement of a term 
of the Government m the agreement against siib}ctting or transfer did not 
render ihe transaction illegal especially where the agreement entered into 
provided for carrying on of the business by only one of the partner! ‘ 

An agreement which contravenes the policy of the law as contained 
Grounds of j" of the legislat'.irc or which has for its object 

L ihegai;"® So contravention 

illegal by I'cason of section 23 of the ConVrlTct^Act or'"of a'nr'''i’i’ '"a^ 

the legislature or condition of a licence granted iiiul.-r 
Act. Tims a coniract of partnershin ■ ,rv V '’rovisions of an 

licence is illegal,« and if a person being^awarr^tho ‘'ptohtbuioii •'‘advant:! 

I. 6Bing. 776 ; Lindicy. p. 22. 

F. yiswana//>an v.NafnaAc/ian(lGu/>/a.A.lR 195S Mt«i \h i 
ship consists of several distinct mauers, the il ci'aliVv pnrlncr- 

render .1 illegal with reference to th«.olhc«s. ^ Hwm will not 

Lindley. p. 132 and the authorities there cited 

V. BeMran, Bde Mdl. H^ar.sl..o„, A.I.R. Nag. 225 l ,956 Nag 

followed in tre/on r 

c V. //n, 43 Mad 141 • ia \a t i ..s.. 

i92S^„<, 55 : 87 ,.c. 353 : ,8 S.L. R. ,6 ; 


illegality. 
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3. 

4. 
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capital for the partnership, he cannot recover the amount.^ A contract of 
partnership of trade in feathers of herons which trade is prohibited by a 
Gpyernment notification is illegal and void being against public policy.- 
Similarly, a contract of partnership with an overseer in Public Works 
Department who is prohibited by the rules of his office from entering into 
any trade or contract with that Department is fraud upon the public and is 
a nulity.® In Abdullah v. Allah Diya^^ an agreement was entered into 
whereby each party was entided to a certain share in cutting and removing 
trees from a state forest irrespective of the consequences that may accrue 
from the sale of the trees. It was held that the agreement did not consti¬ 
tute a legal contract of partnership. 

In Velu Fadayachi v. Sivasooriam'* it was held : A partnership 
entered into for the purpose of conducting a business in arrack or toddy 
on a licence granted or to be granted to only one of the partners is void 
ab initio whether the contract was entered into before the licence was 
granted or afterwards, in thaf tt eith e r involves a transfer of the licence 
which is prohibi ted under R. 27 und^the Madraj: AbfcarL Act^^^^. and 
^hishabie under S T 56'ol the said Act, or a breach ofS. ISofthe said 
Act punishable under S. 55, because the unlicenced partner, by himself or 
through his agent, the other partner, sells without a licence. If a partner- 
ship is lawful at its inception, because it is not intended to infringe any 
provision of the Contract Act, it nevertheless becomes unlawful when it 
intends to conduct the business jointly on a licence granted to one of the 
partners Consequently a partner in a partnership entered into for the 
purpose of vending arrack cannot file a suit for the balance due on settle¬ 
ment of accounts when only one of the partners has obtained a licence 
under the Madras Abkari Act, 1886, for the vending of arrack. 

This was followed in Visvanathan v. ?lamakchand^ in which it was 
held * A term of the licence for running a talkie that it should not be 
assiened or transferred or sublet will be violated if the liccncee e ntei& into 
»^r4nPf.thmwith relereiic^ tQ__ thc subjsct-mattcr iii th? liceg ^ Such a 
partrtership w h l be llleg aTand^ void. The partnership is illegal by reason 
of the prohibition contained in one of the terms of the licence, even mough 
it-may not be punishable under S. 8, Cinematograph Act, 1918. Such a 
provision as one of the terms of the licence is in the interest of the public 
and for promotion of its welfare * hence a contravention thereof must be 

held to be illegal. 

In JW, Hira Gowder v. Naga Maistry^ the question was ah ou r p a rhKr«- 
fthtn in lorrv business involving transfer of pgnnit under the Motor 
V c&cles Actf 1^ = ^. It was held : 1 he principle being that an agreement 

of partnership which will entail a transfer of a licence or permit granted by 
the Government when there is an express provision prohibiting suph a 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


opatrao v. Kalappa, 3 Bom. L.R. v. Pestonji, 12 Bom. 422. 

Mofuuwnad y. Ata Mohanunadf 11 Lah. 8 : 1929 Lah. 663. 

harda Pershad v. Bhola Nath, 11 W.R. 441 ; see also Sahib Ram v. Nagramal, 63 
*,R. 1884. a partiicrship with an employee of the commissariat department to 

upply wheat to the department. 

Lah. 310: A-l.R. 1927 Lah. 333. 

..I.R. 1950 Mad. 444 :1.L.R. (1950) Mad. 987. 


A.I.R. 1955 Mad. 536 : (1954) 2 Mad. L.J. 782. 
A.I.R. l957*M»d. 620 : (1957) 2 Mad. L.J. 264. 
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transfer is .llcgal and void ob mUio « meg7 

cxccpi wilh the permission of the transport authority. 

In K,mu„smn,n v. Second AdJitioned I. T. 

Wltcre an abkari business is carried on by an ‘‘^^oc.atton of persons it 

cannot be said iltc Income-tax Officer has no ° 

associalion on the ground that there could be no lega. and valid partiK 

silip in respect of an abkari business. 

In Mmlhi Narayanan & Bros. v. Kanumuni SubbaraJuT- it was held : 
l!i*der ihe Food Grains Control Order, a person can not engage, himscit in 
an nmiertakinc involving the purchase, sale__or_ jt a£ aRe for sale ct lo o d- 
irrain^ excent under a li cencTahd the contraveiULon _o f the p rohi^jon^ 
huuTe punisliable undcT both the Defence ol India Rules and also under Cl. 
7-A of the Food Grains Control Order. Where two firms enter into part- 
nership to carry on a rice mill business, the partnership, though lawful in Us 
inception, becomes unlawful when it actually conducts its business join tly on 
naddv purchased on a licence aranicd lo only one of ihem in direct violation 
of cfl. 3 of the l-oocPC rains Control Order , for every uniicencea partner 
of the joiiU firm by himself or through his agent, the other partner engaged 
himself in an undertaking which involved tlie purchase, sale or storage for 
sale of food-grain. The business would be a mere name if the illegal 
traneaciions were excluded and, therefore it can reasonably be held that 
tlic partnership fioin the beginning was unlawful and even if that was 
wrong, the partnership became unlawful from the moment they took over 
the piiddy and entered it in the accounts. The partnership being illegal, 
no suit for dissolution or for settlement of accounts of that partnership 
would lie. 


In Vizzapinupu Venkata RanuiwnJra Rao v. Veera Venkateswara Rao 
atii! otbers^ it was held : A firm is not an entity or person in law but is 
merely an association of individuals who constitute the firm. A suit filed 
by a firm consisting of partners all of whom obtained licences to carry on 
business in fireworks but did not obtain a licence in the name of firm as 
such is not in any way affected by the provisions of S. 23 of the Indian 
Contract Act. 


In hfahapatra Bhandar v, Conunr. of /. A held a licence for 

excise shop in ganja and opium in his own name. Finding difliculty in 

financing the said excise shop individually, he entered into partnership with 

live other persons and a deed of partnership was executed. In that deed 

the iiucicsi of each partner in the profits and losses was specified. Prior 

perinission of the Authorities was not sought to transfer tlie Excisc-liccncc 

and the opium licence in the tirnFs favour. Actual business ot'^ossessin^ 

and selling excisable goods was conducted by the firm and not by the 

licensee-partner. It was held that the partnership agreement was unlawful 

and the firm could not claim registration under S. 26A of the Income- 
tax Act, 1922. 


1. 

2 . 


3. 

4. 


: (1957) 31 IT.R. 

Cal. 443 followed. 

1956 Andhra W. R.847. 

(1958) 3 An. W.R. 474. 

A.I.R. 1965 Orissa I'CO. 


Maiimlra v. R. N. Dose, A.l.R. 1956 
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lu Brij Mohan v. N,V, VakhariOt^ a partnership formed in contraven¬ 
tion of S. 6 of the Medical and Toilet Preparations (Excise Duties) Act 
and Rules 84 and 85 of the rules framed thereunder was held to be illegal. 
Therefore, a suit for dissolution and rendition of accounts could not be 

maintained. 

In Moht'ilal v. Shri Ballabh'^y there was partnership for wholesale 
business in tobicco. One of the partners alone and not the firm was 
holding licence in his name under the Central Excises and Salt Act to do 
such business. It was held that the partnership was illegal and suit for 
its dissolution or rendition of accounts therefore could not he. 


“A oarlnership may be illegal upon the general ground, that it is 

formed for a purpose forbidden by the current notions of 
Public policy. morality, religion, or public policy. A partnership, for 
example, formed for the purpose of deriving profit sale of obscene 

prints or books reviling or ridiculing the established religion, or for 
the procureme of marriages, or of public offices of trust, would be 
undoubtedly illegal. A partnership formed for the purpose 
profits from committing, or being parties ^ 
foreign and friendly country is illegal upon grov nds 

recocnition here would be a breach of international comity. Thus, in 
Foster v DnsioIF a number of persons entered into a contract to carry out 
fschemeTo; .he equipping of a s.eamsh.p, .oadmg her w„h a ca^go of 
.^sky, sending her on “joyage aeross Ore AUant.c, and -j;-=;h-h.sky 

Son or persons Who had-faeilities for selling the ^ 

USA in breach of the prohibition laws in force country, it 

was iield that the contract was void as being against public policy. 

Ill Meikoh V. Pci iasami\ \ entered into a contract 

tion of a road. He took the respondents as co" elusion o' 

on the understanding that it should rcl itino thereto. The 

the works contract and the of the final b e held that 

contract expressly prohibited or sublet illegal. 

the partnership was not against PW wiih the Highways is 

“Obviously, the contract entered 'oio by the ^overmnent was a 

just like any other works contract and the fact that the Oovcrnmeni was 

parly therein would make no difTcrcncc to the contract. 

It was further held : A firm is certainly ^ 

be regarded as a person unlike a company, expression to 

a person In the eye of the law, A lirm is but a P" ,,,ore persons who 

indicate the relationship brought about icrnfs based on 

agree between themselves on a common .. -j. fjrm Partners 

mutual consent. Firm cannot become partner of another turn. 

of joining firm become partners of new firm. 

“Whilst two countries are at war it is, by ‘'’C ^ of 
outbreak or war. “^^'peWil^^re” i^ei'r'fn‘’r ot'r- A partnership. 


1. A.l.R. 1965 Raj. 172. 

2. /<A.K. 1967 Raj. 280. 

3. Lindicy, pp. 132. 133. 

4. (1929) 1 IC.U. 470 ; 35 T.L.R. 185 (C.A.) 

5. A.I.R. 1967 M&d. 449. 
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pnpmles when war has once been declared. Commercial inter course is 

prohibited, and immediately that prohibition into ^ 

hie for the relationship of partners to subsist.^ On the other it a 

subject of a hostile country should happen to be residing and ^**^^*"1 “J 

this country as a member of a firm of this country h.s 
will in no way be affected by the out-break ot wa^ It has been held 
under the English law that a partnership for running a blockade established 
by one belligerent nation in the ports of another is not illegal , for subject 
to the risk of capture a neutral may lawfully trade with a belligerent. 


It has been held in Maiiadeodas y. Gherulal Parakh^ : Dealing m 

difference is neither forbidden by law nor should the 
Forward contracts. regard it as immoral or against public poli^r. A 

partnership for carrying on business in forward contracts is not illegal. 
And there is no bar to the recovery of amounts found due on accounting. 


A partnership is illegal if formed for the purpose of deriving profit 
„ ^ . from a criminal olTencc, e.g., from smuggling, robbery, 

Pro6ts of enme. 

A partnership is also illegal if formed for a purpose forbidden by 

statute, although independently of the statute there 
Partncrsiiip illegal ^vould be no illegality. At one time a distinction was 
by spccia s a u cs. English law between mala prohibita and mala 

in se : but this distinction has long ceased to be recognised as of any value 
for legal purposes. What judicial tribunals have to regard is the law they 
are called on to administer ; and what is forbidden by that law is illegal, 
whether it is also forbidden by the law of morality and religion or not.’ 
Lord Lindicy observes on this point® : Whether a partnership is illegal by 
virtue of any particular statute obviously depends upon the construction 
of the statute in question. With reference, however, to those statutes 
which prohibit unqualified persons from carrying on certain trades 
or businesses, it may be observed that such statutes are not infringed 
by an unqualified person who docs nothing more than share the profits 
erising from those trades or businesses, if they are in fact carried on by 
persons who are duly qualified. The unqualified person is not within the 
mischief of the statutes in question, and the partnership of which he is a 
member is not therefore illegal.*' 


I. Lindley,p. 133. 

^ ^^1 (C.A.) at p. 338 ; Stevenson A Sons Ltd. v. 

Akttengesellchufifttr Cartonnagen Industries (1918) A.C. 239 H.L. 

3. See Strafuin A OlMt.im. p. 20 ;,Lindlcy, p. 133, 

4. Sec Lindicy, p. 133 citing Ex-p. Chavasses^ 4 De G. J. and Sm. 655 

5. I.L.R. (1956) 1 Cal. 297. 

* 3T.R. and Siewariv.Gibun, 7 Cl. 

ana Fin. 707, as to smuggling. 

7. Aubert v. Maze, 2 Bos. p. 371. 

Lindicy, pp. 135. l36. 
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In Kwn Dassv. Mu/cut Dhari^ it was held : Where the business of 
the partnership had been carried on for some time, and the contribution 
by the plaintiff to the business of the Association, illegal under S. 4 of the 
Companies Act, 1913, had been applied to the business, no refund by the 
plaintiff can be claimed. But where the agreement has been made and 
contribution has been paid by one associate to another, but it has not been 
started, there is an equitable principle that the associate should get back 
the money. The principle of pari delicto does not come in here, because 
the delict though contemplated and agreed to has not yet been committed. 

In MofizuJdin Khan Choudhury v. Hahibuddin Sheikh- it was held : As 

to what is to be regarded as for^iidden by law, the test 
nbfc^^fwbi^cD applied by the Courts has not bem uniform. So far as 
by\aw. Calcutta High Court is concerned, a person who is 

not the holder <>f the licence, whereunder the statutory 
provisions {e.g. the Bengal Silk Control Order, 1945) licence is to be taker, 
before the article in question can be sold to him, is not entitled to get a 
decree from the Court for the value of the articles supplied. The decisions 
rest on the principle that where there is a definite provision forbidding 
sale, transfer or subletting of a license and a pariy'claims a right for such 
subletting or transfer as has taken place, the Court should refuse to enforce 
such contract as the consideration or object of such an agreement was 
definitely forbidden by law. 

In this particular case it was held that a contract of partnership 
between A and B did not involve any violation or contravention of the 
Bengal Silk Control Order, 1945, because the order did not prohibit the 
formation of any partnership for the starting of a filature or for ,carrying 
on a silk business. 


Again, it has been held under the English law that, although a.statute 
. , may in terms apparently prohibit an act or omission, 

^ penalty in case of disobedience, it does 
not necessarily follow that all transactions to which the 
penalty attaches arc illegal. They arc so if the statute is really prohibitory— 
as in the case if the penally is imposed for the protection of the public— 
but they arc not so if the true construction of the statute is that the penalty 
is, as it were, the price of a licence for doing what the statute apparently 
forbids.® It was accordingly held i.i Brjwn v. Duncan^ that a firm of 
distillers was not illegal, although one of the firms carried business as a 
retail dealer in spirits within two miles of the distillery (contrary to a 
statute), and was not registered as one of the firms in the excise books (as 
requir^ by another statute). 


As already observed, a partnership is prima facie legal unless it is 

proved to the contrary, and so while it is the duty of the 

psrliitinAhk^^o be “o* render its aid to the enforcement of 

transactions which are illegal, it is at the same time 
incumbent that the illegality should be sufficientlv proved 


1. A.I.R. 1952 V.r. 1. 

2 . A,I,R. 1957 Cal. 336. 

3. Undle., p. 136 and ihe cases there cited. 

4* *10 B* & C. 93% Seo also Smith v. Mawhood, 14 M. & W. 452. 
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and that the facts constituting illegality 

a licensee is not necessarily in all cases and under all circumstances illegau 
and there may be a partnership to start a busmens for the sale ot 
drues and to obtain a lease from the Government in the name of one 
parfner only.=* Accordingly, it has been held that it is 
several persons to enter into a partnership for the purpose ^ 

toddy shop auction, and if successful, of obtaining a licence and of carry¬ 
ing on a toddy shop business.^ So every contract of partnership is not 
necessarily a transfer,"^ and a parlnership formed prior to taking onfernt 
licence in one partner’s name and prior to possessing stock does not 

involve a transfer.® 

It has been held in NazaroH v‘. Bahamiyd^ that an agreement to 
share profits and losses in a grass contract with the Forest Department 
though contraveaing th: term? of the licence, is not void and m 
Venkatanandan v, D!ianarajif\^ that a partnership to carry out the terrns 
of a contract obtained from the Government under the Forest Act in one’s 
own name is neither illegal nor opposed to public policy. 

As Moitra observes,® “the principle seems to be this. As a general 

rule, the law docs not forbid things in express terms, 
Principle under- but imposes penalties fordoing them, and as the im- 
lying the ru e. position of Such penalties implies prohibition, an agree¬ 
ment to do a thing so prohibited is unlawful under section 23 of the Indian 
Contract Act. Where a statute prescribes no penalties an agreement in 
breach of a condition imposed under powers given by it does not fall 
under that section. So where a condition is imposed under statute purely 
for administrative purposes, an agreement in violation thereof is not void.^® 
But where the purpose of the law i> not confined to the protection of the 
revenue merely but the prohibition is based upon the principles of public 
policy and moral ground also, an agreement in contravention thereof is 
illegal.”*' 


1 . 

2 . 

3. 

4. 

5. 

6 . 


Vazhimmi v. N.ithmuni, A.I.R. 1930 Mad. 361 : 122 I.C. 342. 

Gangadora v. Swaminadha, A.I.R. 1926,Mad. 218 ; 92 I.C. 112 : 22 M.L.W. 679. 

A/f. Mchra v. Kimdan Lai, 25 1. C. 146 (Oudl\). 

Narayanmuriy v. Subrahmanyan, A.I.R. 1928 fdad. 1197: 114 I.C. 655. 

Padmanabhait v. Badrinaili, 35 Mad. 582 : 10 I.C. 126 : (1911) 1 M.W.N 371 

Ibid : yazhmuniv.N,,,/n^^^^^ ,22 I.C. 342. Soo nho ' Jmmaulra 

V. Cltandi^ 29 I C. 4^3 (C.vi .), a partncrslitp Tor iIk sale of excisable articles is not 
necessarily illegal ; Bishr.ltar w. Goyind, 114 P.R. 1906. ilie mere admission of 
another p.,rson to share in the prohti of the basincss cannot be considered as a 

^ 11 G.P.L.R. 62, the mere admission 

U-. of an unlicensed person lo partnership would not necessarily 

b-unlawful. So Prohibiuon regarding ‘selling, transferring or sublcUtng.’ Catiri 
Shanker w.^imuaz, 2 All. 411,413, F.B., a case of Government ferry and condition 

aIi 2*10'“n 6 1 C® sq'' R<7rf/.cv SI,yam v. Mnalal. 51 All. 506 ; 1929 

’’fa''■'T/ (C-Ao/HAver V. CorrfWw? 19 Bom'TR^ IsT- 

parm^r* ''' P C. 137) docs noi covc.^ -he case of admission of 

7. 40 Bom. 64. 

1929 Mad. 689: 117 I.C. 298. 

Moiira's Indian Partnership Act, 2nd Edn., p. 20. 

Bhiktmbai w mralui,24 Bom 622. 
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It has been held under the English law that in England a person (not 

being a money-lender or an undischarged bankrupt) may 
Trading under an legally carry on business under a name not his own, so 
assamed name. infringe the rights of others, or use 

an assumed name, for fraudulently concealing his own identity ; and when 
a firm has an established reputation and one of its members dies, it is not 
deemed wrong for the survivors to continue the business under the old 
name although, perhaps, the reputation of the firm may have been due 
mainly if not entirely, to the ability and integrity of the deceased partner. 
The legal view of such conduct is in accordance with established usage, and 
it has been accordingly held not to be illegal for surviving partners to 
continue to carry on business under the old name. 


It has been further held that, speaking generally, and excluding cases 
<!neciallv orovided for by the statute, a partnership is not illegal simply 
vSeause it carries on business under a name which does not disclose its 
members e.g. under such a name as “The City Investment and Advance 

Company.*’^ 

If a oartnership when it is formed, will be illegal, any contract to 

form it must be illegal also. Upon this ground it was 
Consequences held in Duvergier v. Fellowes^^ that a bond for the 

of lUegplity. payment of money upon the formation by the obligee of 

•II invalid • and in Williams v. Jones;' that no action 

f:ytr®lTSy ora‘remium agreed to be paid by the defendant on 
being taken into an illegal partnership with the plaintiff. 

S'.£S.'||d »rr as" 

a t, s d 

ship might be dissolved, and the usual a c force* and the bill 

however, was Illegal, as offending against a ^ n^ent being illegal. 

was dismissed. O/^s d^ided on appea'. that the g 



2 . 

3. 

4. 


5. 

6 


Lindley, pp. 133.134 and the and irso“doTnS“bSim 

"i-lf Aientenan.Co,one, w.ih .nient « defraud. 

feoWTa^ep^er^: rv'Cr. App. R. HB, 


Liodley, p. 134. 

5 Bing. 248. 

5 B, & C. 108. 

(1837) 2 My. & Cr. 53. 
10 Geo. 2, C. 28. 
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If a partnership is illegal, its For example, if 

in respect of any eoods ^t cannot recover the 

a partnership is formed for selling sm .gc 8 ’ ^ , g illegal loan 

price of any smuggled goods which ,t may have so d^ partnership can 

Uiety . annot recover money it has len^ Bul^an embezzle- 

'prosecute a person for ^ P it jf unfettered bv any 

mentof its funds,’and recover a legacy left to it, u unicu 

irust.“ 

.. »»S'. 

Tllcgat firm cannot ion 4 of the Indian Companies Act, UU, wniCQ 
sue. provides that the number of persons who may form an 

prdinary partnership is limited to ten for banking or twenty for any other 
business ^Accordingly an unregistered society consisting of more than 
twenty members (and therefore illegally, without registration as “.^ompany) 
cannot successfully sue upon promissory notes given to the society in the 

way of its business.® 


But, although it is just that an illegal firm should thus suffer for its 

own illegality, there would be no justice in allowing 
But H can be sued. illegality to be used as a defence against an innocent 

third party ; therefore, an illegal firm can be effectually sued by any person 
who is not himself a party to the illegality. “The illegality of a partner¬ 
ship affords no reason why it should not be sued. It cannot indeed be 
, effeclualiy sued by any person who, being aware of all the facts, seeks to 
enforce a demand arising out of a transaction tainted with the illegality 
which affects the firm ; but the illegality of the firm does not per se afford 
any answer to a demand against it, arising out of a transaction to which 
it is a party, and which transaction is legal in itself. Unless the person 
dealing with the firm is particeps crimhtiSy there can be no turpis causa to 
bring it within the operation of the rule ex turpi causa non oritur actio ; 
and he, not being implicated in any illegal act himself, cannot be preju¬ 
diced by the fact that the persons with whom he has been dealing are 
illegally associated in partnership.*’’ 


As to the effect of illegality between the parties themselves, it has 
oeen decided under the English law that partners in an illegal firm cannot 
claim an account against their co-partners, nor have they any righf^f 
contribution one against another in respect of any sums paid on beha'lf 
of the illegal firm. For, in such a case, the maxim potior est conditio 
possidentis applies. Jessel M. R., after examining the authorities stated the 


1. See Biggsv. Lawrencey'^T.K.ASA 

2. Shaw V. Benson, 41 Q.B.D. 563. 

3. SeeR. v. Frankfand, (1863) Lc. & Ca. 276. 

4. R. V. Tankard, (1854) 1 Q.B. 548. 

5. Sec Bowmmv. Secular Society Ltd., (1917) A.C. wo, pp. 436-438 affirming (1915) 
2 K.B. 4471 ^c firm is not a legal entity and the individual partners are the 
legatees. See Lindley, p. 151. 

6. Shaw V. Benson, (1883), II Q.B.D. 563; Jennings v. Hammond, (1882), 9 
Q.B.D. 225. 

7. Lindley, pp. 151, 152 ; Brahmayya v. Ramayya, 45 Mad. 141 : Appa Dada v. 
Ramkrtshan Vasudeo, 53 Bom. 652 :1930 Bom. 5. 
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law to be as follows^; “I think the principle is clear that it cannot 
directly enforce an illegal contract, and you cannot ask the Court to assist 
you An carrying it out. You cannot enforce it indirectly ; that is, by 
claiming damages or compensation for the breach of it, on contribution 
from the persons making the profits realised from it. It does not follow 
that you cannot, in some cases, recover money paid over to third 
person in pursuance of contract ; and it does not follow that you cannot, 
in other cases, obtain, even from the parties to the contract, moneys which 
they have become possessed, of by representations that the contract was 
legal, and which belonged to the persons who seek to recover them ; but 
I am bound to say I think there is no pretence for saying that an illegal 
contract will in. any way be enforced or aided by a Court of Law or 
Equity.” 


It will be observed that his Lordship refers to an exception from the 
general rule where an innocent party has been led by misrepresentations to 
enter into a contract and to pay over money in the mistaken belief due to 
the misrepresentations, that the contract was legal. Although such a 
person has no defence as against innocent third parties dealing with the 
firm, yet he will be allowed to bring an action for recovery of lus money 
against his guilty partner, for he is not in pari delicto with him. 


In this connection it is very important to note the role laid down in 
Kearley v Thomson',^ and restated in the more recent cases of Alexander v. 
Rayson^ and Berg v. Sadler & Moored namely, that the partial performance 
of an illegal cpntract will prevent the recovery of money paid under it. 


But provided only that there has been no pe;formance total or 

partial, the law appears to allow persons who have 

Effect of illegality entered into an illegal contract a locus poemtentiae, and 

permit them to retreat without loss from the prosecution 
cover sabscriptlon. ^ party does not ask 

the Court to assist in, but to prevent the commission of an illegal act. 
Thus, where a partnership was formed for carrying on betting one 

was allowed to claim an account as against the others to 

much of the capital advanced by him as had not oeen lost, but not to 

recover any share of the profits.® 


‘‘Although, therefore, the subscribers to an illegal company "o 
•ight to an account of the dealings and transactions of the company 
and of the profits made thereby, they have a right to 
tions returned and the necessary account taken ; and 
moneys subscribed have been laid out m the purchase of 
things for the purpose of the company the subscribers are entitled to have 
that land and those things reconverted into money ; and to have it applied 


1 . 

2 . 

3. 

4. 

5 . 

6 . 



fkesy. Beadon (1879) 11 Ch. D. 170. at p. 197. 

820), 24 Q.B.n. 742. 

93«) 1 K.B. 169. 

937) 2 K.B. 158, 

Indley. p. 155. 

een v. Price (1914) 2 Ch. 98. As to legal position of P 
a betting undM the English law. see Jeffrey v. Bamford (1921) 2 K.o. 

teenbe^ v. Coopersteln, (1925) Ch. 657. 


for carrying 
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IS f ir as it wil! -o iii payment of the debts and liabilities of the <^onccrn, 
ala ilv'H irp^iymens of the subscription.. In such cases no illega 
comraci is souglu to oe enforced : on the contrary the continuance of what 
is illegal is sought to be prevented”.* 

If A and Bare parties to an illegal contract, and B in pursuaiKe 
llicrcof pays money to D for A's use, A can recover this money from C^- 

it follows from this that if two partners, A and B, enter into an illegal 

agreement wuh C, and in pursuance of this agreement C pays money to 
D for the use of A and B, not only can A and B recover tins money irom 
D but if he pays it over lo cither one of the two partners, tliat one 
account to the other for his share of ii. Tills must also be the case if C, 
instead of payinc the money to D, pays it over at once to A or B. in 
other words, if^an illegal act has been peiformcd in carrying on the 
business of a legal partnership, and gain has accrued to the partnership 
from such act, and the money representing that gain has been actually 
paid to one of the pariners for the use of himself and co-partner he cannot 
set up the illegality of the act from which the gain accrued as an answer 
lo a demand by them for their share of what he has received. Upon this 
principle it was hold in S'iarp v. Taylor,'^ that a partner was entitled to an 
account against his co-pa.'iner of moneys actually come to the hands of 
tfie latter, from the employment of a ship in a manner not permitted by 
the navigation law ; and in Sheppard v. Oxenfordd that the directors of an 
Illegal company were liable to account for ii.z money received by them on 
behalf of the company and for the use of its members. 


Illegal trusts. 


It has been held under the English law that illegal trusts will not b.,e 

enforced.^ Thus, ]r, *Oi:!ey v. Browiic\^ Ay who was a 
shareholder with B, and others in two companies, wished 
to become a banker ; and in order to evade a statute which rendered it 
illegal for a banker to be a partner in commercial undertaking (29 Goe. 2. 
C. 16 Irish) A assigned his shares to be B in trust for himself. B who 
carried on a separate trade, was made bankrupt, and his assignees sold 
all his shares in the above companies, and also the shares held by him in 
trust for A. A then fifed a bill against B's assignees, praying, that they 
might be declared trustees’of these last shares for him, and that they might 
be ordered to pay the value thereof to him, or that he might be at liberty 
to prove for such value against B’s estate : but the bill was dismissed with 
costs, on the ground that it sought to enforce a secret trust, which was 
directly against a positive law. 


It has also been held under the English law that ‘Tlie Gaming Acts 

do not make betting illegal if it is not carried on in a 
manner prohibited by those Acts. A partnership bet¬ 
ween bookmakers is therefore not illegal, if it is carried 
manner even though one of the partners may have been 


Gaming transac¬ 
tions. 


on in a lawful 


1. Lmdley, p. 155 citing Sheppard w. Oxenford, 1 K. & J. 491. 

2. Tenant V. E///orr, 1 Bos & P. 3. See also Bousfiefdv. Wilson, 16 M. & W. !85; 
Nicholson v. Gooch, 5 E. & B. 999. 

3. 2 Ph. 801, recognised in Shenpard v. Oxenford, 1 K. & J, 491, 

4. IK. &J.491. 

5. See Lindley, p. 156. 

6. I Ball & Bea. J60. 
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guilty of some illegal acts in the conduct of the business. The Court» 
therefore* will direct an account between partners in such a business, 
though perhaps not of any particular transactions carried out in an illegal 
manner* and the plaintiff will be entitled to recover any balance of his 
capital which has been applied in payment of bets, and it is conceived, his 
share of profits, if any.*’^ 


**A betting agent can be compelled to pay over to his principal the 
winnings he has received, but he cannot recover from his principal the 
losses he has paid. Damages cannot be recovered against him for breach 
of an agreement to make a bet or to collect winnings.**- 


“Money lent to a firm of bookmakers to be used as capital of their 
business is recoverable, and a charge on the firm*s assets to secure the 
loan is enforceable : secus if it be shown that the money was in fact and 
knowingly lent for betting.**’ 


In Shiv Dayal v. Firm Bishan Das Shankar Das* it was held ; Where 

a licensee under the Opium Act enters into an agreement 
® third person (non-licensee) to share the profits 
^ ' and losses of his business in consideration of the la(ter*s 

contribution towards the capital of the business, then such an agreement is 
neither illegal nor opposed to public policy nor in contravention of any of 
the rules framed by the Punjab Government under the Opium Act. Such 
an agreement does not involve the transfer or sublease of the licence The 
licensee alone remains personally responsible to the Government and is 
liable for the performance of the contract and the conditions under which 
the licence is granted to him. No privilege under the licence is transferred 
to such a third person who would not be buying or selling opium or 
poppy-heads covered by the licence. Moreover, such an agreement of 
partnership is not prohibited by the Punjab Rules under that Act. The 
partnership in question is valid under the Partnership Act. 


In Dhuri Co-operative Society v. Budh Ram^^ the Punjab and Haryana 

High Court held : “No provision of law contained in 
Not illegal part- Cotton Control Order or in any other statute has been 
nenhip. brought to my notice which prohibits a person holding a 

licence under the statute in question to enter into a partnership with 
another person who does not hold a licence for the purpose of working 
the said licence. In view of this, the object of the agreement of partner¬ 
ship cannot be considered to be one which is forbidden by law or is of 
such a nature that, if permitted, it will defeat the provisions of aay^law. 
The object of the agreement of partnership cannot also be considered 
either immoral or opposed to public policy in the light of what is stated 

above. 


7. Sob-partnership. 

“A sub-partnership is, as it were, a partnership within a partnership ; 
It presupposes the existence of a’partnership to which it is itself subordi- 


1. Xindley, p. 157*aad the authorities there cited. 

2. Jfr/d.p. 158. 

3. JNd^p. 158. 

4. At.R. 1961 Puoj. 405. 

5. AI.R. 1971 P. at H.* 134.136. 
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nate. An agreement to share “persons are partners 

l'’„7:nroV.hrn: agfe^^To "hare the profits denved^by hjm with ,a. strange^r. 

;; -t 

ft in no way affects the other members of the principal firm. 

Asaceneral rule, no person can be introduced as a partner into a 
firm vs'^ithotft the consent of aU the existing partners,^ and an 
of a partner’s interest does not confer upon 
partner as against the original firm but has 

limited rights.® If. however, partner agrees with an outsider to share 
the profits^of the partnership, the outsider does not become a 
nor acquires any right in the partnership, but the 

parties to it partners inter se and a sub-partnership in constituted between 
thcm.‘ Again, where a person pays a part of a partners contribution 
in a venture, he becomes a sub-adventurer with him but not a partner 
in the venture, and so becomes responsible to that person to the extent of 
his contribution.® 


In Sugar Syndicate v. I.T. Commr.^ it has been held : Strangers do 
not become partners by having a common partner. The Civilians have 
described the same proposition by stating **socius mel socius mens non est ; 
a partner of my partner is not my partner.’* The position is not different 
even where the profits of such partners in the partnership are divided 
between him and strangers as partners. For example, where several 
persons are partners and one of them agrees to share the profits derived 
by him with a stranger, the agreement does not make the stranger a 
partner in the original firm, but results in what is called a sub-partnership. 
It makes the parties to the agreement partners mter 5c but it in no way 
affgets the other members of the principal firm. Unless privity of contract 
be established between persons constituting a partnership and those 
who are partners of a partner in the partnership, they do not become 
partners It is equally clear that sharing profits or advancing money to a 
partner for purposes of his paying part of the capital 'would not render 
such partners members of the main firm. Sharing the profits of partners 
with their partners in the respective firms is no evidence of the intention 
by the other partners of the assessee firm to accept the partners of the 
other partners to be their partners. Nor the sharing of profits is evidence 
of the intention of the “cveral members of the other firms to accept each 
other as partners in the assessee firm. Sub-partners being distinct from 


1. Lindlcy on Partnership. 12ih Edn. p, 99, cited with approval by the Supreme Court 
in Murlidhar v. J. T. Commr., Calcutta, A.I.R., 1967 S.C 383., 386. The Supreme 
Court observed (p. 387) : Sub-partnerships have been reco^ised in India and 
registration accorded to them under the Indian Income-tax Act iSee Commissioner 
of Income-tax, Punjab v. Laxmi Trading Co., 1953—241.T.R. 173 (Punjab) J. 

2. See section y\,post. 

3. See section 29,^ 

4. In £x-par/e Barrow, (1815) 2 Rose 252. Lord Eldon said : «T take it to have been 
long since clearly established, that a man may become a partner with A, where A 

& B are partners and yet not be a member of that partnership whicJi c.xisted 
between A & B.” . . 

5- Bianco v. Demarco, 1932 P.C. 63. 

6. A.I.R.. \957.Ahdhra Pradesh 332, 
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partners, it follows that the existence of sub-partners would not affect the 
number of members of a firm for purposes of section 4 of the Companies 

Act, 


In Commissioner of J.T., U»P, v. Roopnarain Ramchandra,'^ the 
Allahabad High Court held, with reference to S. 26A of the Indian Income- 
tax Act, 1922 : The relation of partners exists only between those persons 
who have entered into the agreement and only they are the partners. If 
several persons are partners and one of them agrees to share the profits 
derived by him with a stranger, this agreement does not make the stranger 
a partner in the original firm and in no way affects the other members'’ 
of the principal firm and is no ground for not registering the firm. 

8. Firm name. 

The partnership firm may carry on Its business under any name it 
chooses ; this name may either be the name of one or more of its 
members, or a combined title embracing the names of all, or may be made 
up of a designation entirely different from the names of the members 
composing it. The name under which the business of a partnership is 
carried on is called the **firm name!’* 

As already stated, in law, a partnership has no distinct existence like 
that of a joint-stock company, i.e, an existence distinct and independent of 
the members composing it. It follows from this that the name under 
which a firm carries on business is in point of law a conventional natne 
applicable only to the persons wh6, on each particular occasion when the 
name is uSed, are members of the firm.^ 

**When a firm is spoken of by its name and style, evidence is 
admissible to show who in fact constituted the firm at the time in 
question ; and if persons trade or carry on business under a name or style, 
whatever may be done by them under that name, is as valid as if real 
names had b^n used^ This is seem everyday in the case of bills of 
exchange and promissory notes; and even in the case of more formal 
instruments, there is no doubt of their validity, although some of the 
executing parties may be described as A & Co.® Thus in Wray v. Wray* 
it was held that a conveyance of freeholds to **William Wray in fee 
simple*' paued the legal estate in fee tojhe persons who were at the date^pf 
the conveyance members of a firm trading under that name. So it has been 
held under the English law that partners may be registered as share-holders 
in the name of their firm, though they cannot insist upon being so 
registered and the signature.of ^ firm to the company’s memorandum dl 
association will not be accepted by the Registrar of Companies.**® 


1. ' (1966) 60I.T.R. 314 (All.). 

2. A firm it umally described in h^l proceedings as certain persons trading or 

carrying cm business under, and using the name, style, and fonr of, etc. its to the 
sufficiency of this descripUm under ^ojdish law,*tee Smit^ v. 9 Q.B. Jol 

3. SeeXindley, pp. 29,30. 

4. (1909)201.349. 

^ See.liadky, 9p. 29,30 and the authonuea there dtsa 
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The use of the word “company” does ^ftneTshinonl^^^^ 

is a registered company. Often a pannership consis 

‘•Company” M tine of X, Y and Z will trade under the tirm-name oi 
*^*™““**®' “X & Co” or a firm-name which does not contain the 

name of any one of the partners. Thus, in Maughan v. Sha^e barle 
c J said : “It is clear that individuals may carry on business under 

name and style which they may choose to adopt : 
reason why the defendants may not do so under the name of the City 
Investment and Advance Company. If parties pretend to be a cor¬ 
poration, and presume to usurp the rights and powers of a jorpo- 
rate body as against the Crowo^ they may render themselves liable to 
be proceeded against for so doing. But, as between parties, the City 
Investment and Advance Company are Sharpe and Baker, and conse¬ 
quently the conveyance in question is a conveyance-to those individuals. 

But as the name of a firm is only a conventional mode of designa¬ 
ting the persons composing it, any variation amongst 
Effeclof change these persons is productive of a new signification of a 
“ name. If, therefore, a legacy is left to a firm, the legacy 

is payable, unless otherwise expressed, to those who compose the firm at 
the date of the will^ ; and if a legacy is left to the representatives of an old 
firm, it will be payable to the executors of the last survivor of the partners 
constituting the firm alluded to, and not to its successors in business.’ 

It is thus clear that the firm's name is only the title under which the 

partners are supposed to trade and all that can be 
claimed for it is that by a continuous use of that name 
in the long course of trading a goodwill may be of 
value. Partners may trade under any name and style they choose to 
adopt but “one firm is not at liberly to mislead the public by using a name 
similar to the name of another firm or comprising a name or description 
of goods which has become distinctive of, and indicates goods produced 
by an other firm so as to pass off themselves for, or their goods as being the 
goods of that other firm.”^ The principle underlying this proposition is 
not that there is property in the v/ord, but that it is fraud on a person who 
has established a trade and carries it on under a given name, that some 
other person should assume the same name or the same name with a slight 

alteration, in such a way as to induce persons to deal with him in the 

belief that they are dealing with the person who has given a reputation 
■ to the name.’ In such cases it is not necessary to show that there was a 
fraudulent intent. Whereas it is true that no one has a monopoly in a 
name which is merely descriptWe of the business, if a person adopts the 
whole name under which a person is carrying on a similar business there 


SimUarity in 
firm names. 


1. 

2 . 

3. 

4. 

5. 
6 


approval by Warrington, J,, in Wray v. Wray (1905) 

^ »*• Bright Smith, 0914) 1 

Ou p. 943, In Mayberry y. Brooding, 7 Dc G.M. & G. 673 a legacy of a debt due 

to A was held to pa« A s interest in a debt due to him and his co-partners 
Uak V. M'Dowall, 3 N.R. 185 (M.R.) : 33 Bcav. 238. 

NortH VfteBtire etc. Co,, v, Manchester ^reivci^ Ca., (1899) A.C. 83 ^68 LJ. Ch. W. 
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is a strong inference that it was calculated to deceive,^ One firm is not 
at liberty to mislead the public by using a name similar to the name of 
another firm or comprising a name or description of goods which has 
become distinctive of. and indicates goods produced by another firm so 
as to pass off themselves for their goods as being the goods of that other 
firm.® “But a person cannot be restrained from carrying on a business 
in his own name or in one he has acquired by reputation,® whether alone 
or in partnership with others,* or in a firm name which truly indicates 
the persons of whom the firm is composed, merely on the ground that 
such name is so similar to the name of an established firm that mistake 
are almost certain to arise.® He must however, use his name honestly 
and not in such a manner as to deceive people into the belief that ms 
business is or is connected with the business of another, -or that his 
goods are the goods of another; if he misleads people in this manner he will 
be restrained from doing this, though the name be his own,» or that of the 
persons composing the firm.’ Where fraudulent intention is shown, it is 
no defence on the part of the defendant to say that the name he is ming in 
bCsinels is °he name he has adopted for all pur^^s. of chm« 

does not extend to choosing just that name, which enables one to appro¬ 
priate ?he reputation of another' man’s goods.* Even a .‘rue name, ^^omd 
or other, is not a commodity to be sold and trafficked in without regard to 

the use that may be made of it.* 

A mere change of name of a firm does not amount to a change in 

A mere cnange^ constitution of the firm. Though the expression 

Change of name name” has been defined in section 4 ot me Act, it 

of firms. jQgg not follow that firm name is an essential ingredient 

of the constitution of a firm. It is oossible for a firm to carry on business 
without assuming a firm name.** 

We wiU revert to this subject again under the headings ^‘change in 
partnership” and “registration of the firm name below. 

Soing of partners in name of firm-Code of CivU Procednre, 1908, O. 

30 H* 1* 

—1 of the Code of Civil Procedure, 1908, provides : (p 

two oPm^ri^rsons claiming 6r being liable as partners ^ 

bSsin«» in India may sue or be sued in the TC 

which such persons were parrners at the time ot ttie accruiog 

1. BrlllA yacuum Cleaner Co. v. Nen' Vacuum Cleaner Co. (1907) 2 Ch. 312 : 67 L.J. 

2 ^uidley. p. 32 citing Havana Cigar, Factories Ud.y. OddenioAim I Os. 

179 and otber authorities. 

3. Joys Ltd. y. Jac<^t, {\9yi) 1 Cb. 411. riQft 7 \ 2Ch 184 at 

4 . Fine Cotton Spinners, etc. Ltd. v, Harwood, Cash * Co. Lid., (1907) 

5 Turmnv. Turlon, 42 Ch. D. 12* ; Saunders v. Sun Life Assurance Co. ol Canada, 

(1894) 1 Ch. 537. 

6. Teofani A Co, Ltd., v. A. Teofanl, (1918) 2 Ch. 545. 

7. Croft V. Day, 7 Beav. 84 ; Lindley, pp. 32,33. 

8. PinetetCiev.MaisonLouisPinet,{m^)\^v^9. (1907) 2 Ch. 148: 

9 Fine Cotton Spinners' Association v. Harwood. Cask A Co. Ud., (1907) 

76 la. J. 670. 

10. Delight Stores v. i.T,0., (1971) I I.T.J. 173. 
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cause of action, and any party to a suit may in such case apply to the 
Court f^or a statement of the names and addresses of the persons who were, 
at the time of the accruing of the cause of action, partners in such firm, 
to be furnished and verified in such manner as the Court may direct. 

(2) Where persons sue or are sued as partners in the name of their 
firm under sub-rule (1), it shall in the case of any pleading or other 
document required by or under this Code to be signed, verified or certified 
by the plaintiff or the defendant, suffice if such pleading or other document 
is signed, verified or certified by any one of such persons. 

The provisions of this order do not apply to a joint Hindu family 
firm. S^ch a firm must sue and be sued in the name of its members.^ 
The Lahore High Court has, however, amended this rule and added an 
explanation by reason of which a joint Hindu family trading concern can 
sue in the name in which the business was being carried on.^ 

InFirmNarainDasv.AnandBihari^ iX was held: The expression 
Affirm’ is a compendious term which describes the association of several 
persons who are interested in a business. The general law knows nothing 
of the term as a body. But the judicature enables partners of a firm to 
sue or be sued in the name of their firm. 


In Balwantrao Ambaram v. Baldevdas Manilal & Co* also it has 
been held : A firm like a corporation or a company, is not a juristic 
^rson but is only compendious expression of the names of the indivi¬ 
duals who f^or the time being are its partners. A firm is entitled to 
file a suit either m own name or in the names of its partners. Under the 
pro^Sions of O. 30, R. 1, it is a partnership firm alone which is entitled 
to file a smt m the firm .name. A suit by a joint Hindu firm can either 

be brought in the name of the manager or in the individual names of the 
C9*p&rtn6rs« 


u \A V! fhellakula Jalayya v. Namana Venktaeswara Rao^ it has been 
held : It is settled law that a firm is not a legal entity but only consists 

the mdividual parsers for the time being. The essential chaLStic of 
a firm is that each partner is a representative of the other partners Each 
of the partners is an agent and a principal. He is an agent in so S 
he can bind the other partners by his acts within the scope of the oartner 
ship business and he is a principal to the extenf that u 

acts of other partner. The lia&w ofVe 

each partners personally. hrm Can be enforced against 

there is ia fact such a partaership. kSd 

1. Motilal v. Girdhari Lai. 1942 CaL l ^ . 

Ramprasad v. Shrinivas, 1925 Botn 527* 19^2 Bom. 304 ; 

10 ; Ramchandra v. I' ¥ & Co.. 1934 Cal! 

Cal. 563. ' Sakai v. Geilu A/o//, 1938. 

Madan Theatres y. Rantkishan Kapoor 1943 ti-y 'ru 

to P. & H. High Court and H.P. Wgh CoitT ‘ ^™«D'^ntnow*pjaics. 

A.I.R. 1958 Madh. Pra. 408. 
t957M.PC. 122. 

A.I.R. 195^ Ar.dlira W.R. 1026. 

A.1.R 1953 iiau. 122. 
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between all the members of the constituent Arms and under O. 31, R. 1 
any partner of sucl^hrm can sue in the name of the joint firm. Such a 
suit cannot be allowed to fail merely because there is a misdescription of 
the plaintiff. 


9. Registration of firm. 

Section U of the Companies Act, 1956, provides as follows ; 

“11. (1) No company, association ora partnership consisting of 
more than ten persons shall be formed for the purpose of carrying on the 
business of banking, unless it is registered as a company under this Act. or 
is formed in pursuance of some other Indian law. 

(2) No company, association or partnership consisting of more than 
twenty persons shall be formed for the purpose of carrying on any other 
business that has for its object the acquisition of gain by the cornpany, 
association or partnership, or by the individual members thereof, unless it 
is registered as a company under this Act, or is formed in pursuance of 
some other Indian law. 

This section shall not apply to a joint family as such carrying 
on a business ; and where a business is carried on by two or more joint 
families in computing the number of persons for ^le Purposes of sub¬ 
sections’(1) and (2), minor members of such families shall be excluded. 

(4) Every member of a company, association or 

on business in contravention of this section shall be personally liable for 

all liabilities incurred in such business. 

fS-l Anv oerson who is a member of a company, association or 
partne?shiJ“Lmed in 'Contravention of this section shall be punishable 
with fine which may extend to one thousand rupees. 

Provision has been made for registration of of\hi 

4 Ua Act but failure to register a jes not affect the legality or me 

partnership. The members of a Hindu joint family carrying on a ami y 
business require no registration under this Act. 

As already 

cann^Tb;^kid .hat 

more thwa iwenty ^hjeh have been acquired out of money 

bT’a group of persons who have formed themselves into 

an association not recognised by ^ "°y',hV"assoc?a'^l^^^^^^ claim 
SS‘"of*‘'tL““*’oT'suT an association, but he must ask for the 
actual partition of the existing properties and nothing more. 

partnership viola.ed section 4 of the 

Indian Companies Act, 1913, not Just^ed. 

2. Scc ArmstrongV. .Armstrong,SU.&.K. - ^ 1926 AH 591 : 48 All. 735 

3 Per Wash and Muketii V-- in Mewa Ram v. Ram GopaU 1926 AH. 

(Sulaiman J. dissenting). 

4. 1926 AH. 591 : 48 All.735. 
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//; Parasuroma Iyer v. R. V. SubburainacharU^ A became a partner in 

firm and in course of time the number of partners went 
Gcncraj rule , ^ 20 Without A’s knowledge. The partnership 

S.ance" O? then became converted into a joint stock company, 
agricnicnt for part- though one of the partners was not allotted any 
nership, share in the new company. He therefore brought a suit 

r j ihat there had been a dissolution of the partnership and for 

he feetvery of his capiml Ld share of profits. It was held that if A was 
IntitTcd to a share of the firm when the membership was below 20, he was 
not to lose that right because the members had increased beyond 20 with¬ 
out his knawledle. In U Sein Po v. U Phyu^ also it was held that if 
members of illegal association consisting of more than 20 persons bring a 
suit for declaring the respective shares of their association and directing, 
that they be repaid their shares after reconverting the buildings and other 
Droperiy of the association into which the subscription money is changed, 
into cash and after payment of debts and liabilities, their suit is maintain¬ 
able and they are entitled to the return of their subscription money after 
conversion of the property into money as prayed. 


hr Bhawani Lai Lacblii Ram v. Badri Li?/(A.I.R. 1964 M.P. 153) 
it was held • Where there is association of members more than twenty in 
number and the association is not registered and suit is brought for 
recovery'of money deposited with its chairman the association is not of 
partners and hence S. 69 of the Act was no bar to the suit. The associa¬ 
tion did not require registration under the Companies Act, 1956, S. 11 (2). 

See also notes on pages 13, 14 ante. 


10. Specific performance. 

^‘Iflwo persons have agreed to enter into partnership, and one of 
them refuses to abide by the agreement, the remedy for the other is an 
action for damages, and not, excepting in the cases to be presently noticed, 
for specific performance. To compel an unwilling person to become a 
partner with another would not be conducive to the welfare of the latter, 
any more than to compel a man to marry a woman he did not like would 
be for the benefit of the lady. Moreover, to decree specific performance 
of an agreement for the partnership at will would be nugatory, inasmuch 
as it might be dissolved the moment after the decree was made ; and to 
decree specific performance of an agreement for a partnership for a term of 
years would involve the Court in the superintendence of the partnership 
throughout the continuance of the term. As a rule, therefore. Court will 
not decree specific performance of an agreement for a partnership.*’^ Nor 
will specific performance be decreed of an agreement to become a partner 
and bring in a certain amount of capital, or in default to lend a sum of 
money to the plaintiff.”* A covenant by a deceased partner binding his. 
heir or representative to continue the partnership, cannot be specifically 
enforced against-tbe heir or representatives, and the effect of the death of 


1. 1938 Mad. 151 : 175 I.C. 290 : 1937 M.W.N. 1189. 

2. 1930 Rang. 21 : 7 Rang. 540 ; 120 I.C. 902 ; See Mewa Ran v. Ram Gopal supra. 
5. Lindley, p. 507 citing Scott v. Rayment, 7 Eq. 112 and other authorities. 

4. Lindley. p. 507 citing Sichel v. Mosentlial, 30 Beav. 371 
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the partner coupled with the refusal of his heir or representatives to conti¬ 
nue the partnership will be dissolution of the hrm.^ 

“However if the parties have agreed to execute some formal instru¬ 
ment which would have the effect of conferring rights 
Cases in jjhich ^hich do not exist so long as the agreement is not 

madT”* carried out, in such a case and for the purpose of putting 

the parties into the position agreed upon, the execution 
of that formal instrument may be decreed, although the partnership thereby 
formed might be immediately dissolved.**^ In England v. Curling,^ the 
plaintiff and two of the defendants agreed to become partners as ship agents, 
for seven, fourteen, or twenty-one years, and they signed with their initials 
an agreement to that effect. A draft deed was prepared to carry out the 
agreement • the deed, however, was never executed and it differed somewhat 
from the agreement. The parties carried on business as partners under 
the agreement for eleven years, and then they began to quarrel. The 
defendant Curling, who appears to have been m the wrong from the 
beginning, gave notice to dissolve in three months , he retired from the 
partneTship%nd entered into partnership with other ppons, carried on 
business with them on the premises and in the name of the old firni. The 

new firm opened the letters addressed to the old one, and gave notice oi 

its dissolution to its correspondents. The Pl^intiff then filed ^ ^ 
“specific proformance and an injunction, and he obtained , 

S one partner had under the articles 
to nominate and introduce his son into the firm for the whole or a y 
po“of his share. In exercise of this right he 
portion of his share. His son accepted the nora'"ation 
partners refused to recognise him as a partner. The ^ 
brought an action to enforce his son s rights. The C the nomhia- 

that Though neither the father nor h^ son was ® ^ o„“°ecept- 

tion enfor^d by a decree for specific f Eauhy a partner, 

ing the nomination had become in t**® c g. an injunction 

and entitled to such relief as the • P ^ order for execution 

to restrain the other partners from excluding h , partners, or giving 

of the deeds necessary for defining the interest F„,jon 

effect to them, or an order for an account, or for a dissolution. 

It has also been held under the English law ‘hat^the o e^ 

class of cases in which anything like SP^’ ® a^Lrson who has agreed 
ment for a partnership will ^ ' r come joint adventure, seeks 

with another to share the P^^'f come°o an end. Although 

to obtain that share after the adventure has come a decla- 

Ihe decree giving him the relief he ^ specifically performed, 

ration that the agreement relied upon ought to be spe 
this has not the effect of creating a partnership 

by the litigants, but merely serves as ^ [^sought and given.”* 

account, which is the substantial part of what is so g 

_.. 1019 Mild. 891 : (1939) 2 M.L.J. 2/9.1939 


1 . 

2 . 

3. 

4. 

5. 


.TV t 1Q10 M'lrf 891 ' 2 M.L.J. 2/9:1939 

Satvonarayanarnurtlii v. Gopalarty 1939 Mao. 

M:w.N.726. 

Lindlcy, p. 507 ciling Buxton v. Lister, 3 Atk. 385. case in 30 Beav. 376 ; 

8B*av. l29. See the observation, of Lord Romilly on this case m 

Lindley, p. 507. c,^„thliae's Arbitration, (1929) 1 

(1902) 2 Ch- 735. Compare Re Franklin and Swat g 

Ch. 238; Lindley, p. 508. 

Lindley, p. 508. 
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Thus, in Dak v. Hamilton,^ “three persons had agreed to purchase land ; 
lo build on it and improve it ; and thp to sell it for their common benefit. 
Land was accordingly obtained, built upon and improved, and subse¬ 
quently the right of one of the three persons to any share in the adventure 
was denied by the other two. He thereupon filed a bill for a Sale of the 
land, for an account of the joint speculation, and for a proper distribution 
of the money arising from the sale ; and the court held him entitled to 
this relief.” Similarly, in Webster v. Bray^^ “the plaintiff and the defen¬ 
dant had been jointly retained as solicitors to a company. They were not in 
partnership as solicitors generally, but the plaintiff insisted that they were 
partners as regards the business done for the company, and that the 
payments made by the company to each ought to be shared by both. The 
defendant insisted that there was no partnership, and that each was to be 
paid for the work done by himself and to retain for his own benefit all 
payments in respect of such work. The plaintiff having resigned, filed a 
bill for an account, and the court made a decree in his favour, declaring 
that the plaintiff and the defendant were jointly and equally interested in 
the profits and losses of the business transacted by them, or either of them, 
as solicitors to the company.” 

Miscellaneous cases 


(1) In Karsandas v. Karsonji^ there was a lease of cinema theatre with 
a condition against sub-letting. The lessee entered into partnership for 
carrying on cinema business. It was held that there was no breach of 
condition under the Bombay Rent, Hotel and Lodging House Rates 
(Control) Act, 1947, Ss. 15, 13 (c' entitling landlord to evict his tenant. 


(2) In Mohanlal Hiralal v. Comrnr. of Income-tax^ it was held under 

Ss. 14 (2) and 16 (1) (b) of Income-tax Act, 1922 : The share incoL from 

British India and out of British India are both liable to tax subject to 

certain exemptions. But the loss of profits or gains from business done out 

of British India has to be deducted from the profits and gains of a business 

m British India to arrive at the income taxable under the head “business”. 

It IS incorrect to say that the share income from a firm carrying on trade is 

not income from business. Share income or share loss from a firm is an 
income or loss m business. 


, • proposition that a partner cannot be an assessee with resoect to 

the income of the firm of which he is a partner, marbe correct wlm^ an 

of'afsesYmtn^The tnH f sessment. But when the .firm is not a unit 

ol assessment the individual assessee and not the firm, of which he is a 

partner, should be treated as a unit of assessment. 

not 

success?u7'pros"cution™of‘r bus!n”sV“I^^he'case'o/^ ‘T ‘'f" 

is"etrtIed'',o periodically, for'no 


PP- 508- 509. 

2. 82 R.R. 44 : 7 Hare 159 ; Lindley, p. 509. 

3. A.I.R, 1953 Sau. 113. 

4. A.I.R. 1953 Nag. 173. 
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members of the cbpatcenary. The members ar.e not partners in the 
business but parceners. Death of a member does not dissolve the business 
as in the case of the partnership. Birth of a member will give him an 
automatic right in the business which is a family asset. There is a clear 
contrast between joint family business and business belonging to a firm of 
partnership. It is therefore unreasonable to expect the existence of a 
separate capital for ajoint family business and if it does not exist or if it 
is not'divided, it cannot be said that there was no division of the business.^ 

(4) It is essential in order to constitute an offence under S. 409 of 
the Indian Penal Code that the person with whom amounts or property 
is entrusted must act in fiduciary capacity. If it was a partnership and 
one partner withheld monies of the other partner, -the remedy would be by 
the other partner to a suit for the recovery of the amounts and such a 
partner cannot be held as one acting in a fiduciary capacity. 

laBhimraj Bansidhars. l.T, Commr.^ it was held ; (i) A business 
as a going concern cannot be divided into parts m the same manner 
as a house or a block of land. The only method by which such a business 

can be divided is by dividing the book balances m “i® ^ 

whom the shares of business have been allotted. A partition may ^ 
brought about by mere specification of the shares in the accounts an 
making entries therein to show that business >s held in 
specified shares ; it is not necessary that there should be physical division 

of the business. 

(ii) It is also well-settled that for an agreement 

of a Hindu family no document is nt^essary. Sec ton 25-A 

tax Act also does not prohibit members f thS 

from entering into a partnership in respect of ^ ^ 
property which they have partitioned among themselves. 

(iii) On partition of joint Hindu family business. 

formed new partnership. Partnership was . cf^dtlors 

Registration is notice to all the parties concerned including creditors. 

. (6) Under the Partnership- -Act as well as the 

cart bo no recognition of a firm composed of an individual and firms. 

(7) In Ratilal Khushaldas Patel v. Commr. 

11.T.J. 371 (Guj.)], tbe assessee who was a '^®“^®; strangers, 

fainily and hem a share as an individual m a partnersn^ undivided 

transferred his share into the common hotchpot of “e Hino 
family from 1st April. 1956, and on ^th April 1956. a ^ ^ 

partnership was made between the assessee and ‘^® “ 

it was made clear that Ihc “SSMsee held hi^s ^are in th pa 

representing the Hindu undivided fainily as affirming that as from 

asiMsee also made a declarauon on 2nd July, 1956 affirming m 

1st April, 1956 the Hindu undivided family was the absolute own 

De,<was. Commr. of l.T. Madras. A.l.K.l9SiM:Ld. 315: (1952) 2 Mad- L J 

M5. 


1 . 

2 . 

2 . 

4 . 


Shrldhary. Shiv Narayan, I.L.R. (1952) Hyd. 753. 

A!I:R. 1955 Patna 172. ^ . t ..n^maravan 

IT Commr s.G.R. Mills, A.I.R. 1958 M.P. 292 i Dulichand Laxmlnarayan 
l.T. A.I.R. 1956 S.C. 354 foUowed. 
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share held by him in the partnership business. It was held that the share 
in the partnershtp standing in the name of the assessee acquired the 
character of joint family property from 1st April, 1956, and the income 
arising from the said share was the income of the Hindu undivided family 
and not the income of the assessee as an individual. 

(8) In Kanahiya Lai v. Labhu it was held : (i) According to 

Section 4 of the Indian Partnership Act, 1932, persons who have entered into 
partnership with one another are called individually partners and collec¬ 
tively ‘a firm*. It would, therefore, follow that when firm Gokal Chand 
Jagan Nath took the premises in dispute on rent from the appellants, 
Labhu Ram who was one of the partners of the firm became along with 
the other partners a tenant in the premises. Subletting essentially entails 
the induction of a third person into the premises. The allotment of the 
shop to one of the partners of the firm, which was the tenant of the 
premises, upon its dissolution cannot amount to subletting, (ii) Dissolu¬ 
tion of tenant-firm and allotment of the premises to one of its partners will 
not absolve liability of all the partners to landlord for rent. (With reference 
to Delhi Rent Control Act, 1958). 


(9) In Prem Sukh Das v. State of Punjab^^ it was held, with reference 
to the Punjab Professions, Trades, Callings and Employments Taxation Act, 
1956, Ss. 3 and 2(d) : Although a firm is not a person, it is the collective 
name for all the partners who individually are persons and are liable to be 
assessed as such under S. 3 of the said Punjab Act.' A partner can be 
regarded as carrying on trade or following a profession or calling, if he 
does so by entering into an agreement with other persons to share the 
profits of a business. Indeed, as is provided by S. 4 of the Partnership Act, 
It IS not necessary that the business should be carried on by all of them. 
Even one of the partners may carry on the business acting for all. The 
firm as such has no legal recognition. The law looks to the partners 
cornposmg jt, what is called the property of the firm is their property 
and what are called the debts and liabilities of the firm are 

7 ^**^ Ji/ ^oreover^ a member of an ordinary partner* 

ship fills a double character ■ he is both a principal and an agent. As a 

principal he is bound by what he does himself and by what his 
co-partn^ers do on behalf of the firm, provided they keep within the 

himself by what he does 
for the firm, provided he keeps within the limits of his authority The 

name under which the firm carries on any business in point of law^is only 

=‘PP'i<=^>’Ie to the persons who on each plrtiS 
occasion when the name is used are members of the firm. P^rncuiar 

(10) Id Sharma and Co. y. Commr of I T TIP s •* 

the law of partnership a firm has no legal existence apart from 
IS merely a compendious name to describe its parmers But 

1. A.I.R. 1971 Delhi 219. 

I.L.R. (1965) 1 Pury. 48 : 1964 Cur L J 543 
A.I.R. 1965 All.. 376. 

A.I.R. 1965 S.C. 1343, 1345, 1346, 1347. 
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4 . 



See. 5 ] 


MISCELLANEOUS CASES 


77 


determination oy the method of accounting at the end of the accounting 
year or any shorter period determined by law. If profits accrue to the 
assessee directly from the business the question whether they accrue de die 
in diem or at the close of the year of account has at best an academic 
significance, but when upon ascertainment of profits the right of a person 
to a share therein is determined, the question assumes practical importance, 
for it is only on the right to receive profits or income, profits accrue to 
that person. If there is no right, no profits will be deemed to have 

accrued.In the case of a partnership, where by a covenant binding 

between the partners the accounts are to be made at stated intervals, the 
right of a partner to demand his share of the profits does not arise until 
the contingency which by operation of law or under a covenant of the 
partnership deed gives rise to that right has arisen. 

(12) In I T,Commr, v. Mjs. Kedarmal Keshardeo} xhe partnership 
consisted of four partners, the fourth partner a widow of a deceased 
partner signing the partnership deed for herself and as natural guardian 
of her minor son. It was held that the minor son did not become a partner 
of the firm although the widow might owe some obligations regarding 
profits from the partnership to the minor. The court observed : The docu¬ 
ment which is relied on as creating the partnership 

persons who are parties to the document have clearly signified their apent 

Md entered into the agreement. It does not matter if 

while entering into the partnership, acts on behalf of some others, for 

example as karta of a joint undivided family, or as a guardian of some 

minors The fact that such a person discloses her individual position, 

would not make the others on whose behalf she enters 

automatically a partner in the absence of clear recitals m that behalf m the 

case it cannot be held that the rmnor was also 

admitted into the partnership, and hence cannot be deemed to be a partner 
under Section 2 (6-B) of the Income-tax Act, 1922. 

5. The relation of partnership arises from contract and 

not from status ; 

and, in particular, the members of a Hindu 
by •‘•h-. ^dJ^ided family carrying on a family business 

as such, or a Burmese Buddhist husband and wife carrying on 

business as such are not partners in such business. 

Synopsis 

—partnership between karta 
representing family and co-par¬ 
cener in respect of his separate 

property — validity. 

Powers and liabilities of manager 


1 . 


2 . 

3 . 

4 . 


5 . 

6 . 

t. 


Partnership not created by 

statfts, . . 

Hindu joint family business. 

Joint family businest. 

Difference between ancestral 
business and newJnislness. 

Hindu Joint family—partnership 
between family members and 
outsiders. 

Hindulaw—joint family property 


7 . 

8 . 
9 . 


of a Joint family business. 

Effect of Hindu undivided family 
not being a partnership. 

The relation of partnership arises 

from contractandru>t fromstatus. 
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' ^ 1. Partnership not created by status. 

This section emphasizes one of the elements in the definition, namely 
that partnership is the result of a voluntary agreement. There is no similar 
provision in the English Partnership Act, 1890, but in view of the vast 
extent of non contractual quasi-partnership relation in India of which the 
Hindu trading family is the outstanding example, it was deemed expedient 
to enact this section to prevent all possible doubt.^ 

The relation of partnership does not arise from status. Nor is it 
obtained by birth. It is the result of a voluntary agreement. It follows, 
that the members of a Hindu undivided family carrying on a family 
business, or a Burmese Buddhist husband and wife carrying on business 
as such are not partners iri such business. And this has been particularly 
specified in this section. The element of agreement, which is an essential 
ingredient of the definition of partnership, being absent there is no part¬ 
nership, But_ there is_j iothing to prevent the mem bers of a joint fami ly 
from entering into a partnership between themselves anrTwhen they do so 
enter tF(^ -afe" goy^ed by the" pdiT t^Tship Kahir v. 

Narayandas lOachmah Das Ltd.^ it was d^ervedr The fundamental 
ingredients to constitute a partnership are that there must be an agreement 
amongst the persons to share profits of the business and that the business 
is carried on by all or any of them acting for all. Mere sharing of profits 
or gross returns does not of itself make the persons partners unless there 
is a distinct agreement to that effect. The partnership arising out of the 
status of the parties as in a Hindu joint family is taken out of the provi¬ 
sions of the Act and only such partnerships which are based on agreement 
between the parties are hit by the provisions of S. 69 of the Act. The 
agreement contemplated need not be an express agreement in writing but 
an implied contract, which can be inferred, from the conduct of the parties 
in relation to the business and the circumstances transpiring in the case is 
sufficient. * 


The contract of partnership must thus be founded on a valuable 
PtindplM of consideration which may be in the shape of a contri- 
Contract Act will bution of money or property, or of work and skill or 

incurring of any liability by the 
contracting partiM.^ The contract must also fulfil the conditions of 
section 10 of the Indian Contract Act and must not offend against any law 
in force. Under seetjon 29 of that Act, an agreement to be valid must be 
certain or capable of being made certain. Therefore, where the date of 
he commencement of a partnership was not agreed upon, it was held that 
there was no partnership even though the parties performed several art ons 

in the expectation of creating a partnership.* On the same princirOe u 

would be_ Illogical to hold that a contract of partnership exists whS^tlm 

SS Witt? the contract cLd noTt'esfo- 


1 . 

3. 


4. 

5 , 


See Notes on Clauses. 

l955 0riasa24:I.L.R. (1954) Cut 313. 

Ex. 162 ; 

4 vjtit Om 73 * 


Wedgwood Coal ami Iron Co\ ( 1876 ^ 


Shardaprasad v. NomanbfuH 
26,27 ante, 

Sein V. Mauns Ba, .1936 


Nag. 68 t 1691.C. 95. 
: 1642.C.1100. 


See also nones on pages 
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A detailed discussion of the capacity of persons to enter into a 
partnership is not attempted here as it pertains rather to the law of 
contract in general than to the particular contract of partnership. It may. 
however, be noted that a minor though he may not be a partner, may he 
admitted to the benefits of partnership.^ 

If a deed of partnership contains clauses which are inconsistent with 
and contradict one another and the intention of the parties is under 
suspicion, the intention as to their real relation has to be ascertained by 
all the relevant facts taken together.^ 

2. Hindu joint family business. 

^ C This section specially lays down that the members of the Hindu 
undivided family carrying on a family business as such, are not partners 
in such business. There is a distinction between the incidence of joint 
ownership in a trading business created by the operation of Hindu law 
between members of an undivided Hindu family and of a partnership 
arising out of contract.® The relation of partnership cannot arise from 
status, as mutual agreement i s pne of the essential elements of partnership. 
The Hindu law regards ancestral business as a distinct heritable asset. So, 
a business conducted by a Hindu descends on his death to heirs like any 
other property. If he dies leaving behind male issue, the business becomes 
joint family business in their hands ; and the firm in the hands of the 
male issue becomes joint family firm. But joint ownership thus created 
arises by operation of law and is not the result of a contract between the 
parties, so that the relations inter se of the members constituting tl?e firm 
are regulated in accordance with the general principles of Hindu Law 
governing such transac^ns and not by the provisions of the Indian 
Partnership Act, 1932.^ (^The distinctions between a partnership and a 

) joint Hindu family firm are : 

(1) A joint Hindu family firm does not become dissolved by tfie 
death of one of the members* though an ordinary partnership, subject to 
contract between thepartners, is dissolved by the death of the partner. 

(2) The manager who may even be a junior member of the family is 
not accountable for past profits and losses to the other members.^ 

(3) Any partner of an ordinary firm may in the abiepce of special 
restriction bind by his act the other members of the partnership, ^t 
the case of thd trading family unless a special agreement exists it 
manager alone who has authoriry to incur debts and pledge the ere i 


1 . 

2 . 

4. 


3. 




kesection ^Opcst, and notes thereunde. 

ffail Abdul Sh^koor v. Rent Controller and Eviction Officer A.J.R. 1959 AU. AW. 

Set Samaibhai y. Someshwar, (lMq)5 Bom. 38 : Mohabir 

Ram, 1936 All. 855 : 166 I.C. 276 : BalJ Nath Prasad v Ram Copal Lachmi 
Saroyan, 1939 Cal. 92:1791.C. 6S7. 

Sakrabhat v. Maganlat, 26 Bom. 206 (P.B.) iJohar Mai v. Chet Ram. 39 Bom. 
715 : ^mola v. Mohan, 5 Cal. 792. 

Samaibhat v. Somediwar, (1880) 5 Bom. 38; Raghumul v. LachmOn Oas, (1915) 20 
C.W.N.708. 721. 

See Sectfim 42 (c) amr. 
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and property of the family for the ordinary purposes of family business. 
In this respect, the manager of trading family has wider powers than those 
of the manager of a non-trading family.- 

(4) This implied authority of the manager to contract debts on behalf 
of the family business, does not make the other coparceners personally 
liable on the debts so contracted, but makes them liable only to the extent 
of their family assets except when they can be treated as having ratified 
the transaction or as parties thereto by virtue of their conduct. But the 
manager will be personally liable, and not merely to the extent of his 
share in the family property. In the case, however, of ordinary partner¬ 
ship not only will the share of each partner be liable for payment of 
partnership debts but also the separate property of each partner, 

The distinction is clearly brought out by Page C.J , in Chidambaram, 

V. Muttayya,^ where His Lordship says : 


r.. .. . i. ., It seems to me that the application of the term 

oS'inarv'DLinersh^ ‘partnership* to the relations inter se of the members of 

ness involves a misuse of the term and a misconception of the characteris¬ 
tics of such a family. It sometimes happens—I speak with all respect— 
that Judges in support of a thesis or lo illustrate a proposition, loosely 
make use of a term with a technical meaning and of peculiar significance 

in circumstances in which, applied in its true sense, it is out of place and 

nihil ad rem, thus sacrificing accuracy to rhetoric. Indeed, it is not only 
in connection with a Hindu joint family that the term partnership has been 

^iopamg V. Maung Shwe Hpaw (5 Rang. 296) a Full Bench 
ofthjs Court erroneously held that in respect of the property of the 

wife Were partners. Since the passing 
of the Partnership Act in 1932 however there is no excuse for any one to 

Ha n'Jf/ ^ misconception, for by S. 5 (which the learned advo- 

JudBi-tX attention of the learned trial 

Judp) the Legislature provided ; ‘the relation of partnership arises from 

uS?ed LT the members of a Hindu 

Wife earr^yi^r'.!^; bu^sl^^^aT 

.iberty to enter into a 


1 . 

2 . 



ML1^36 Mad. 94: 162 I.C. 371 ; ' 

SaAat (1936) Lah. 390- ^“7“* NaiiotuI Bank \ Jagdi 

l960Punj. 192:61 *f*Ar C/kani A II 

^shmi Chand (isei) IB ?**'”***. 'JIV’®'' member* MRamiat 

Cal.22S.233 (P.C.) ' “P' ** - ■^‘“3'ow Charan v. Asyiosh. (1915) 

M Rang. 122; 1936 Rang. 160. 
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of his- own family* but in such circumstances ,the rights and obligations of 
the partners are determined by the Partnership Act and not by the personal 
law, by which the parties may be governed. Again, it is obvious that 
doctrine of estoppel by ‘holding out’ is as applicable to a Hindu as to any 
one else. But, in my opinion, with all due deference, there has never been 
any justification in law or commonsense for holding that the members of a 
Hindu joint family who carry on business as such, are partners governed 
by the Partnership Act. The only substantial resemblance between the two 
forms of association would seem to be that in each case the members carry 
on business together. In other material respects the two forms of 
9 '*sociation appear to me wholly dissimilar. 


“The interest of the partners in a firm is determined by contract; 
the interest of the members of a Hindu joint family in ancestral business 
is acquired by status. Ancestral business devolves upon the members of 
a Hindu joint family as part of their inheritance, and their rights and 
obligations in respect of it are not governed by any contract into which 
they have entered but by the personal law to which they are subject. A 
partnership is dissolved by death, hut the death ot a member does not 
dissolve a Hindu joint family, the resatt of such an event merely be.ng 

that an accession is made to the inheritance of t!m other members who 

survive. On insolvency a partner ceases to be a member of th^ firrn but 
the insolvency of a member does not prevent him conlinum^ to be a 
member of a^Hindu joint family : FQ]drchand.^o^hand v- 
hTmL (1883) 7 ' Bom. 438. Subject to S. 3^. f fe 

to-& does not apply to a minor pTaLppa 

ChTrv, 41 Mad. 824 ; Sanpas; Charon v. 

and to the contract of partnership no person " 31 ) ^but a 

into the firm without the consent of all the existing ‘ u ’jp^sg at 

member of a Hindu joint family a^.res an .ntj m 
birth and the othei^ members cannot deprive ^.^tners (a) every 

Partnership Act, subject to cont.-act between ‘"f'V- bUve 

partner has a right to take part ■ th^ conduct of the 

partner is bound to attend diligently to his matters connected with 

business ;{c) and difference arising as to ordina y matt^^^^^ 

business may be decided by a majority of par ^ n ^ but 
shall- have the Tight to express his opmion before ^ 

no change may be made in the nature of the to and 

of all thi partners ; and (d) every partner has a right to ha^e 

to inspect and copy any of the books of the lirm. 

“It would seem that none of the above alumily 

appertain to the members of a H.nf join famdy^^ 

business, and the members are not ^J^be orofits Subject to the 

or indeed until partition any separate share of P 

provisions of the Partnership Act howeve.' is not the nornuil 

purpose of the business of the firm. That uo\%evt. is nu 

I. Although a trade like other property is descendible under ;in 


Daipat Ram^ 27 Bom. 157. 
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position of the members of a Hindu joint family who own and carry on a 
family business. Further, under the Companies Act, 1913, (S, 4) only ten 
persons for banking or twenty for any other business can form a partner¬ 
ship. but the members of a Hindu joint family who own and carry on a 
business may be unlimited in number. Tliese are some, by no rneans^ all, 
of the cliaracteristics in which a partnership ditfers from a Hindu joint 
family which owns and carries on a busincs.” 


The position was very succinctly stated by the Supreme Court as 
follows, in Cofumr. of }.T. Madras v. Mjs. Bagyaiakshiui & Cod “A 
pannership is a creature of contract. Under Hindu law a joint family is 
one of status and right to partition is one of its incidents. The Income-tax 
law gives the Inconic-iax olUccr a power to assess the income of a person 
in the manner provided by the Act. Except wliere there is a specific 
provision of tlio Income-tax Act which derogates from any other statutory 
law or personal law, the provision will have lu be considered in the light 
of the reievant braneiics of law. A contract of partnership has no concern 
witli the obligation of the partners lo others in respect of their shares of 
profit in the partnership. It only regulates the rights and liabilities 
of the partners. A partner may be the karta of a joint Hindu family; he 
may be u trustee ; bu may enter into sub-partnership with others ; he may, 
under an agreement, express or implied, be the representative of a group 
of persons ; he may be a benamidsr for another. In all such cases he 
occupies a oual position. Qua the parinvrship he functions in his personal 
capacity ; (jiia the third parties, in his representative capwityr The third 


parties, v.-liom one of the partners represents, cannot enforce their rights 
against the other partners nor the other partners can do so against the 
said third parties. Their right is only to a share in the profits of tlieir 
parincr-repruscniative in accordance wiili law or in accordance with the 
terms of the agreement, as the case may be." 


3. Joint family business. 

nihcT banking is as much a trading business as any 

other and a j<.:nl Hindu family may as wcil engage in it as any individual 
oi l^dl^adua!s working m partnership.^ Mere agriculturah operations 
cannot b^ regarded as a trade They may become so, if run on modern 

i! connection wah a properly established, business. But 

to tcirn the ordinary agricultural operations of a village a trade is to stretch 
the iionnal meaning of that word beyond permissible limits.'’ 

Wc have seen that an ancestral trade like any other property is 

Ancestral business members of a Hindu undivided 

pnd nen btisine.ss. lamiiy. 1 he common type of a family business is an 

ancestral business which descends like other nrooertv 
upon members of an undivided Hmdu family. There is however 
V'urram for ibe assumption that a joint Hindu family firm caTcomT.mo 

existence only if the business 1ms descended from father to son T™ere is 

no provLMon of law which prohibits the members cf a Hindu coparcenary 

A T.R. 1965 S.C. 1708, 1709. 1710. 

Italics author's. 

tZnd' r ^ ^ L 278. 

1751.C ’^38 Nag. 65 : I L.R. (1938) Nag. 592: 


\. 
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Sec. 51 

to start family business out of joint funds at any time after the death of 
their father or other ancestor. Such a firm is a joint Hindu family firm 
within the meaning of this section and the provisions of the Act relating to 
registration of partnership are not applicable to it.^ Thus a business 
Started by the members of a joint Hindu family and carried on for the 
benefit of the family, in such circumstances that it can be regarded as an 
asset of the joint family is a joint family business.- 

In Puran Mai v. Central Bank o/Zni/m,® however, from the letter 
written by two brothers and addressed to the defendant, it was Pjam that 
the*'plaintiff firm was a contractual partnership within Ss. 4 and 5 of the 
Act and neither of the parties appeared a witness to support their case 
♦Vi® •i/'/'rtiint hftnVs were not produced and the evidt-ace given bj, other 
witnesses showed that the business carried on by the brothers was not a 
£• *1 u *«toce ufitViin ^5 It was held * The evidence was not sufficient 

evTde^ce' fu^nisLTW^^^^^^^ letter and the plaintitf firm was a 

partnership firm. 

nnraen of nroof * There is a presumption in favour of persons l^ipg 
a ioinffamlw bm there is no presumption in favour of their being a jmn 
femlw CslnelTand if a set of persons carry on business as a firm it is for 
them to show that the firm is a joint Hindu family firm. 

The term ‘person^to ojjhe^ Lirrmati^n 

against such member alone and not ,™!^a^t^ of the family 

family. The payment, not ha^ng been made ^ 

cannot extend the period of limitation ^ g payment [Ganpatrai v. 
family, other than the member who made tne pa>mc.u i 

MM 1.l!r. (1958) 8 Raj. 802]. ^ 

It is not necessary that a family ® it‘^°wa"'orig'inally 

commoditv With respect to whicn “ u 

Extension of started and unless the extension is so 
amity business. ap entirely 

regarded^s a continuation and expansion of the old business. 

Hondo joint family and partnership—Joint ^ unit entering into 

a parmer in a firm-Two brothers as a “““^Lres orirotheis-:- 

parmership with other-Non-specification of respMPvc sn ^ 

Effect.-lt is not correct to say that a Jomt Hmi^u « ^^^jpal relation- 

which can enter into a partnersnip. Partnersmp 

D.v/Snftn/v.G/t/nWnfi 1938 Lab. 563: 177 1-0.918^ ^ 

Ram Nath v. Ckiranji Lai, 57 All. y ’ \f,i c' 787 

666™ Palantappa v. OfficM of Madras i61.C. 787, 

A.l.R. 1953 Punj. 235 ; 1938 Lah. 563 disun^ished. 

Manga, Ram v M^e f T ; pama,i,ran Cheny v. Bansi 
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3. 

4. 
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ship which can be entered into only by some one who is 

into a contract and it is possible that the Karta or the members of 

the family, acting within their rights under the Hindu law 

enter into a partnership, and make the entire f fn nnh^t 

debts of the partnership and entitled to the benefits thereof, but m point 

of law it is only those who enter into the contract who can be deemed to 
be the partners, though they may be there in their representative capacity 
on behalf of the family. The other members of the joint family cannot, 
each of them, claim In his individual right that he has become a partner 
in the partnership and is entitled to exercise the right of a partner. t±c 
becomes a sort of sub-partner and can only act through the Karta who 
has jointed the partnership on his behalf.* 


Two brothers G and S constituting a joint Hindu family entered 
into partnership with four other persons. The share of the two brothers 
G and S as a coparcenary unit was specified in the partnership deed to 
be equal to that of each of the other partners but there was no specification 
of their shares iiitef sc. It was held, that G and iS* as a coparcenary unit 
could not as such be partners in the partnership. G and S could be 
partners in the firm in their individual capacity but in that case it was 
necessary that their shares should have been specified. In the absence of 
such specification the partnership was inoperative and illegal within the 
meaning of S. 4, Partnership Act. 


Joint family—Karta entering into partnership with karta of another 
joint family—Other members if become partners. 

Where the kartas of two joint families enter into partnership other 
members of the joint families do not ipso facto become partners. The 
partnership will in the absence of evidence showing that other members of 
the joint family did join the partnership, remain a partnership between the 
two kartas. The partnership is governed by the Partnership Act.- 


Hindu Law—Karta introducing stranger in family business—No 
partnership between stranger and other members constituted- 

The junior members of a non-trading family are not personally liable, 

but only such properties of the joint family put into the venture and in 

their hands, are liable for debts. The position of a trading family is 
however quite different. In a trading family, the creditor can pursue the 
entire joint family properties whether put into venture or not. The junio r 
mem bers ips o facto do not become members of the partnership and are not 
c lothed wiflTcertain rights and oyigatiops: Thl^^in a trading familyT^^ 
creditors can obtain a personal decree against the Karta of the family and 
can proceed against the entire joint family assets in the hands of the 
junior members thereof. A joint Hindu family through its Karta can 
introduce a stranger into their family business and in view of the frequently 
changing nature of the joint family, there can be no partnership between 
a coparcener and the entire joint family as one unit. The mere fact that 
strangers were introduced as partners into the ancestral family business 


1. Ram Kumar v. l.T. Commt., A.I.R. 1953 All. 150. 

2. MaUadeodas v. Gheiulal Parekh, I.L.R. (1956) 1 ChI. 297 . 
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does not alter the nature of the business or the liability of the members 
of the joint family, when the manager is conducting the business in a proper 
way. [Tulsitcun Sonsonerio v* Stnt. Aunt -Ba/, A.I.R. 1963 Orissa ll). 

4. Difference between ancestral business and new business. 

As already noticed, an ancestral business is a distinct heritable asset 
and descends like other property on the members of an undivided Hindu 
familv ‘ Where there is an existing business earned on by a Hindu lather, 
after his death that business in the hands of his sons wouM be an ancestral 
business in which the sons by operation of law acquire rights and liabilities. 

An ancestral business does not loose its character as such and b^orne 
a new business by a mere extension of the same by the manager. If the 
business for reason purely incidental to ordinary commercial practice 
should cease to function for a short period and then be revived in such 
circumstances as would justify the inference that there is continuity between 
?he ^d business and the revived business, there is no reason why the 

revived business should not be treated as an ancestral business carrying 

with it the incidental rights and liabilities of an ancestral trade. 

Atrain it is not necessary that a family business should be confined 
to the^Sod ty with respect to which it was originally started and unless 
Ihe exSon is so dissimilar that it constitutes an 

it will be reparded as a continuation and expansion of the olo business. 
Thus where a Hindu inherits from his father moneydendmg busmess and 

extends it his sons acquire an interest in it and in the property 

the funds of that business as members of a joint Hindu 

fa^v « Where the manager of a Hindu ancestral firm, after his father s 
de™h ■ staT^e^a Uad^Tu English piecegoods whereas till then the firm was 

s« also Benora, Bank y. Bari Narain. 1933 P.C. 182 : 34 Bom. L.R. 1079 : 54 All. 
564: 1391.C. 781 P.C. _ _ - ^ , ( 1939 ^ 

Kalandar ilowfftcr, v. 1939 Mad. 686 . 

I Mad. L.J. 751 : 1938 M.W.N. 622. , . ^ iai»T p ^7 

Hari StuMker v. Ram Sarup, 1938 Lah. 1 13 : 173 I.C. 9 . ■ ■ • 

Hari Shankier v. Ram Sarup^ 1938 Lah. 113 : 173 I.C. 927 . ' * ’ „ ‘ Krishna 

Bhagwan Singh v. Bihari AIl^lW P-C. : 58 I.A. 

Mufarji V. Ratian Chand, 934 PX ITe : I^l.C 61^ 53 Al . IVU 

173 ; Damodaran v. Banu ImI, 1«8 Mad. 

Sahu V. Hadibandhu^ 1934 Pat. 462.150 I.C. 855. 

6 Hari Shanker y. Ram Sarup, supra. 

7. Riungopal v. A. Raman, (1927) M. 1190 ; (1927) M.W.N. 879. 

8 . 1928 N ad. 566 : 51 Mad. 711: IH I.C. 297:55 M.LJ. 471. 
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enterprise or embarking, was not only ^asooable « o t 

exercise thereof or really, having regard to its natur. or extent a new 

speculative enterprise. Thus, if the family business should 

have consisted in the purchase and sale of one cominodUv, purchase ana 

sale of another commodity should not be held to be outside the scope o 
the family business. 


It is to be noted that coparcenary with all its incidents Ms a creation 

of Hindu law and if a business is not a heritable asset, 
C ontractual joint cannot be regarded as an ancestr; 1 business of the 
family partnership, family. A contractual partnership may be joint 

family properly but such partnership will not be governed by the provisions 
of Hindu law relating to coparcenary property. It is possible for an uncle 
and a nephew to possess joint family property by throwing all their 
property into a common fund but it is not possible for an uncle and a 
nephew to start a business jointly and to give to it character of an ancestral 
joint Hindu family business by their own acts. Such a business would 
merely be a contractual partnership and would be governed by the 
provisions of the Indian Partnership Act.^ 


Where a stranger is associated with the jiunt family from the very 
beginning in the trade and another slrangei is introduced into the partner¬ 
ship at a time when the family consists only of minors the firm cannot be 
said to be an ancestral firm or its off-shoot and the minors arc not liable 
for the debts of the firm unless they have been admitted to the benefits of 
the partnership.'^ 


New business. 


It should also be noted that the words used in the section arc ‘ family 

business'* and not “ancestral family business'*. It can 
therefore be concluded from this that the application of 
the section is not confined to ancestral family business and a non-ancestral 
family business will also fall within the ambit of this section. Whether a 
particular business, which is carried on by a joint Hindu family and which 
is not ancestral is a family business or not depends on the intention of 
parties and its decision rests on the facts and circumstances of each case ® 
Thus, if a son after attaining majority participates in the business newly 

started by his father, he must be taken to have accepted it as a family 
business/ ^ 


Itisawrong assumpiionthata joint Hindi, family firm can come 
into existence only if the business has descended from father to son There 

ft 
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Kanu'rya Lai v. Devi Dayal Brij Lai, 193(:- Lah. 514 ; 167 I.C 759 

MQn-;u La! v. Muni Lal^ !!933 All. 3! 1 ; 144 I.c 76 

Vasudeva Rai v. Sakaram, 1928 Mad. 412 * 108 I r 7 ni r t 

bhaga v. 1938 Nag. 114 ^ a '* Chandra- 

I.c. 505 ; Lakxhmiah v. OffieiJ^ssigner retain ^ ” 

Me,ha Ran, v. Rewa Chaml. 45 Cal. Lf, V Q " ’’O ; 128 I.C. 707 ; 

Prabh Dayal v. Basant Lai, 1938 Lah 622 • T i o fiQio\ t i. 

40P.L.K. 678. (1938) Lah. 655: I791.C. 397; 

Devi Sahai v. Gillu Mai, 1938 Uh. 563 ; 177 I.C. 918 : 40 P.L.R. 436. 
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^ New business does not necessarily mean new line of business ; it may 
be m the line of business as the ancestral one. The distinction is to he 
drawn between an ancestral trade and new trade started after the de'^th of 
the ancestor by the manager of the family, and not between the same line 
of business and a new line of business. But where the manager continues 
the old business under a new name it does not become a new business even 
if the manager subsequently enters into speculative transactions,^ 

Joint family business is a business carried on with joint family 

i»mr r>tmiiv benefit of the joint family.^ The special 

business ^ governing joint family business presuppose the 

existence of a joint family ; those rules have no appli¬ 
cation where there is no joint family at all. Thus where the uncle and 
nephews not members of a joint family, carry on a business, they will bo 
governed by the ordinary rules of partnership.^ So also, where although 
there is a joint family, some members of the family alone enter into a 
partnership to the exclusion of others, there is no joint family business.^ 

The question whether a man who happening to be a member of a 
joint family carried on his business whatever it was, personally for his 
own personal benefit without detriment to the joint family fund, or carried 
on such business as a member of the joint family for the benefit of the 
joint family, is a question of fact to be determined on the evidence.^ And 
unless it can be shown that the business grew from joint family properly or 
that the earnings were blended with joint family estate, they remain free 
and separate/ 

Where a father and sons constituting a joint Hindu family carry on 
Dusincss under a firm name, and after the death of the father the business is 
carried on under the same firm name, the presumption is, unless the 
contrary has been established, that the business has continued to be a joint 
family business.^ 

Where one of four brothers who formed a Joint Hindu family and 
carried on a family^ business, separated from the others, md by that 
transaction the latter also became divided from each other, and thereafter 
the business was carried on but the profits were carried to a separate 
account of the three remaining brothers in equal shares, it was held that 
after the separation of the brothers the business became an ordinary 
partnership.^ 

The mere circumstance that some of the coparceners in the family are 
carrying on a certain business docs not make the business a joint family 
business. But where the evidence makes it clear that the coparceners are 


1. Ratnkrishna Mitrarji v. Raiamhaiul, 1931 P.C. 136 ; 53 All. 190 : 5S I A. 173 : 13? 
I.C. 613. 

2. Sec Niauial Rai v. Din Dayal, 1927 P.C. 121. 

3. Nihat Devi v. A'/j/i«/v Chmul, 97 P.R*. 1910 : 8 I C. 999. 

4. SoklHUhtha v. Sokhtnulha, (1905) 2'6 Mad. 344. 

5. Mcfharaiii v. R< wa< hwtJ, 22 C.W.N. 377 (390) : 45 Cal. 666 P.C. 

6. Aimamaiui V. Sttbra/natiiaiit 1929 P.C. I. \ 

7. Lola Jiimaram v. Lala Frag Nuraln, J925 P.C. 11 : 27 Bom. L.R. 713 : 85 I.'C. 2 

(P.C,). 

t. Jaui V. BanwarKat, 1923 P.C. 136 : (1923) 4 U»b. 350 \ 74 I.C. 462. 
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undivided, thai i.ie joint family assets arc devoted to finance the business 
of ihe !.rni, and that ali the coparceners take more or less an active part 
in ilic management of ilie business, the conclusion tnat the business is a 

ji)ini fjmily business is justifiable.^ Such is the case where a business 
though stalled by one member is one in which all the members work 
Without salary and maintain themselves partly by m. .ms of funds provided 
by faniily property.- But where the family is not a trading family and the 
f.imily funds are not contributed towards the business which was carried on 
in the individual vHasaui of one of the members, the other members of the 
laiiiily cannot be held liable for the debts of the business.® 

Where a business is dealt with as part of the joint family property 

the profits thereof and the properties purchased with such profits are also 

joint family pioperty.’ But the mere fact of the son being joint with 

his laiiicr does not ipso facto give the former any right in his father’s 

business unless it be a joint family business. Nor doc.s the son make 

liiinscif liable as a partner by assisting his father in his difficulties in 

connection with the business. Further, the mere fact that a man carries 

on a business in the name of his son docs not esiabii.'.h that the son is a 

partner .ui ilie business. The firm being named after the son may be due 

to the father regarding the son's name as propitious fo' the purpose of the 

business. The use ol the name could not make the son a partner unless 

there was a consentient act on his part indicating iliat I'.e was a member of 
firm.® 


5. liiiulu joint family—Partnership between family members and 
outsiders. 

A Hindu undivided family may carry on a family business exclu¬ 
sively tor ns own benefit, or it may carry on a business with one or more 

I'equire that each member of 
suvh a family should luivc Ins name registered in a register of firms has all 

impracticable step. Every male child born 
wou d nave lo be registered and every death or partition that occurred 
would involve chances in the register. It has been recognized that 

^ be resented by the Hindu community and probably would 

from contract onlv th n As partnership arises only 

with outsiders’can be considered to ^ " "ifnVr" He‘‘ma7 or“!,^ 
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Dctarant v. Vishhutos, 1928 Sind 57. 

./<•/;, V. Kcu alram, 1926 Sind 216 ; 20 S.R. 295 : 97 I C 505 
Chokkaltiifiu/r. v. Pichappa, 1929M.W.N. 847. 

S^cRa,II,Mania v Bcgnm, 45 Cal. 733': 22 C.W.N. 649 P C 

Tulsula, V. Lyon Lord & Co., 1925 Sind. 225 : 18 S.L.R. 117 : 86 I.C. 934. 
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represent the whole family and only his interest or the whole joint famiW 

property may be liable for debts of the firm ; but these are questions of 
fact mainly, or, where they are mixed questions of fact and law the law is 
not that of partnership but is the Hindu law. IJf the partner member does 
represent the family and if his share of the profits of the firm goes into the 
family stocks, then the whole of the joint family property will be liable for 
the debts of the firm. But if the partner member is trading on his own 
responsibility and keeps the profits to himself then the creditors of the firm 
C£.nnot realise their claims against the firm from the joint family property, 
beyond the extent of the interest of the partner member, it will be seen 
that the principles of law involved are principles of the Hindu law. and that 
they are the same principles which are applied to all dealings by the 
manager or representative of the joint family.^ 

In Rajagopal Oil MillSy Shevepet v. Louis Draeyfxis Co. Lfd.- it was 
held : A joint family business is not a partnership and the two concepts 
are almost mutually exclusive. There can, however, be a valid partnership 
between'a joint family firm represented by the karta and other parlies. 

Although in a sense a joint Hindu family has been looked upon as 
■juristic person it is only in a very restricted sense that this notion can be 
applied to a joint Hindu family. Under the income-tax law a joint Hindu 
family is to be treated as a person but under Hindu law the joint Hindu 
family cannot be treated as a corporation for all purposes.^ 

Where a managing member of a joint family enters into a partner¬ 
ship with a stranger the other members of the family do not ipso facto 
become partners in the business so as to clothe thern v.’ith all the rights 
and obligations of a partner as defined by the Indian Contract Act. In 
such a case the family as a unit does not become a partner, but only 
such of its members, as in fact enter into a contractual relation with the 
stranger ; the partnership will be governed by the Act.* \n Mirza Mai ^- 
Rameshar^ it was held : An agreement express or implied is essential lor 
the creation of partnership under the Contract Act and so there can be no 
presumption in law that a member of a joint Hindu family entering into 
a partnership with certain persons who are strangers to ih^e 
doing so in a representative or vicarious capacity so as to ho.d that me 
other members of family become ipso facto liable as partners in that 
“partnership. If a liability is sought to be fastened upon the other 
members of the family it can only be done either by evidence of 
consensus or by evidence to prove an agency through which 
of partnership was brought into existence. From the mere jact 
certain persons are members of a joint family it does not necessarily to 
that they are partners in a firm, which only one of 
cxcetrt when it is* found to have been set up with the help of family 
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Report of the Special Committee, para. 14. 

A.I.R. 1960 Mad. 388. 

Khairati Rom v. Finn Dalak Rani Mehr Chand, A. J R. I9C0 Punj. 192 ; 61 P.L.R. 
881 <F.B.) (See also notes on pp. 32 to 34 ante). 

Pichappaw.Chokalingani,l9Z4F.C.l92:i53l.C. 802: 38 CW.N. 1185, citing 
Mayne’s Hindu Law, (Edn. 9), p. 3981 

A.I.R. 1929 All. 536 : 51 All. 827 : 118 I C. 145 x Item v. 1925 Smd 

300 : 86I.C. 950: Khoridar v. 

Harnam Dai v* Firm of Maya Dasp 192^ Sind 310 : 87 I,C.-905 , P V 

Ve Mtuu Rajp 1939 tah. 378* 
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wlielher the relation of partnership exists between two or more persons is 
:i question to be determined with reference to the relation between those 
actually carrying on tlie trading business. The right to control the pro¬ 
perty, the right to receive prohts, anj the liab.Iity to share in losses, are 
the elements of partnership.^ 


Hcncc in the absence of an agreement the stranger partner is not 
bound*(0 recognise any member of the family other than his partner as 
having any interest in the firm.- Thus a contract of partnership entered into 
by the manager of a Hindu joint family with strangers does not ipso facto 
make the other members of the faniily partners ; and not being oartners, 
the other members, whether divided or undivided, cannot institute any 
suit in respect of the partnership i.e.^ a suit for the dissolution of partner¬ 
ship.^ Bui this does not militate against the principle that as between 
the managing members and the other members of the family the former 
have a duty to render accounts to the latter, and that profits derived from 
the investment of joint family capital in business is just as much joint 
family property as the capital from which such profits are derived.^ In 
Nawancetdas v. Gordhandos'^ also it was held : Inferences of legal nature 
cannot be drawn from the probable intention of the parties. It is well- 
sciilcd that the relationship of parties arises from contract and not from 
status. The jural relationship, therefore, has got to be determined in the 
light of the contract of partnership. Where a person who is a member of 
a joint Hindu family enters into a partnership contract he is one of the 
persons constituting i.ho total number of partners. Behind his back there 
may be a joint Hindu family, or he may be acting in his personal capacity, 
but as partnership arises only from contract, in either case it is only the 
member who makes the contract of partnership with the strangers that 
can be considered to be a partner, and the relation between the outsiders 
and the member of the joint family who has joined them in business would 
be that of partners. Similarly, in Ldabati Rani Lalit Mohan'^ it Was 
held : When the managing member of a Joint Hindu family enters into a 
partnership business with a stranger, the other members of the family do 
not ipso facto become partners in the business and as such they are not 
clothed with the rights and obligations of a partner as defined by the 
Parinership Act. In such a case the family as a unit does not become a 
partner but onl> such of its members as in fact enter into a contractual 
relationship with stranger and the partnership is governed bv the Partner¬ 
ship Act and not by the Hindu law. Such a contract of partnership is 
dissolved on the death of one member of that partnership, and those 
persons who reconstitute by mutual agreement after the deatlv.or retirement 
of one of the partners will constitute the members of the partnership. 
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A joint Hindu family can carry on an ancestral family business with 
a stranger as a partner even when there are minor members in such family 
The manager of a trading family has power to earry on business an™ do 
everything necessary for its proper conduct. He can pledge the credit of 
the family, sell or mortgage its property and therefore he can in certain 
circumstances introduce a stranger partner into the business. The mere 
fact that strangers were introduced as partners into the business does not 
alter the nature of the business or the liability of the members of the joint 
family when the manager is conducting the business in a proper way.‘ As 
pointed out above, th-.re is, however, no presumption under Hindu law 
that a business carried on by a member of a joint family in partnership 
with a stranger is a joint family business. It is well-settled that the 
presumption of Hindu law, that where a nucleus is proved all properties 
standing in the name of its members, were acquired out of the family 
funds cannot be extended to cases of partnership with strangers. It, 
therefore, lies on the person who asserts to prove that the partnership is 
entered into on behalf of the family ^ 


It is thus clearly established that where the Karla of a joint family 
enters into a partnership with an outsider the other members of the family 
do not ipso facto become partners in the business so as to clothe them 
with all the rights and obligations of a partner as defined in the Act. 
In such a case the family as a unit docs not become a partner but only 
such of its members as in fact cnlcr into a contractual relation with 
the outsider.® It is no doubt true that as between the members of the 
undivided family and the coparcener who entered into a contract of part¬ 
nership for the benefit of the family they will be entitled to call.upon him 
to account for the profits earned by him from the partnership and to share 
in such profits but this will not place them in any position of direct 
contractual relationship with the other partners of the firm.' If the 
partner is trading on his own responsibility and keeps the profits to him¬ 
self then the creditors of the firm cannot realise their claim against the 
firm from the ioint family property beyond the extent of the interest of the 
partner.® 


A union of two joint families through their Kartas cannot in law be 

a partnership. Neither can one joint family be a 
inKmiiSi partnershipof itself nor can two joint families brought 

into relation with one another by an agreemei>t be a 
partnership ; but there can be a partnership between two persons whei^ 
each is a member of joint family and Karta.® In Kshetra Mohan v. 
Commr.^^ the Supreme Court held : A Hindu undivided family is no doubt 
included in the expression “person'* as defined in the Indian Income-tax 
Act as well as in the Excess Profits Tax Act but it is not a juristic person for 


1. Bhagwan Singh v. Bchart l.ul, 1937 Nug. 237 ; l.L.R. 1938 Nag. 221 : 172 I.C. 43. 

2. Beopar Sahayok Bank Ud. v. A/.v/. /C/» 7 A>. 1940 Lah. 90 : 42 P.L.R. 20. See also 
Mat Chaitd v. Jairamdas (1935) 37 U.L.R. 288. 

3. Ptchapa Chettiar v. Choknlingnm PiUai, 1934 P.C. 192 : 150 I.C. 802 P-C. 

4. Prtihi Pat Singh v. Hanx Rajy 1939 Lah. 378. 

5. Baideo Dai y. Manak Chand, il^)0\) 3 Bom. L.R. 144 ; Bhaswon Singhy.Behari 
Lat, 1937 Nag. 237. 

6. Vdai Chand v. Thansing KarOrn Cltand, 1935 Cal. 537 ; 62 Cal. 586 : 157 I.C. 937. 

7. (1934) S.e.R. 268 : 1953 S.C. 516. 



92 


[ Sec. 5 


THE INDIAN PARTNERUIIP ACT 


ali purposes. The affairs Kartas of two^Hindu undivided 

and managed by its Karta. When .. partnership is popularly 

families enter into a partnership m ag the eye of 

described as one between . Kartas and the other members 

the law it is a partnership between is however noth- 

iSSfliptritss 

i„dividiuil members and it is wholly >naPpropriate to describe suen a 
partnership as one between two Hindu undivided tamilies. 

Where the allegations were that the plaintiffs husband’s father was 
the sole proprietor of the business who had gifted a share :n business to 
his nephews!^ the defendants, and they were entitled to pro^s, it w^sjield 
that it was an ordinary partnership and was not a joint family business. 


In Commr ofl.T.U.P.v. Agarwal Brothers & 
clauses in the partnership deed of the assessee-firm provided for the heirs 
of a deceased partner to nominate one among themselves to represent 
them in il\e firm. In pursuance of this clause, when some partners died, 
[heir heirs nominated one among themselves to represent them in the firm. 
The Income-tax Officer refused registration of the firm on the ground that 
the partnership contravened section 4 of the Indian Companies Act, 1913 
which restricted the members of a partnership to twenty. The Tribunal, 
however, held that the firm was entitled to registration. On a reference 
to the High Court it was held : As by nominating one among themselves 
to represent them in the firm, its other heirs did not automatically 
become partners in the firm as such, and the nominated person was a 
partner in his individual capacity, the firm did not contravene section 4 of 
the Indian Companies Act and hence was entitled to registration. 


It was further held : Mere throwing of share of profit in the partner¬ 
ship business by partner into joint family funds will not alter the fact that 
he was partner of rhe firm in his individual capacity. 


In Ramakrishna Transports v, Commr. of the question before 

the Andhra Pradesh High Court was whether more than one coparceners 
representing a Hindu undivided family can enter into a valid partnership 
with strangers. Answering the question in the negative, the Court observed : 
The coparcencs of a Hindu undivided family are not partners within the 
meaning of that term in the Partnership Act. The relationship between 
coparceners in connection with joint family business is not based on 
contract but on status and is created by operation of law. That is why 
Section 5 of the Partnership Act excludes the members of a Hindu 
undivided family carrying a family business as such'from the description 
of the partners. Nor is the joint Hindu family a firm within the meaning 
of the Partnership Act though that terminology maybe used loosely in 
relation thereto. A joint Hindu family is a unit to which no outsider can be 
admitted by agreement : it is a status which can only be acquired by birth 
or adoption. As stated by Mayne on page 398 of his book “Mayne on 


1. Neiial Devi v. Kishore ClianJ, 97 P.R. 1910 : 8 I.C 

2. (1970) 751.T.R. 45! (All.). 

3. A.I.R. 1968 A.P. 34. 
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Hindu Law and Usage, 9th Edition” ‘where a managing member of a joint 
family enters into a partnership with a stranger, the other members of the 
family do not ipso facto become partners in the business so as to clothe 
them with all the rights and obligations of a partner as defined by the 
Indian Partnership Act. In such a case the family as a unit does not 
become a partner but only such of its members as in fact enter into a 
contractual relation with the stranger, the partnership will be governed by 
the Act.’^ In the management of that business, therefore,^ the other 
members of the family have no part to play. The only right that they 
have against the manager or the karta or the other members who entered 
into partnership representing the family is to call upon him or them to 
give an account of the business, that they have done with the joint family 
funds. The income and profit which the tnanaging member or members 
have earned from such partnership would belong to the joint family and 
othir coparceners would have a right to share such profits with these 
members of joint family as a joint family asset. 

It is also well settled that the members of 

their personal or individual capacity can P7am ^ 

f^ntpr into nartnetshio with a stranger or with the karta of the joint lamiiy 

As partners under ^he family members in the coparcenary 

partners they maybe distinct. With theta y Partnership Act and 

qua partnership, their relations are the Hindu law. When 

qua coparcenary their or ^manager who may be a 

the Hindu law on clear u to enter into a contract with 

single individual or seveia! presence of more than one 

!‘op\7cene^ in 1:^^" partrefship'when it is in representative capacity 

cannot render the partnership void or invalid. 

In ConmrsLLI^ ^^"'‘“T-”wh^n"thfnlna%g member of a 

l^^lt'iTdirenmr fn’m^a pt'.neT|f with a 

and some co-par- m^mb^rs of the^amily play no part, 

-eeners of a joint stranger, ^he other membwrs ^Yiq 

Hindu family. jhe only right tl^ey have is recount with 

coparcener partners, if any, to ^hv, joint family funds. The 

reference to any business that they might do w^^^ partner may earn 

income and profits which the ^ar a and th^ joint family ; the other 

from such partnership would no ®"^^are such profits as members 

coparceners would no doubt have a g managing member or 

ofW joint family and also a r ght to call upon^m ^ 

members who entered Phev 'anr?ot have any right directly m 

through such a ^ managing member or memoers of 

relation to the partnership m which the manag r g ^ 

This statement of law has been approved of by the 

Chettiar v. Chokalingam Comml. o/r.T .AA R- t%0 S.C. 910. 

Sxxpiemc CovTt in Cliarait Das Hw id confirmed by ihc 

(mS) 57 I.T.R. ?>3. ^ 

Supreme 
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• narfnpr^ albeit not on their own account but 

a joint family are individual p ‘ pr authority, there is no 

as joint family ihat^whereas it is open to the karta of a 

capacity to enter into a partnership with outsiders. 

6 Hindu Law-Joint family property-Partnorship-Partnership 
between karta representing family and coparcener in respect of his separate 
property—Validity. 

It is now firmly established that an individual coparcener, while 
remaining ioint, can possess, enjoy 

property which was his individual property, not acquired with the aid ^ 

or with any detriment to the joint family property. It follows from 
♦his that XG be able to utilise this property at his will, he must b. 
accorded the freedom to enter into contractual relations with others 
including his family, so long as it is represented in such transactions by a 
definite personality like its manager. In such a case he retains his share 
and interests in the property of the family, while he simultaneously ^joys 
the benefit of his separate property and fruits of its invesiments To be 
able to do this it is not necessary for him to separate himself from, his 

family. This must be dependent on other considerations, and the result 
of a separate act evincing a dear intention to break away from the family. 
In this view of the Hindu law it is clear that if a stranger can enter into 
partnership with reference to his own properly, with a joint family through 
its karta there is no sound reason to withhold such opportunity from a 
coparcener in respect of his separate and individual property.^ 


Though in its nature a joint Hindu family may be fleeting and 
transitory, it has been regarded as capable of entering through agency of 
its karta into dealings with others ; and the principle that a firm, not being 
recognised as a legal entity, cannot as such, enter into a partnership with 
another firm as such, cannot be applicable to a joint Hindu family in 
transaction where it acts through the agency of its karta. Therefore, it 
cannot be said that a joint Hindu family being, by its nature, frequently 
changing entity no partnership could be formed with it.^ 


7. Powers and liabilities of karta minager of a joint family business. 

It is well-settled that when the karta of a joint Hindu family enters 
into a paitnership with strangers, the members of the family do not ipso 
facto become partners in that firm. They have no right to take part in its 
management or to sue for its dissolution. The creditors of the firm would 
no doubt be entitled to proceed against the joint family assets including 
the shares of the nou-partner coparceners for realisation of their debts. 
But that is because under Hindu law the karta has the right when properly 


1. Lachtruin Da^ v. Commr. of lncom?‘tax, A.l.R. 1948 P.C. 8, reversing In re 
Lachman Das, A.l.R. 1945 Lah. 61. See also i.P. Munavalli Com'nr.ofl.T.j 
Mysore^ (1969) 74 I.T.R. 529—A partnership between a Hindu joint family of 
which the father was the karta, and his undivided son as a working partner, is 
valid. 

2 Firm Bhagat Ram Mohanfal v. Commissioner of Excess Profits Tax. Nagpur A.I.H. 
»«>S6S.C.374. 
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carrying on business to pledge the credit of the joint femilv . 1 , 
of Its assets, and not because the junior members 
business.! Where a karta or a Wnag“a oim ^ 
with strangers into a partnership in his representative Mpacitv*'thpfa'’'T 

as a unit cannot be deemed to have become a pa ^er Thfk * m 
as one person. He himself is liable to the extent of L copame Ly mo 
perty as well as his personal property, but the other members of the 
family are liable to the extent of their coparcenary share.' 


The manager of 0 , joint Hindu family is called its karta Butin a 
trading family the karta of the joint family is not always the manager 
of the business. Some junior members of the family, though not 
managers of the family, may yet be its accredited agents in the manage¬ 
ment of the family business. And although ordinarily the manager of 
a joint Hindu family alone is entitled to contract debts on behalf of the 
family so as to bind the other coparceners, it may be that a coparcener 
other than the manager of the family is authorised expressly or by 
implication-to contract debts on behalf of the firm. If he is allowed to 
act as manager of the firm he would then clearly have authority to do all 
acts necessary for the purpose of carrying on the family business including 
the contracting of debts on behalf of the firm in the absence of a clear 
indication to the contrary.^ 


The manager of a joint family business whether he be the manager 
of the joint family or not, can continue the trade on behalf of all the 
members of the family and all the members whether adults or minors 
are bound by the acts of managers which are necessarily incidental to 
and flowing out of the carrying out of such trade. Whether the business 
should be carried on or stopped it is for him to decide.® It was observed 

in Mam Lai v. Lakshmia and :* .. “An ancestral trade like other 

’■’•ndu property will descend upon the members of a H^ndu undivided 
lamily. In carrying on such trade, infant members of an undivided family 
will be bound by all act; of the manager or the adult members acting as 
manager which are necessarily incidental to and flowing out of the currying 

on of that trade.The power of a manager to carry on a family trade 

necessarily implies a power to pledge the property and credit of the family 
for the ordinary purposes of the trade. Third parties, in the ctdinar\ 
course of bona fide trade dealings, should not be held bound to investigate 
the status of the family represented by the manager whilst dealing with 
him on the credu of the family property. Were such a power not implied, 
properly in a family trade, which is recognised by Hindu aw to be a 
valuable inheritance, would practically become valueless to the members 
of an undivided family, wherever an infant was concerned, for no one 
would deal with a manager, if the minor were to be at liberty, on coming of 
age to challenge, as against third parties, the trade transactions which 
took place during his minority. The general benefit of the undivided 






Khairati Ram v. Firm Balak Ram Melir Chand, 


A I.R. 19C0 Pnni. : Cl P.L R. 


881 (F.B.). 

Lai Chand y. Chanayalal, 1939 Lzh. 24i ; Krishna v. Krishnasu nmi, 
Mad. 597. 

See Ram Lai V. Lakshmfehand, I B.H.C.A.P.C, 51 : Jtihnn.i/ ihrc v. 
(1875) I Cal. 470. 

IB.H.C.R. (Appx.) 51. 


(19021 r.l 

.‘ihn-i’i’o/'id, 





THE INDIAN PARTNERSHIP ACT 


[ Sec. 5 


96 

j «« Mindn law to be paramount to any individual 
family is considereu oy Hindu i inheritable property renders. 

interest, and the r^ognition of a ^ family th'it the protection which 

it necessary for the the interest o<- a minot should be so 

the Hindu law act of the family manager necessary 

far trenched p/eservation of that family property, 

[tut ‘tlKiTtring” met? is not to bf carried beyond the actual necessity of 

thecasc.”^ ^ 

• - * foinilv has succeeded to what is known as a 

'bHf ^ofiVtm^Sy^Jtt^ropetuts ifle&amt? bo^^ 

wdhin the powers of the managing members m a proper case to sell 

immovable as well as movable property of the family ® 

nf Hischarcinc such debts or enabling business to be earned on. Thus 
vhere the^-e ^is joint family buMiiess, the manager has authority to raise 
money not only t^or payment of debts but also for the purpose of caj^ii^ 
on life business. Where such a business has recently .. 

whether the manaaing member was justihed in putting more money into i 
r raising it, and If so, whether he should have raised money by mortgage 
iiLcad of bv sale are quc.stions for the manager to decide and it would be 
unreasonable to require a lender or a purchaser to go into questions of this 
kind as to which he would rarely be in a position to form a sound <^P‘t;'on. 
The same principle was recognised in Ramirishna Murarjt v. Ralanchana 
and it was held that the manager of a joint Hindu family carrying on busi¬ 
ness for the ioint family has authority \o borrow money it such borrowig is 
nccessarv for a legitimate and proper purpose of the family business, and 
to securi the same by mortgaging the joint family property if the charge so 
created is such as a prudent owner would make in order tcTbeneht the 
estate ' in such a case the creditor must establish that he . acted honestly 
and with due caution, and that he made reasonable enquiries which led 
him to believe that a sufficient and a real necessity for the borrowing of 
the money for the purposes of the family business did exist. But it is not 
necessary for him to see to the application of the money. 

It is to be observed that in the above cases the major and minor 

coparceners are all equally liable for all debts incurred 
by the manager for the purposes of the business. Their 
liability however is limited to the extent of their interest 
in the joint family properly. Persons carrying on a 
joint family business have no authority to pledge the 
credit of each member in his individual and separate capacity. “A joint 
ancestral family business under the Hindu law managed by the adult 
members of the family differs from an ordinary contractual partnership. 
In the case of the latter, each partner is a contracting party, all the 
partners holdirg-themselves out as trading on the credit of their combined 

1 Sec also Bimla v. Mohan, (1880) 5 Cal. 7^2 (805j ; Kishen Prashad v. Harnarayan 
Singh, 38 l .A. 458 ; (1911) 33 All. 272 : 9 I.C. 739. 

2. Niamai Rm v. Din Dayal, 1927 P.C. 121 : 54 l.A. 211 : 101 I.C. 373. 

3 1931 P.C. 130 : S3 l A 173 : 132 I.C. 613. See also Hanarndn Pershad's case (1856) 

6 K.I.A. yj'i X Rajkumar v. j\fohanla!, 1931 All. 253; Krishna Ay}ar & Co. v. 
Kri.shnaswiinii, 23 Mad. 597, 600 ; Lcl'Cband v. Ghanaya, 1930 Lah. 243. 
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and separate ftinds whereas in the case of a joint family ancestral 

there is no contract of partnership whatever between the memL^Tthe 

joint family. The family frequent y contains amonest its 
who acquired their interest in the business by birth * Sed h 
Mfely assumed that in most of the existing Hindu joint farndy “adi^ 
firms the parties now interested in them acquired their ihteTest bv With 
and not by contract. Admittedly minor members are liable to the extmt 
of their respective mterests in the joint family property for the acts of the 
managers of a joint family business. But we do not think that their 
liability extends further. If any of the members of a joint family happen 
to have a separate estate we know of no good reason why such separate 
estate aiould be held so liable.”^ No doubt where it is shown that the 
contract relied on, though purporting to have been entered into by the 
manager only, is in reality one to which the other coparceners are actual 
contracting parties, either because they had agreed before the contract was 
entered into to be personally bound thereby or because they, being in 
existence at the date of the contract and competent to enter into it, have 
subsequently duly ratified and adopted it, in that case unquestionably every 
such coparcener is absolutely responsible. Equally he would be respon¬ 
sible though he did not assent to the particular contract, if there had 
been such acquiescence on his part in the course of dealings, in which 
the particular contract was entered, as to warrant his being treated in the 
matter as a^ contracting party. When, however, such is not the case, but 
the contract is of a character such as under the law to entitle the manager 
to enter into independently of the consent of the other members of the 
family so as to bind them thereby, then it is clear that the scope of the 
manager's power is restricted to and does not extend beyond the family 
property. As regards the other property in the hands of a coparcener no 
other coparcener, whether he be the manager or not has any title whatso¬ 
ever. The legal individuality of a coparcener is not merged in the manager 
so far as the coparcener’s self-acquired or other separated property is 
concerned.* 

We thus arrive at the following conclusions :— 

Sannary. 


(0 In the case of the manager not only his share of the joint family 
property is liable for the debt incurred for purposes of the firm, but, he 
being a party to the contract, is personally liable on contracts entered into 
by him. And consequently the creditor can proceed against his separate 
property as well. 

(2) The other coparceners, adults or minors are only liable to the 
extent of their shares in the joint family property. They arc not liaWe 
personally for the debts or liabilities incurred by the manager, and the 
creditor cannot proceed against their separate property. 

The creditor can proceed against the separate property of an adult 
coparooier If he is also, expressly or Impliedly, a party to the contract or 
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if he has subsequently ratified and accepted the transaction out of which 

the obligation of the creditor arose.^ 

When a minor coparcener upon attaining majority entirely ^parates 

from the family and the family business and thereafter 
acquires separate property, such separate property 
cannot be made liable for the debts incurred by the family trading firm 
but the interest of the separating member in the family property will alone 
be liable. A minor inheriting an ancestral trade will be bound by all acts- 
of the guard'an necessarily incidental to or flowing out of the carrying on 
of the trade.= Where a minor is a coparcener in a joint family, his share m 
the joint family is liable for the debts contracted by the managing copar- 
cener for any family purpose incidental to B ui . wh ere a member of a 
joint family carrying on an ancestral family business upon attaining 
majority separates entirely from the family and the family business ami 
thereafter acquires separate property, such separ.ate property cannot be made 
liable for the debts incurred by the family trading firm but the interest of 
the separating member in the family property will alone be liable.'* To 
make him personally liable it should be shown that he ratified the 
transaction entered into by the family partnership.® . 

In the case of a joint Hindu family, the father or manager has no 
power to impose upon a minor member of the family the risk and liability 
of a nev/ business started by him. Such a business, if new, cannot be 
regarded as ancestral so as to render the minor member’s interest in the 
joint family property liable for debts contracted in the course of the new 
business.® But minor member of a family, though ordinarily not liable for 
the debts and obligations of a new business, may in case of such a business 
become liable if the transaction can be justified on the ground of legal 
necessity or benefit of the family.’ 


In ordinary partnership, the relations of partners to third parties 
Ordinary part- described in Chapter IV of the present Act, and a 
nership. ^ ^ ' partner has authority to bind the firm. Under Section 25 

a partner is jointly and severally liable for all acts of the 
firm. A partner is the agent of the firm for the purposes of the affairs of 


1. A coparcener who is not the manager may also bind the other coparceners under 
certain circumslances “as accredited agents in the management of the family 
business'*— Krishna Ayyar & Co. v. Krishnaswami, 23 Mad. 597, 600 ; Sheo 
Porsad v. Saheb Lol, 20 Cal. 453,461. Sec, however, Lot Chand v. GhanayOt 1930 
Lah. 2*13 which followed 23 Mad. 597, but it was held that the debt binds the 
other coparceners personally. 

2. Ram Partap v. Foolibai, 20 Bom. 767. 

3. Afc Laren Morison v. Verscholye, 6 C.W.N. 421. 

4. Bishambar v. Fatehlal, 29 All. 179 ; Bisnambar v. Sheo Narain, 29 All. 166. 

5. Bishambary. Sheo Narain, 29 AW. 166. See also Official Assignee of Madras V. 

ni Chand V. Hukumchand, 

71 1917 • 34 X«0« 7144 

6. SanyasFCharun v. Krishnandham, (1922) 49 Cal. 560 (P.C.) ; Benares Bank Ltd. 
V. Hari Narain, 1932 P.C. 182; (1932) 54 All. 564 (P.C.) : 1371.C. 781. 

7. ^am bfath v Charanji Lai, (1935) 57 All. 605 (F.B.) ; Amba Lai v. Behar Hosiery 

Mills (1937; 16 Pat. 5\5 \ Chbotcy La! \. Dalip Narain {\93Z) IT See 

z\^Q Nawraja v. Lakshmon, 1937 Mad. 195 ; Ganesh Prasbady. Sheo Govind, (1937) 
16 Pat. 7J9 ; Krisimaswpmi v. EamannneUtam^ 1935 Mad. 314. 
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the firm, but the manager of joint Hindu family is not an agent in the 
strict sense of the term.^ 

Liability to account t In ordinary partnerships, section 46 of the 
present Act defines the right of partners to have the business wound up 
after dissolution and section 48 describes the mode of settlement of 
accounts. But the liability of the manager of a joint Hindu family to 
render accounts to the other members is distinct from the liability of a 
trustee to the cestui que trust or from that of a member of partnership to 
the other members. It stands upon fiduciary relationship among the 
members which is liable to terminate any time at the will of any of the 
coparceners and is quite independent of any contract, tacit or express. 
The principle upon which the right to call for an account rests is not the 
existence of a direct agency or of a partnership ; it depends upon the right 
wUch the members of a joint Hindu family have to a share of the 
property ; and where there is a joint interest in the property, and one 
parly receives all the profits, he is bound to the other parties who have an 
interest in it for the profits of their respective shares making such 
d^uctions as he may have a right to make. 

As this and other allied topics really form the subject-matter of 
Hindu law, they cannot be dealt with in any details, in a treatise such as 
the present on the Partnership Act. 

8. Effect of Hindu undivided family not being a partnership. 

Undivided Hindu family not being a firm, that is, the mutual relation 
not being contractual, cannot sue as a firm under Order 30, Civil Procedure 
Code,® nor can it institute proceedings under section 99 of the Presidency 
Towns Insolvency Act.® On the other hand, a Hindu joint family carrying 
on trade need not be registered under section 58 and is not subject to the 
restrictions imposed by section 69.* 

The same business cannot be at the same time a Hindu joint family 
business and also a partnership business. Therefore when the plaintiff 
sues upon the footing that the defendants are partners in a partneiship 
business, he cannot be given a decree on the footing that the business is a 
Hindu joint family business in which the defendants are interested as 
members of the joint family.® 

Joint Hindu family—Junior member—Person liable to pay the debt— 
Payment by Junior member would .not extend limitation against others— 
Limitation Act, 1908, Ss. 20, 21. 

The term‘person liable to pay the debt’in S. 20 of the Limitation 
Act, 1908, is not limited to a person who is personally liable to pay the 

1. See Kandasaml v. Samaskanta, 35 Mad. 117:5 l.C. 922. 

2. Lalchamtv. M.C, Bold & Co., 61 Cal. 975 : 1934 Cal. 8!0 : 152 l.C. 991 : Amuiak- 
ehandy. Bdbulal, 1933 Bom. 304: 147 l.C. 1 Z 6 Ravipt asUady. Shrinivas.m^ 
Bom. 527 : 90 l.C. 685. 

3. Re QovUtdlal, 39 C.W.N. 275. 

4. Galnda Lal v, Ramezhwar, 1937 All. 651 : 171 l.C. 584. 

5. Rambitas v. Goplram, 1938 Rang. 205 ; 176 l.C. 469. See also Tuhiram Sanganeria 
V. Smt. Ami Bal, A.I.R. 1963 Orissa 11—Hindu trading family; Karta introducing 
tUtmyr in family business ; no partnership between stranger and other nicmt>cr$ 
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debt but it also includes a person who is not P“«pnany liable W 
debt but whose interest in the family property is liable. Hence by a 

junior member of part of a joint Hindu family debt would extend the period 
of limitation under S. 20, as against such member alone and not agaixut 
other members of the joint family. The payment not having bwn made 
by the‘karta'of the family cannot extend the period of Imitation as 
against the members of the family, other than the member who made the 
payment.^ 

9. The relation of partnership arises from contract and not from status. 

From what has been stated above it is abundantly clear that the term 
^ “partnership” does not extend to the relation between the 
undivided persons composing-tbe family of a member 

and succeeding to his rights.® When the sole proprietor 
of a firm dies, his heirs certainly inherit the stock-in-trade, the outstanding 
dues and even the goodwill but such heirs—do not ipso facto become 
partners of the firm.® They become merely heirs to the assets of the 
deceased. Before a “partnership” can come into existence there must be 
an express or implied agreement between the heirs that the old firm should 
be continued. This agreement might be inferred from the fact that the 
firm was allowed to carry on. business even after the death of the sole 
proprietor. But in the absence of any such evidence it would not be just 
to presume that the heirs of the deceased proprietor become partners of the 
new firm.** On same principle, though a Hindu infant becomes entitled to 
an interest in the joint family business by birth or inheritance he can only 
become a member of the trading partnership which carries on the business 
by a consentient act of himself and his partners.® 


Upon the conversion of a Hindu to the Christian faith, Hindu law 

Hindu converts to ®®^ses (o have any binding force on him and he may 
Christianity. either renounce the old law by which he was bound or 

may continue to be governed by the old law notwith¬ 
standing his conversion.® The Indian Succession Act only amends and defines 
the rule relating to testamentary and intestate succession and does 
not affect the other rights and incidents appertaining to a joint family.’ Con¬ 
sequently there can be joint family business amongst Hindu converts to 
Christianity of the type contemplated by Hindu law. It is a question of fact 
in each case whether a joint Hindu family after conversion to Christianity 
has elected to be governed by the rules of Hindu law relating to joint family. 
But from the mere fact that a number of Christian converts from Hinduism 
were living together in one house, were having a common mess and some 


1 . 

2 . 



4. 

5. 




Ganpatrai v. Motilal, I.L.R. (1958) 8 Raj. 802. 

Mst. Basanti v. Babu Lai, 1931 All. 225 : 1241.C. 19; Hardeo v. Cirdhar:\9^S Air 
280 : 1935 All. L.J. 2W : 153 I.C. 510—The members of a Hindu undividf^d- family 
carrying on a family business as such are not partners in such business *. Prem Das 

V. 1936Pat. 194 : 158I.C.25. ,i^rcmsjas 


See also Prem Das v. Ram Babu, 1936 Pat. 194 : 158 I.C. 25. 
Habib Bux v. Samuel Fiiz & Co., 1926 All. 161 : 89 I.C. 22. 


LuTchmanmv. SivaProkasa.26C^l. 349, 354 , Anant Ramv. Chamu Lai 25 All 
378, 384 ; Vadilal v. Shah Khushal, 27 Bom. 157. See a*so La//7 V Keshowii 
37 Bom. 340 ; Off. Assignee v. Palanippa, 41 Mad. 824. ^^eshowji, 

Abraham v. Abraham, 9 M.I.A. 195. 


^ancisGhosaly. Gobbi Ghosal,3\'Bom. 16', contn Tallis v. Soldartha, 10 Mad. 
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of them were trading and executing pronotes it could not be inferred that 
they were carrying on a joint family business. The fact that they have 
elected to abide by the old law has to be specifically pleaded and proved.^ 

The law does not recognise a so-called Mohammadan joint family 
^ . . as a legal entity, and any analogy drawn from the joint 

Mohammadans. jiindu family system for the determination of the rights 

of individuals supposed to belong to a so-called Mohammadan joint 
family is misleading * . Consequently, any business carried on by 
Mohammadans even if they be brothers would be a partnership business 
governed by the provisions of the statutory law.® On the death of a 
Mohammadan who is the sole proprietor of a business, his heirs inherit 
die business as tenants-in-common but do not automatically become 
partners. But if they continue to carry on the business and to share the 
profits the necessary inference is that they had entered into an implied 
if not express agreement to become partners of the new firm. The 
relationship of partners existing between the parties is confined to the 
stock-in-trade, outstandings and cash, etc., belonging to the firm and 
cannot be extended to immovable property acquired with the income of 
the firm. The relationship between the parties in regard to the immovable 
property is that of co-tenants.^ Where a Mohammadan widow continued 
the business of her deceased husband with the surviving partner on behalf 
of her minor sons, it was held that under Mohammadan Law the wk^w 
has no such power and the minors were not bound by the act. The 
minors were entitled to the assets of the firm at the time of their feather s 
death, as well as to the share of the profits made since father s death. 

Cutchi Memons do not stand in an analogous position,to Hindu 
^ ..t ' undivided families carrying on their family business. 

Catdii Meraons. governed by Hindu law only as regards succes¬ 

sion and inheritance and the principle of Hindu law cannot be applied to 
their property. Therefore a Cutchi Memon family carrying on pushiness 
is not included in the latter part of section 5. Consequemly a suit by an 
unregistered partnership composed of the members of the Cutchi Memon 
family is not maintainable in view of section 69 of the Act.® 

In Mohd. Abdul nahim v. Mohd. Abdul Hakim,’’ a Mohammadan 

cloth-dealer died leaving two major sons, a widow and 
MohiuBmadaiii In minor sons and daughters. The major sons on the 

tte Mad^ PresI- continued the cloth trade as a 

family trade for the benefit of family and made 
profit thereby. The widow and the minor sons filed a suit for account 


Muhammad Aliyar V. Gmaiu Animat, 1934 Mad. 327 : 150 I.C. 
Tj^anamlHussatny. Ahmad AU,\9yi Oudh 438 : f 

dadary, Chidambaram CheiUar, 32 Mad. 276-Unclcr M“h®minadan law, as 
imderthe Bagluh lew, a partnership is at an end on ihc death ot a partner. 

SahemaBibiy, Hafez, 1927 Cal. 836 : 54 Cal. 687 ; Shukrufa v. Zohra Bibi, 1932 
All. 512:63 All. 916. 

Tafammul Amsm/a v. Ahmad Ait, supra. 

A, Xhorasany v. C. Acha, 1928 Rang. 160 : 6 Rang. 198. 

Soomar Salt Sons V. Cherlan, 1937 Mad. 666 : 1937 M.W.N. 412. 

A.UU 1931 hUd. 5S3. 
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of the profits and division of the same, against the major sons. The 
eldest son defended the suit. It was held : (1) The 
conduct after the father’s death put himself in a fiduciary *° 

the widow and minors and it did not matter whether his position was 
called that of trustee de son tort or executor de son tort. {Z) me eiaesi 
son held the assets not as co owner but because of his fiduciary relation¬ 
ship. Sections 23 (f) and 88, Trusts Act, applied to the case and eldest 
major son was bound to hold for the other members of the family any 
advantages he had gained by availing himself of his fiduciary character 

and by utilising the share of the other members in the father’s assets for 
his own pecuniary advantage. (3) There is nothing in law to prevent a 
joint family business for the benefit of all the members being carried on 
by any one of whatever race he may be. It is not an uncommon thing in the 
Madras Presidency where members of a Mohammadan community live 
surrounded by Hindus that they absorb and adopt Hindu social ideas and 
tend to look on their own s ocial customs from a Hindu point of view. It 
is very common in the Madras Presidency for descendants of Mohamma- 
dans to live and trade together and the property of the ancestor is then 
held by the several members of the family in the shares to which they are 
entitled under the Mohammadan law. (4) Where the descendants of a 
deceased Mohammadan live and trade together and the property is held 
by the several members according to their shares under Mohammadan law, 
the Court in a suit for profits by the other members of the family will not 
obviously apply Hindu law, but that is not the proper way to decide cases 
of such kind though it may be the way of least resistance. Such cases are 
not problems of law nor does their decision depend upon the ideas of law 
which the parties have put in their pleadings but arc concerned with 
questions of fact and have to be decided on the facts. (5) There is 
nothing contrary to law in Mohammadan adult members of a family 
carrying on family trade for the benefit of all the members of the family 
including the minors and females, and the courts will therefore uphold it 
and such legal consequences as in law follow from it, although the Court 
will not import into it all the legal consequences which would follow 
from such a family trade when it is conducted by a Hindu joint family or 
all the legal consequences of a lawful partnership. 


This \^s followed in Ghuloin Hussain v. Motibai Kachra^ in which it 
was held . There is nothing contrary to law in Mohammadan adult 
members of a family of Khojas carrying on a family trade for the 

fhP family including the minors and 

the females and the Court will therefore uphold it, and such legal conse- 

quenccs as in law follow from it, although the Court will not import into 
tall the legal consequences which would follow from such a family 
trade when it is conducted by a Hindu joint family or all the legal conse- 
quences of a lawful partnership. In cases of this nature, therefore, the 
test is whether the business was carried on for the benefit of the family or 

bet^'^nThe partie^"''''^'*’be implied from the course of deaUngs 


> Digest. 1953. 
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Itt Abdul Badsha v. Century Wood Industries^ a property which 
belonged to two Mohammadan brothers was sold for Rs. 5000. This 
sum was invented for running a business with the idea of realising prohts 
to be shared by both. They were co-owners of the property soM and in 
the amount realised. It was held : When the amount which belonged 

to both of them was invested in a business ^ thlm^^^fSd 

and sharing the profits and when they agreed that both of them should 

carry on the business and that each of them should carry it on bthalf of 

the^ther as is clear by the evidence of the two brothers, their association 

or concern is one of partnership. 

Firm Hail Isa v. Saru Bai^ was relied upon in the above ^se. In that 

case plaintiff 2 was the father of the first plamtift and of one Haji Isa who 

was ^hen dead. The plaint recited that they formed a joint family and 

^at thounh Mohammadans, the Hindu law relating to joint families 
that thouon recited that the family owned a grocery 

Zp «nea H j| i|. 

concern and being unregistered were debarred from suing because of S 69 
plrinpr^hin Act Holding that it was a case of partnership by agreement 
not hv familv status the Court observed ; An agreement of partnership 
be e^p es U arise out of aruutual understand,ng evidenced 

^t"„^Lt’’/nt£u..^of conduct, a^nd indeed by^.he ^XeL^Toci,^I 

all who own the concern. 

Ht f Btn^erBid'^^dsr.t^srandfnd'^^^^^^ 

Burmese Buddhist business were partners and were So^erne y 
husband and wife. statutory provisions relating to contracts. 

ei-ts'u .t:?; ihi’- 

jointly. -( ^ 

6. In determining whether a group ot 
persons is or is not a firm or ^vh^ther a person 
of partnership. jg qj. jg not* a partner m a firm, regard shall 

1, 1954 Mysore 33 ; MahJ. Abdul Rabin, v. Mohd. Abd.d Haknn. 1931 Mad. 553 

distinguished. • * 

2, 1938 Nag. 32*. Ywei v Ka Thai Bliit, \929 

«“'■ 

^Irm, 1926 Rang. 172. 
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had to the real relation between the parties as , shown by 
all relevant facts taken together. 

Explanation /.—The sharing of profits or of gross retxoms 
arising from property by persons holding a joint or common 
interest in that property does not of itself make such persons 
partners. 

Explanation II .—The receipt by a person of a share of the 
profits of a business, or of a payment contingent upon the 
earning of profits or varying with the profits earned by a 
business does not of itself make him a partner with the persons 
carrying on the business, 

* 

and, in particular, the receipt of such share or payment 

(a) by a lender of nrioney to persons engaged or about to 
engage in any business, 

(^) by a servant or agent as remuneration, 

(c) by a widow or child of a deceased partner, as annuity, 
or 

{d) by a previous owner or part owner of the business as 
consideration for the sale of the goodwill or share thereof, 

does not of itself make the receiver a partner with the persons 
carrying on the business. 

Synopsis 


1. Analogous law. to partner. 

2. Meaning and scope of section 6. 7. Dormant partners, 

3. Test of partnership. 8. Clause (S) : Servant or agent 

4. Explanation I : Effect of sharing paid by share of 

profits or gross returns by profits. 

persons having joint or common 9. Clause (c) : Annuity to widow or 
interest in property. child of a pectased 

5. Explanation II : Sharing profits partner, 

of business. 10. Clause {d) i Goodwill. 

6. Clause (a) : Lender as opposed 

X, Analogous law. 

« 

This section corresponds to section 2 of the (English) Partnership 
Act, 1890, which runs as follows 

“2. • In determining whether/a partnership does or does not exist, 
regard shall be had to the following rules :— 

(1) Joint tenancy, tenancy in common, joint property, common 
property or part ownership does , of itself create a partnership as to 
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anything so held or owned, whether the tenants or owners do or do not 
share any profits made by ^e use thereof. 

(2) The shdring of gross returns does not of itself create a partner¬ 
ship, whether the persons sharing such returns have or have not a joint or 
common right or interest in any property from which or from the use of 

which returns are derived. 

% 

I 

(3) The receipt by a person of a share of the profits of a business is 
prima facie evidence that he is a partner in the business but the receipt of 
such a share or of a payment contingent on or varying with the profits of a 
business, does not of itself make him a partner in the business ; and in 
particular— 

(a) The receipt by a person of a debt or other liquidated amount by 
instalments or otherwise out of the accruing profits of a business does not 
of itself make him a partner in the business or liable as such : 


(b) A contract for the remuneration of a servant or agent of a person 
engaged in a business by a share of the profits of the business does not of 
itself make the servant or agent a partner in the business or liable as such : 


(c) A person being the widow or child of a deceased partner and 
receiving by way of annuity a portion of the profits made in the business 
in which the deceased person was a partner, is not by reason only of such 

, receipt a partner in the business or liable as such ; 

(d) The advance of money by way of loan to a person engaged or 
about to engage in any business on a contract with that person that the 
lender shall receive a rate of interest varying with the profits, or shall 
receive a share of the profits arising from carrying on the business, does 
not of itself make the lender a partner with the person or persons carry¬ 
ing on the business or liable as such : provided that the contract is m 
writing, and signed by or on behalf of all the parties thereto : 


(c) A person receiving byway of annuity or o^fie^ise a portion 
of the profits of a business in consideration of the sale by him ot ine 
goodwill of the business is not by reason only of such receipt a partner in 

the business or liable as such.** 

Sections 240 to 244 of the Indian Contract Act, 1872 (since repealed) 
read as follows : 


“240. • A loan to a person engaged or about to engage in any trade 
or undertaking, upon a contract with P®”on that the lendM sna 

receive interest at a rate varying with the profits or that he shall ^wive a 
share of the profits, does not, of itself, constitute rtre lender a partner, or 

render him responsible as such. 


241. Intheabsepce of any contract to the contrary, property 
bv a retiring partner, or the representative of a decked 
used in the business is to be considered a loan within the ineaniDg 

last preceding section. 
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242. No contract for the remuneration of a servant or agent of 
any person, engaged in any trade or undertaking by a share of the 
profits of such trade or undertaking shall, of itself, render such servant or 
agent responsible as a partner therein, nor give him the rights of a partner, 

243. No person, being a widow or child of a deceased partner of a 
trader, and receiving, by way of annuity, a portion of the profits made by 
such trader in bis business, shall by reason only of such receipt be deemed 
to be a partner of such trader, or be subject to any liabilities incurred 
by him. 

244 . No person receiving, by way of annuity or otherwise, a portion 
of the profits of any business, in consideration of sale by him of the good¬ 
will of such business, shall, by reason only of such receipt, be deemed to 
be a partner of the person carrying on such business, or be subject to his 
liabilities.** 



2. Meaning and scope of section 6. 


lection 6 is a comprehensive statement of the rule contained in Cox 

English Law the leading English case on the nature of 

® ' a partnership, and which has been followed in innumer¬ 

able decisions. Under the English law, the main rule to be observed in 
determining the existence of a partnership, a rule which has been recognised 
ever since the case of Cox v. Hickman- is that in determining whether a per¬ 
son is or is not a part ner in a firm the Cou rt must have regard to the^ real 
relationrbetween the__parnes, and .that wiie thec _the re.latinnghip~~Hr 
BartnershiP—does ox. does^not exists must depend gn the r eal infe.ntion 
^d con tract .oi the_j3art ies. as appearing frojn^he whr>if> farfe nf_ 
lh^case_and _D_oL.mei:^ -j^.thgijLLej^ressed_ intentj onj A/ Although this 
principle is not expressed in the English PartnersElp" AcTf 1890, that gives 
in swtion 2 a series of rules ha';ing the general tendency of the rule in Cox 
V. Hickman. What Cox v. Hickman did was to deny the erroneous but 
then common opinion that sharing the profits of a business was not only 
evidence but conclusi ve evidence of partne rship. Thus the courts were 
left free to arrive at ule real intention of the parties by considering all 
relevant documents and facts, as they are bound to ‘do in all cases where 
there is no special rule of evidence or law compelling them to exclude 
matters which in themselves are relevant. As observed by their Lordships 
of the Privy Council m Mollwo, March & Co. v. The Court of Wards ^ ‘it 
appears to be now established that although a right to participate ik the 
profits of trade is a strong test of partnership and that there may be cases 
where from such perception alone, it may, as a presumption, not of 

(1860) 8 H.L.C. 268. 

4 P-C. 419. 435 : A Ca. 

V. Unic ffsSS Ch. D. 460 ; 

(1895)L.J.Q.B. 801 ; /„ 

51 Mad. 308, 314 : Raghunandan v. Horntasjee A I R 1927 Rom^'ift^* a2^/ 
Verschoyle, 6 C.W.N. 429. 438 ; Porter T lnceU^C W^ McLaren V. 

V. Official Assignee of Calcutta AIR 1924 Tai 7 o^ ' ^nghumall 

Eq. 331 ; Megeyand (imi 7 Ch’ D Ml''’ “ 

3. (1860) 8 H.L.C. 268. • • . 

4. (1872) L.R. 4 P.C. 419,435. 


1 
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lawbutoffact.be inferred, yet that whether that jelation 
notexs^ must depend 0" mfpntir^r t_and cnnrlnct 

SirMontague Smith said in that case ; “If cases should occur whWe any 
partnership, under the guise of such an arrangement (i.e. a loan), are really 
trading as Principals, and putting forward, as ostensible Traders, others 
who are really their Agents, they must not hope by such devices to escape 
liability ; for the law, in cases of this kind, will look at the body and 
substance of the arrangements and fasten responsibility on the parties 
according to their true and real character.*’^ 


The English decisions are remarkable in the insistence they show on 
the real relation between the parties in a disputed partnership and not 
merely on the expressed intention of the parties. A and B may in a 
written agreement have stated expressly that they are not partners yet 
Courts have held them to be partners ; or they may have stated they are 
partners and the Courts have held them not to be partners. The course 
taken by the Judges has been to examine all the incidents of the relation 
between the parties, as shown in the written agreements, verbal agreements 
or mere conduct, to lay special stress on no particular fact and no parti¬ 
cular legal element in partnership, but to take all the facts impartially into 
account and from them to deduce the real relation between the parties.^ 


Indian Law. 


^ UThis section gives the main rule to be followed by Courts in deter¬ 
mining the existence or non-existence of a partnership 
in a particular case. The paramount rule is that regard 
must be had to the real iniention of the parties as shown by (tH ilic relevant 
facts taken together. In this respect, the Indian Act is an improvement on 
the English Act, inasmuch as it [ays down a positive statutory rule em ¬ 
bodying the prin ciples enunciated in leading E nglish decisions, in the 
following words : “In determining whether a group of persons is or is not 
a firm, or whether a person is or is not a partner in a firm, regard shall be 
had to the real relation between the parties as shown by all relevant facts 
taked together.” 




Explanations I and II to the present section state in a negative form 
propositions Df law for the guidance of the Courts, which may fairly be 
treated as "rules subsidiary to and explanatory of the central rule con¬ 
tained in the main section. These Explanations emphasize that certain 
relations between persons which may appear to resemble partnership are 
not really so. For instance. Explanation I lays down that the sharing of 
gross returns from joint or dbmmon property docs not of itself create 
partnership. And similarly. Explanation II states that the sharing of 
profits also does not of itself establish partnership. For, judged by the 
fundamental test given in the main section the real relation between the 
persons sharing profits (gross or not) may, in spite of such sharing, be 
not that of partners as defined is section 4. In other words, though 
there may be sharing of profits, there may not be in the one case any 
business at all while In the other although there may be business there is no 
such sharing of profits of that business as to constitute the relation of 
principal and agent between the person taking the profits—and those 


1. (1872) L.R. 4 P.C. 419, at p. 438. 

^ Notes on Clauses. See also v. Consolidated Bank ( 1888 ) 38 Ch. D. 
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actually carrying on the business.” And in either case, therefore, there is 
no partnership. Nevertheless participation in profits is strong evidence of 

partnership. 7 

J ^ 

riQ 3. Test of partnership. 


It is thus clear that whether the relation of partnership does or does 
not exist between the parties must depend on the real intention of the 
parties, which must be gathered from all the facts of the case and the 
surrounding circumstances. The question in each case is largely one of 
fact to b^etermined with reference to the special circumstances of each 
case.‘ '-Tnus it has been held that a mere statement that the parties are to 
be partners will no t necessarily constitute them partners in law .^ The use 
of the word “partner” oi^“partnership” in the agreement does not neces¬ 
sarily show that there was a partnership. The parties may call themselves 
partners, but if it appears that one party is to do nothing more than 
advance money to the other and is to be paid by a share of the profits, 
they must be treated as creditor and debtor.® Even a misdescription of 
the parties in the pleading will not affect ■ the merits of the. case, the 
relationship between them being always determined upon-the real character 
of the contract between them.** But where certain persons refer to them¬ 
selves as a firm, it must be presumed even in absence of evidence, that they 

are persons who have entered into partnership with one another and are 
partnership firm.® “3 ^ 


On the other hand, statement in a document that nothing therein 

relationship of partners will not n^ssarily 
prevent the parties from being partners in the eyes of law.® “If a partner- 

f ^ community of interest in the adventure being carried 

..-"O ^erbal equivalent for the ordinary phrases of profit 

and loss, no indirect expedient for enforcing control over the adventure 
will^event the substance and reality of the transaction from being adjudged 

to be a partnership.”V Further, although two persons mavhold thfm- 

^Ives out to be partners and be liable to third parties accordir>i?v 

does not necessarily follow that they would be partners^ The 
intention is the legal intention. parsers inter se. me 


The cumulative effect of all the 
in arriving at the conclusion whether 


circumstances should be considered 
a partnership is real or not. To 


I. 


2 . 

3 . 

« 

4. 

5. 

6 . 
7; 


^C?ur7ZTG^rsHt''l H'- Prasad 

Tajammut Hussain v i/f 1937 6,fZ IMS Lah. 209; 

of Calcutta, 1924 Cai. 424 • In re Ahdui Assignee 

michelow. (189S) LJQB 801- >^28 Mad. 290: Ktng&^.v. 

Molt^ad Musa Sahib ? MohaZld'lh?use"i£ib \I ^*79= 

^ghunand^ u. Horntasjl, ,927 Bon,. ,87 : SI Bom. 34^ foO I.C io25 

f^E’*f C7X "" 

Abdul Latif v. Gopeswar, 1933 Cal. 204 40 i.o.. 730 . 

Gopinath V. Ramdas, A.I.R. ,936 Cal. 133 : 161 IC 741 
Raghunandan v. Hormasji, 1927 Bom. 187. 

P^rLordmisbmy. ia -Adamv. Heyebigglng (1888) 13 App. Cas. 308. 315 . 
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take each circumstance by itself and then reject it on the ground that each 
by itself was not conclusive is not the proper method of approachine the 
ques^n.^ ^ 

In MP.Dayj^v. Cojnmr. of Agric ultural Income-tax^^ the Supreme 
Court has held : The document is naturally described as an agreemp nt 
o f partnershi p, but it does not contain any decisiye terms-to show that the 
relationship created by it was one of partnership /. The capital of the firm 
has been stated to be the K^lmhetta bsta^ e thg property of the appel lant. 
But express provision has been made'in it that the appellant’s brother, me 
other purported partner, would not be entitled to co ntribut e anything 
towards Capita l and that he would have no power to charge or chamber 
or in anvl) tfier m anner, deal with that-Estate. It*has been provided t hat 
on dissolution, the capital, ihai^s the'^state, would go back to the 
ap pellant . JEhis would indicate that it was not intended that the appel- 
lanrs brother would have any interest in the Estate and the use of the 
word ‘‘capital” is not enough on the facts of this case to create an interest 
in the Estate in the appellant's brother. Then again the document provides 
that the-appellant’s brother would employ himself diligently in carrying on 
the business. No provision has been made whether the appellant himself 
would be bound to do any work for the firm and it would appear that 
the intention was that he was free to work or not to work, as be liked. 
This would indicate that the appellant was the mas ter and hi s br o ther th ^ 
servant. The same inference follows from another term in the deed^wh'ich 
requires the appellant’s brother to maintain the accounts and expressly 
gives the appellant a privilege to look into them and ask questions relating 
thereto. The appellant’s brother is specifically prevented from advancing 
any moneys to the partnership though a partner would noiroally have the 
right to advance moneys to the partnesrhip if the situation required it. 
Another very important term is that which provides that the appellant’s 
brother would submit the annual estimates of the expenditure to be 
incurred in the business and that the appellant would pass it. This would 
show that the control was in the appellant and the brother had no real 
hand in the management of the business. The remuneration provided for 
the appellant’s brother was out of the profits and none was payable if 
there was a loss and the instrument made no provision as to how losses 
were to be dealt with. These propositions taken along with the con- 
duct of the'lJartieirTo the instrument earlier mentioned, clearly indicate 
that it was not the intention of the parties to bring about the relationship 
of partners but only to continue under the cloak of partnership the pre¬ 
existing and real relationship namely that between a master and his servant. 
Taking all the circumstances of the case, especially the conduct of all the 
nartics together with the important terms of the document, it cannot be 

tbat"^ was intended to bring about the relation of partnership. 

In Raia HrU^ndra Singh V. Gyani Chand (1964 101), the 

nlftintiflf advanced ipion^to the deienaaht for business m Tendu leavw. 
The defendant promisel to sell leaves to the plaintiff at ® ^ 

mutually settled and incpfporated in written agreement. Some amount 

1. Hull AllauJdln Moracair v. 

0953) 1 Mad. L.J. 323. Sec also Lal» A.I.R. 1953 v.r. 

43 cited at p. 25 OR/c. 

2. A.I.R. 1959 S.C. 719: (1959) 35 B03- 
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was deposited by both of them in joint names, labourers were jointly 
engaged to pluck and collect leaves etc. The plaintiff filed a suit to recover 
advance as loan. Interest was also claimed by way of damages. It was 
held that the transaction was either of partnership or of co-ownership in 
business of Tendu leaves and not merely loan transaction. 

The agreement of partnership may be express or implied and it 
, would be a question of fact to be determined in each 

Implied partnership, ^ase whether the evidence on the record can 

lead to an inference of an implied partnership when there is no express 
deed of partnership.^ In this case, the evidence showed that there was 
a joint family firm before 1942. There was no evidence to show that 
there had been any sharing of profits nor was there any evidence to suggest 
that the individual partners had been credited with any profits or losses. 
It was held that there was no agreement of partnership and S. 69 would 
not bar the suit. 

The question whether there is a partnership is a mixed question of 
law and fact.'^ 

The court has to examine all the incidents of the relation between 

Proof of partnership. as shown by the written agreements, verbal 

agreements together with surrounding circumstances at 
the time when the contract was entered into, conduct of the parties, 
as well as all other facts that may be relevant, e.g., the manner of 
keeping accounts, the right to control property and to receive profits and 
liability to share losses.^ If the entire agreement between the parties 
has been committed to writing, every clause is to be considered and 
given effect to if possible. If the agreement is partly in writing, 
partly, oral, and partly evidenced only by the conduct then all the 
steps taken by the parties in connection with the enterprise are to be 
considered.* In Pawsev v. Armstrou^,^ the plaintiff having been a 
clerk in defendanVs Irrm enierca into a verbal agreement with him for 
a share of profits and loss in the proportion of one-fifth to plaintiff and 
four-fifths to defendant, it being stipulated that the building in which the 
business was carried on should remain the property of the defendant. 
Plaintiff alleged that the agreement was for a partnership, and claimed a 
dissolution ,and an account of assets. Dcfend.int denied the partnership, 
and alleged that plaintiff was only manager. It was held : The agreement 
for sharing profit and loss in certain proportions conferred all the rights 
of partnership inter se, subject to the stipulation as to the buildings 
remaining the property of one partner ; defendant could not maintain that 
the legal effects of partnership should not follow such a contract, and 
plaintiff had a right to a dissolution and sale of the assets of the partner¬ 
ship, including the goodwill. 

1 . Dwarkadas \. Bansilal, A.I.R. 1956 Ajmer 8. See also Sk. Kabir Narayandas 
Lachmandas, A.I.R. 1955 Orissa 24. 

2. Chimanram v. Jayantilal, 1939 Bom. 410. 

3. Raghumalv. Official Assignee of Calcutta, 1924 Cal. 424 ;//oA-om Rai v. Ganga 
Ram, 1925 Lah. 340 ; 941. C. 633 ; Chokalinga v. MntUuswauH, 1925 Mad. 768 : 87 
I.C. 663. 

4. Raghimandan v, Hormasji, A.I.R. 1927 Bom. 187. 

5. (1881) 18 Ch. D. 698. This was doubted in Walker v. Hirsch, 27 Ch. D. 460 cited 
post. 2 k\so Pooley^. Driver 5 Ch. D. 458. 
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On the other hand, an agreement for so-called loan which in effect 
gives the lender the position and powers of a partner will m^e him liable 
as a partner to creditors of the business.^ Similarly, the fact that the 
control of the business is kept with one partner and that he has certain 
extra rights as a major partner does not in any sense negative the partner¬ 
ship according to law. It is open to two partners to allow the business of 
the partnership to be conducted by one of the partners. When the parties 
to a contract agree to become partners, it is not necessary to state in 
terms that they agree to combine property, labour or skill ; that may be 
implied.® From the fact that in a deed one party is made the agent of 
another for some purposes it cannot be inferred that the relationship of 
partners exists between them.^ 


Quantum of evi¬ 
dence to prove 
partnership. 


As between contending partners fighting a litigation ft^r division 

of assets or dissolution, or for account., a higher 
standard of proof on the question of partncrs!r<p vnay b< 
required, because findings mav have to bo evvtn on all 
the_terms of the pytnership agreement. But in a case 
in which an unregistered firm dr a qti^dam partner thereof seeks to claim 
money from a third party on behalf of the partnership without even 
alleging that the partnership is dissolved, evidence of partnership may be 
more slight than is needed for the first kind of case.® 


Question as to existence of partnership question of fact or of mixed 
law and fact—Interference in second appeal—Code of Civil Procedure, 
Ss. 100,101. 

Unless there is an error of law in arriving at the conclusion on a 
quesdon of mixed law and fact, the conclusion though based upon the 
primary evidentiary facts cannot be challenged on second appeal. Error in 
appreciating documentary evidence or errors in drawing inferences are not 
errors of law and conclusions of fact are generally binding on the High 
Court on second appeal. Of course, construction of a document of title 
is on a different footing and is treated on the same basis as error of law. 


The conclusion on the question of non-existence of partnership 
being a finding of fact cannot be reversed on second appeal, where the 
decision is not vitiated by an error of law. [S. Santokh Singh v. Bhai Siri 
Ram Singh, A.I.R. 1963 Punj. 95]. See also Murlidhar Kishangopal (firm), 
Indore v. Comm, of IT., M.P., A.I.R. 1964 M.P. 224 cited under S. 4 ante.] 


\^--'''''^xplanation I; Effect of sharing of profits or gross returns by 
person having joint or common interest in property. 

Explanation I to section 6 lays down that the sharing of profits or 
B VI .1 of grosfi-tfiturns arising from properly by persons holding 

a joint or common interest in that properly does not of 
itself make such persons partners. The expression of 
itself* connotes that there may be other elements excepting sharing of 


1 Abdulla V. Allah Diya, (1927) 8 Lah. 310 : 1927 Lah. 333 : 100 1.C. 846 : 28 P.L.R. 

^ 161 . 

T^Pooley V. Driver, supra ; Megevand Ex-parte Delhasse, (1878) 7 Ch. D. 511. 

3. In re AmbalalSarabhal, 1924 Bom. 182 : 77 I.C. 699 : 25 Bom. L.R. 1225. 

4. Karnldan Sarda v. Sailaja Kant a Mitra, 1940 Pat. 683 : 19 Pat. 715. 

5. NarayOndas Maganlal Patel v. Shardaprosad Nigam, 1958 M.P.C. 366. 
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profits which may constitute partnership. Mere co-ownership is distm(H 
from partnership, though, of course, co-owners may be co-partners, RDd 
in some cases the distinguishing features are difficult to discover. To lina 
the jural relation between the parties, the guiding principle is what is laid 
down in section 4 as shown by all relevant facts. 

The most crucial points of difference between co-ownership and 
partnership, selected from the list given by Lord Lindley, are as 
follows^ :— 

“(1) Co-ownership is not necessarilly the result of agreement. 
Partnership is. 

(2) Co-ownership does not necessarily involve community of profit 
or of loss. Partnership does 

(3) One co-owner can, without the consent of the others, transfer 
his interest to a stranger, so as to put him in the same posjtion as regards 
the other owners as the transferor himself was before the transfer. A 
partner cannot do this. 

(4) One co-owner is not as such the agent real or implied of the 
other. A partner is. 

(5) One co-owner has no lien on the thing owned in common for 
outlays or expenses, nor for what may be due from the others as their 
share of a common debt. A partner has. 


(6) Co-ownership not necessarily existing for the sake of gain, and ■ 
partnership existing for no other purpose, the remedies by way of account 
and otherwise which one co-owner has against the others are in many 
important respects different from, and less extensive than those which one 
partner has against his co-partners,*’ ^ 

French V Styring^ iWostntes the fact that part owners may share 
the profits of their property without being, partners. In that case, A 

^ ® race-horse. They entered into an agreement 

that A shou d have the sole management of the horse and enter him for 
raws , that the expenses should be borne jointly, and the winnings divided 
between them m equal shares. There were no winnings to divide ; and A 

had in tact paia all the expenses of keep, etc. It was held by majority of 

the Court that there was no partnershi p between A and B, and it was 
unanimously decided that A was entitled to recover from B a moiety rf 
the expenses incurred by him in respect of the horse. V ^ 

In his judgment, Willes J., said’: “It in truth amounts"to no more 
than a contract between two tenants-in-common, whereby the 'one aw^ 

in consideration of certain things to be done by the other, to abstain 
exercising his rights m respect of the chattel held by them in wmmon S 


1. Sec Lindley. pp. 57, 58 ; Strahan and Oldham, p 23 

2. (1857) 2 C.B. (N.S.) 357. ’ * 

3. 2 C.B. (N.S.) at p. 366. 
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tenants-in-common of a house aerei^rf 
should have the general management and provide funds 
for 'Accessary repairs, so as to render the house fit for the habitation of a 

Fwn Vf should be divided between them equally 

f as a contract of partnership the point 

at which the partnership would necessarily commence is that at which thp 
horse is put upon the turf in a condition to run for stakes. The payments 
sought to be recovered here are payments made by the plaintiff in the nature 
of advances on behalf of the defendant anterior to the time at which anv 
partnership could-commence.’*. ^ 


Sir Frederick, Pollock, commenting upon the illustration given bv 
Willes J., remarks': “But if they furnished the house at their joint expense 
and then let portions of the house as lodgings, they might well be partne-s" 
Letting a house is not- a business, but letting furnished lodgings is *A 
fortiori if they run the house as an hotel.** 


In S. AT. Paul <6 A. K. Poddar v. Commr. of Income-tax^ it was held • 

In the absence of any real business, and the intention and conduct of the 
parties negativing the theory of partnership, mere appointment of staff for 
facility of faultless collection of profits by itself cannot be said to establish 
a partnership within the meaning of the Indian Partnership Act. 1932.^ 

Lord Lindley observes^ ; ‘‘If several persons jointly purchase 

Joint purchasers ‘‘S"' the profits 

Ofgoods to resale. //Jm the transaction, a partnership is thereby 

created-YBut persons who join in the purchase of goods 
not for the purpose of selling them again and dividing the profits, but for 
the purpose of dividing the goods themselves, are not partners and are not_ 
liable to third parties as if they were.’*®y In Coope v. Eyre^ an agreement 
was come tQ,that^one_ person Purchase oil and then divide it 

a mo n g st h i mself and orhers, they paying him their proportion of the price 
The oil was bought accordingly, and the purchaser becoming bankrupt, 
the seller sought to make the other parties to the agreement liable to pay 
for the oil. But it was held that the purchaser purchased as a principal and 
not as an agent and that as there was no community of profit or loss, the 
persons amongst whom the oil was to be divided could not be made liable 
as partners or partners. So in Gibson v. Lupton,’’ two persons JoinedA 
in the purchase of some wheat with the intention of dividing and paying I 
for It equally and it was held that as there was no joint interest in profit / 
or loss they could not be considered partners, either as between themselves/ 
or as regards third parties. J 



2 . 

3. 

4. 



6 . 

7. 


Pollock, p. 4 (note d). See Strahan & Oldham, p. 24 
(1966) 59I.T.R. 457 (Cal.). 

Lindley, pp. 53, 59. 


? ^ Oppenheimer V. Frazer and Wyatt, (1907) 

(1885) 16 Q.B.D. 455 ; Ar<7wm ^//v. 
KarimJI, A.I.R. 1914 P.C, 132 : 39 Bom. 261 : 261.C, 915. 

iw? V. Kelk (1814) 26 Ch. D. 107 ; Hoare v. 

fc Sk^ ?SiSn«7/«* 533 : 8 Uh. 310: 100 

I.C. 846 ; Mamaoji v. Tyab AU, A.I.R. 1933 Sind 210. 

1 H. Blacks. 37. See aba Hoare v. Dowes, 8 Doug. 371 . » 

9 Bing. 297 ; Lindley, p. 59. 
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To constitute a partnership, the property of 
employed for some purpose which produces a return in the shape of profits 

or which adds to its value.^ 

Part owners who divide what is obtained by the use or employment 

of the property, owned are not thereby constituwd 
Part owners shar- partners. For example, if two tenaa tSMn«common oL a^ 

house le t itth^ re^r iquaUy.betw^^ 
their property. Ti^T^ners, although they may pay for repairs 

out of the rent before dividing it.^ So part owners of ships are not usually 
partners,® although they may be partners, as well as part owners, either in 
the ship, as was the case in Campebll v. Mullett,* or in its employment. 
As remarked by White J. in Hyderali v. Elahi Bu^ cases may sometimes 
occur in which a partnership exists between thej>arties, owning a ship and 
the ship may be part of the assets of a firm, but in such a case some con¬ 
tract of partnership exists between the parties, or some joint business is 
carried on by them to which owning ship is merely accessory. 

Mere co-ownership of the land does not make the co-owners 
' partners nor the mere receipt of their share of the 

ift^^^**^** income. But where the co-owners not only share the 

profits out of the land, but jointly work the land, 
engage coolies and take active part in raising the crops the case is one of 
partnership.^ 


, When co-owners of property employ it with a view to profit, and 
_ . . divide the profit obtained by its employment, the 

proBts^S^ difference, if any, between them and the partners 

returns arising from becomes very obscure. The point to be determined is 
property held in whether, from all the circumstances of the case, an 
common other agreement for a partnership ought to be inferred ; but 

this is often an extremely difficult question. 

This section is an application of the principle that partnership is 
not the result of an agreement to share gross returns. If co-owners use 
their land or other property f or the purpose of carrying on anv business , 
t hey are_p artnfirs- as regards the business and prima facie also as regards 
the property employed,® though not necessarily as regards the latter.® Lord 
Lindley draws the distinction thus'® : “If each owner does nothing more 


1. Kay v. Johnston (1856) 21 Bcav, 536, 537. 

2. See Erench v. Styring, 2C. B. (N.S.) 357 ; Lyon v. Knowles, 3 B. & Sm. 556. where 

^ theatre were divided ; and London Financial Assn. v. JCelk, 

26 Ch. D. 107. 

3. Ke/me. V. Smith, 7 Bing. 709 ; Ex-p, Young, 2 V. & B. 242 ; Green v. Briggs, 6 

Hare 47^* 

4. 2 Swanst 551 and p. 575. 

5. Sec The James W. Elwell, (1921) P. 368-9 : 37 T.L.R. 835. 

6 . (1882) 8Cal,1011 : 10C.L.R.606. 

m f C foOT A.I.R. 1933 Rang. 120: 

8. Forster v. Ha/e, (1798) 3 Ves. 696 ; Waterer v. Waterer (1873) L.R. 15 Eq. 402 : 
Syers V. Syers (1876) 1 App. Cas. 174. . i.? iiq. wa , 

I Swanst. 495, 518 ; French v. Styring 
(N.S.) 397 ; Meyer v. Sharpe, (1813) 5 Taunt. 74 ; Davis v. Davis 

10. Lindley, p. 58. 
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(1894) lCh;393 
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than take his share of the gross returns obtained by the use of common 
property, partnership is not the result. On the other hand if the owners 
convert these returns into money, bring that money into a common stock, 
defray out of it the expenses of obtaining the returns, and then divide the 
net profits, partnership is created in the profits, if not also in the property 
which yields them.** 


If two brothers jointly inherited a house which they used for the 
purposes of a partnership, the fact that their shares in the house were 
not to be varied whereas their shares in the business were to be varied 
was a strong suggestion that the partners did not regard the house as part 
of the assets of the partnership business.^ On the same principle, where 
certain houses w ere pu rchased and reconstructed by two persons who had 
formed into'apartnership' the object of which was to make profit^by. 
letting them dr seTImg them, and one of the partners Had paid more pan 
his share bf the cost ot reconstruction stipulating that the other partner 
and not the partnership itself was to pay interest on such excess toihe 
former, the relation of the parties was t hat of co-owners pf a property fr t 
was after 7 reconstruction to be the subjeci-raatter ot partnership Where 
fl nerson contracted with a cinema pr oducer to pay money ^wards_tl^e 
CO^ of ^ film ^nA for the hiring out of that film atie r itliagSeen.roadi, 
the agreement was that of a partnership so far as t he yofits of the hinn^ 
out of the film were concerned whatever might have been the position of 

the parties before the film was produced.® 

A reference has already been made under section 4 (see page 37) 

to sharing of gross returns and profits as an indication 
Sharing of gross ^nd proof of partnership. A few more cases explaining 
rctui^ and the English law on the subject ma> be cited. Thus, in 

proBts. ^ i ^ hjjjj of stock-brokers had 

entered into an agreement with one G, who was not a stock-broker, that 

he should introduce clients to them, and that they should uansact business 

on the Stock Exchange for such clients, on the. terms that 

one-half of the commission earned by the firmjn respect . of ^ v lL, tr _ a . n^c: _ 

tfnns and' should pay tti5Tirm miejiqlf.. of th^loss thereby i 

C ourt of A p^ aT cohsid ered thirS^^ existed oetweiH^c firm 

and G, for no partnership was intended, and the commissions to be. <*‘vided_ 

were cross returns, not profits. Again in C^y^- Cpuison^ the lessee and 

manager "of a lEeatre, entered into an agreement for the performance of^a 

Say at his theatre with Mill, the manager of theatrical i 

whfeh Gouslon was to provide the ‘^eatre and jay for the lighting 

naybills and receive 60 per cent, of the receipts, and Mill was ^'Y® 

The remaining 40 per cent, and to provide actors and scenery , it was held 

that thcr$^as no partnership between them. 


5=s="*C^the licensed proprietor of a theatre, "J^kes an arranpment witn 
n a theatrical manager under which D is to have the use of the theatre 
for dramatic entertainments, provide the company, select the pieces to be 


1. Lachman Das v. MsU Gulab Devi, A.I.R. 1939 AJl. 270 : 162 I-C. 143. 

2. Nand Khhore v. Off. Receiver, Delhi, A.T.R. 1931 P.C. 277. 

3. AfImrA: V. KwAofi La/, A.I.R. 1931 Lah. 390 : 130 I.C. 644. 

d n8941 1 Q.B. 285. Sec dlso Montagu Stanley A Co. v. J.C. Solomon Ltd. C1932) 
2 K.B. 287, afiSneiog (1932) 1 K.B. 611. 

5 (1916) 2 K.B. 177, p. 181. See also Lyon v. Knowles, 3 B. & S. 556. 
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represented and generally manage representation control 

employed and pay all the expenses of the theatre. On the other hand, ^ 
is w pay for the advertising and to furnish the lighting, etc. and also to 
hire the band music being a necessary part °f‘he perfor.mance. The gross 
receiDts are to be divided equally between K and D. 1 here is no pan 
nership between K and D and K is liable not for D's torts (infringement of 

copyright).^ 

A and B enter into an agreement for doing business in 
to be shipped from Mauritius to Hongkong, but in order to keep the real 
nature of the business a secret from a rival shipper at Mauritius 
agreement for the shipping and consignation in separate names, half in ^e 
nlmcofAand half in that of B, and for their 

separately in their respective names on C who owes neither of them any 
money but accept them with full knowledge of the terms and cond, ions of 
the agreement, but subsequently when the bills fall due, A meets the bills 
drawn by him, but B does not. B becomes insolvent. C sues both A and 
B. There being a partnership (though of a limited character) both are 

liable for the amount.- 


Co-owners of a vessel are not, as such, partners, but only tenants- 
in-common, but if the vessel is put to use to earn freight, the co-owners 
becofne partners in the employment.^ 

Where money-lending business is carried on by certains person with 
no other object except to divide the interest arising from the transaction, 
the persons are partners and not mere co-owners.^ 

A and B purchase a tea-shop, contributing towards the price in equal 
moilies and lease the common property for rent and divide the rent equally 
between themselves. The relationship constituted between the parties 
is that of co-owners only and not of partners.® 


Whether the property used by the partners continues to be their joint 
properly apart from the partnership or becomes an asset of the partner¬ 
ship is a question to be decided under section 14. 


In Shew Prasad Agarwala v. Anil Oanguly (68 C.W.N. 786) there was 

no sharing of profits but one person was required to pay 
Partncrsltip or fl^ed sum periodically to the other and carry on business 

in his own name on the property of the other. The 
transaction v/as a lease and not partnership. Oral evidence showing 
transaction to be lease could not be rejected. 

Ysf 1^5, Explanation H : sharing profits of business. 

As already noted (see pages 106, 107), sub-rule (3) under section 2 of 
- ; the English Partnership Act, 1890, lays down that the 

tng s aw. receipt by a person of a share of the profits of a busi¬ 
ness is prima facie evidence that he is a partner in the business, but the 


1. Lyon V. Kiiowtes^ (1866) 3 B. & S. 556 : 32 L.J.Q.B. 71. ‘ 

2. Karmali v. Vara Karimji, (1914) 42 I.A. 48 :’39 Bom. 261 : 26 I.C. 915 

3 . Vanantali v. Ballapragada^ 41 Mad. 939 ; 47 I.C. 610. , ' 

4. Mutchandv. Tara A.I.R. 1929Nag. 137 : 116 I.C. 646. 

5 . (Jov/mfon Nh/r V. A.I.R. 1948 Mad. 343. 
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receipt of such a share, or of a payment contingent on or varying with the 
profits of business, does not of itself make him a partner in the business. 
“The effect of sharing profits a prima facie evidence of a partnership was 
considered by the Court of Appeal in the case of Badeley v. Consolidated 
and was there explained to be that if all that is known is that two 
persons are participating in the profits of a business, this unless explained, 
leads to the conclusion that the business is the joint business of the two 
and that they are partners. But if the participation in profits is only one 
among other circumstances to be considered, it is wrong then ^ say that the 
participation in profits raises a presumption of partnership which has to be 
rebutted by something else : in such a case all the circumstances must be 
considered in order to ascertain the real intention of the parties before any 
conclusion is drawn. This case was decided before the English Partner- 
ship Act, 1890, was passed but the judgment delivered by the Court ot 
App^l ontha occasion correctly explains the meaning of the words the 
rSeim by a person of a share in the profits of a business is primu/acie 

evidence that he is a partner in the businessTJ^hich occur m section 
2 3) ^ that Act.”^ In that case the plain!# advanced money to a 
ra Iway contractor to enable him to carry out a contract. The contractor 
assigned by deed to the plaintiff all his plant, and J^e benefit of the con¬ 
tract as security for repayment of the loan. The deed provided that the 
nlaintiff should receive 10 per cent, interest on the money advanced and 80 
per cent of the profits ; all t money advanced was to be employed m 
carrving out the contract ; the plaintiff was given the right in certain 
evems fo take possession of the plant and complete the conuact, and also 
to sell the property. It was held that the true nature of the transaction 

was a contract of partnership. 

The rule as stated in the English Act is substantially the same as laid 
down in the fUous case of Cox v. Hickman? The question in that case was 
substantially whether the scheduled crediors to a deed of agreement, who 
Tre o be pa^d their debts out of the profits; of their debtors busmess 
wtre liable to debts contracted by the trustees in carrying on that business 
Dursuant.to the deed, and it was ultimately decided that they were not. 
The Lords were unanimous in treating the matter 

Question of agency, and in holding that the circumstance that he prolits 
of the business were to be shared by the scheduled erediiors J-jgej 

means sufficient to show that the trustees were their agents and authorised 

act as such on their behalf. 

Lindley’s comments on this case which are very instructive, are as 
follows* • “In Cox v. Hickman, the persons whose liability was in ^tiest on 
werronl^ emitled to share profits to the amount of the respec ive debu , 

and this circumstance was greatly relied upon as ^ 

from Waugh v. Carver,^ and others of that class in which fh® p 
shaded to in indefinite extent. But it is plainly not consistent with the 
reasoning in Cox v. Hickman to hold that the mere fact that Profits arc 
scared indefinitely raises an irrebuttable presumption that those who share 


1 . 38 Ch. 238, pp. 250 and 258. 

2. Lindley, pp. 65,66. 

3 (!860).8H.L.Cas.268. 

4. Lindley. p..80. 

. 2 ^l. Blacks 231, and 1 Smith's Leading Cases. 
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them are the principals of those who make them. The circumstance that 
one person shares all the profits made by another is no doubt an impor> 
tant element to be considered in determining the true relation in which 
those persons stand to each other; but it no more conclusively shows such 
relation to be one of agency, than it conclusively shows that the persons in 
question are truly partners inter se. In fact, although the House of Lords, 
id deciding Cox v. Hickmany professed to overrule no previous authority, 
the effect of that decision has unquestionably been to put a great branch 
of partnership law on a substantially new footing.** 


The later judgments confirm the view-. Thus, in Kiisbaw v. Jukes^ 

othpp iiiuotranvc. ^ pcrsoD who advanced money and 

cases. supplied goods to two others .on the terms of being 

repaid the advances and price of the goods out of the 
profits of a building speculation, if such profits should be sufficient for the 
purpose, was not liable to debts contracted by them for the purposes of 
speculation. Similarly, in Re English and Irish Church and University 
Insurance Society- it was held that the holders of policies of insurance who 
were entitled to be paid out of the funds of an insurance society not only 
the sums originally insured, but also such bonuses as by the rules of the 
society might be added thereto out of the profits of the society, were not 
liable as partners with the members of the society either to the holders of 
other policies issued by it, or to its other creditors. 


In Sullen v Sharp,^ the whole profits of a son*s business were 
?hP and another person upon trust first to pay 

the profits when onc-fourth thereof amounted to niore than £ SOo i yc^r 
secondly to pay an annuity to the son. thirdly to form a reserve fund 
for the benefit of the son, and fourthly, to pay the residue of thp nr-^fife 

to the son. The Court of Common Pleas heK fath^^^^^^ 

engagements of the son upon the ground that the profits havine been 
assigned to him, he had a direct interest in the business On 
however, this decision was reversed on the ground that th*p ’ 

really the son*s and that the father’s interes 
the son his agent for carrying it on ^ 

seven years, and to share profits and losses equanv'anH th^^f 

that if any partner died within the n 

continue the business and pay to the exccutor^of ihf' survwors should 

same share of profits which he would have hnH *T Partner the 

partners died ; he had no capitalTtW fmm but on h IT®'.!, *'’® 

indebted to him in respect of undrawn nrofiu InA ^1? was 

his death the business was carried on other matters. After 

no part in the management of the business but ihpv*^*i* 

the profits made since his death and ihev wrri one-fifth of 

which they were credited with such profits. The plairiff^urd'fcTJtols 

3 Best and $m. 847. 

1 Hem. and M. 85. Compare Ke Albion Life A,s„r. Soc. IS Ch n 

L.R. 7 C.P. 86 reversing 18 C.B. (N.S.) 614. ’ * • 83. 

Courls of Words. 


\. 
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HI respect of a contract made by the surviving partners after the death of 
the deceased partner, but i i was held that the executors were not liable 
foMhe surviving partners were not their agents. ' 


In Gosling v. Gaskell,^ a limited company mortgaged all its assets 
to trustees for debenture-holders to secure the repayment of the debentures; 
the mortgage deed provided that the trustees might appoint a receiver to 
carry on the business of the company and that any receiver so appointed 
should be the agent of the company, who alone should be liable for his 
acts and defaults. The trustees appointed a receiver under the deed, and 
he took possession of the assets, and carried on the business of the 
company. Soon after his appointment the company was ordered to be 
wound up by the Court. The receiver continued to carry on the business 
as before, and in so doing ordered goods from the plaintiffs ; the plaintiffs 
sued the trustees for the prices of the goods. It was contended on behalf 
of the plaintiffs that as the company’s power to carry on the business 
ceased when the winding up order was made, the receiver could no longer 
carry on business as its agent, and must thenceforward be considered as the 
agent of the trustees who had appointed him, and who would have received 
the profits of the business (it any) towards the repayment of the deben¬ 
tures. The House of Lords, however, rejected this contention, and held 
that as the trustees had never given the receiver any authority to act as 
their agent, the case could not be distinguished from Cox v. Hickman, and 
the trustees were not liable for debts incurred by him. 


As already stated (see pages 106, 107), the Indian Partnership Act, 
- 1932, excels its English prototype, in laying down a 

indiaa Law. positive Statutory rule expressive of the doctrines 

enunciated in Badeley v. Consolidated Bank and Cox v. Hickman^ in the 
following words : ^Tn determining whether a group of persons is or is not 
a firm, or whether a person is or is not a partner in a firm, regard shall be 
had to the real relation between the parties as shown by all relevant facts 
taken together.’^Explanation II cleariy adds that the receipts by a person 
of a share of theiirofits of a business, or of a payment contingent upon 
the earning'of profits or varying with the profits earned by a business does 
not of itself maxe him a partner with the persons carrying on the business. 
The Indian-Act thus does not even provide for initial presumption in favour 
of existence of partnership incase oT receipt by a person of a share of 
profits of a business, as the corresponding English Act does, j pt 


In Debi Parshad v. Jai Ram Das^ it was held : The Act does not 
provide for the initial presumption in favour of existence of partnership 
in case of receipt by a person of share of profits of business. The Court 
has to determine the question regard being paid to the real relation 
between the parties as shown by all relevant acts taken together. In¬ 
disputably participation in profits is strong evidence of partnership. When 
the evidence on the record proves beyond doubt that the persons are 
partners in the fimT, the fact that one of the partners Ts shown in the Bank 
transactions to be the sole proprietor of the firm is not sufficient to rebut 
the evidence showing the existence of partnership.^ 


1. (1897) A.C. 575 reversing Gaskell v. Gosling, (1896) 1 Q.B. 669. Sec also Hawksley 
V. Outrwn, (1892) 3 C^. 359. 

2. A.I.R. 1952 Puoj. 284. 
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In Meenaksi Achi v. P.SM. Subramaniam Chettiar^ it was held : 
In determining whether a particular group of persons constitutes a partner¬ 
ship, regard is to be had to the real relationship between the parties. No 
doubt, sharing of profits will be an important criterion but. it is not 
conclusive. Taking part in the conduct of the business is another impor¬ 
tant element to be considered, though with a similar qualification. 


In Ratnakar Nayak v. Rasauanda Sahu,^ the plaintiff let in the 
defendant on premises to carry on business. The defendant agreed to pay 
monthly ‘lavansa’. There was no participation by the plaintiff in the 
business of the defendant and there was no contribution of capital. There 
was no liability for loss and profit also. In other proceedings the defendant 
admitted that he was tenant of the plaintiff. The plaintiff sued for 
ejectment. It was held that the defendant was a tenant and not a partner. 

y* ^6. Clause (a> : Lender as opposed to partner. 

Clause (a) under Explanation II lays down that "‘in particular the 
receipt of such (as stated in Explanation 11) share or payment by a 
lender of money to person engaged or about to engage in any business, 
do^s not of itself make the receiver a partner, with the persons carrying on 
the business.'(U^The rule under the English law as laid down in the leading 
English case on the point Cox v. Hickman^ and in other cases decided 
under the English law has already been stated.** The rule is subsidiary 
to the central ru«e contained in first paragraph of the section.-/A loan to 
a pe rson engaged in any trade upon a contract with such person that the 
l^der shall recewe interest and also a share of the profits' docs not by 
itself constitute the lender a partner.®^' Although a right to parti^pafFiH 
pr^ts is a strong test of j^rtnership, and there may be cases'^where upon 
a Simple partreipatioh Ih profits there is a presumption, not of law but of 
fact, that there is a partnership, yet whether the relation of partnership 
does or does not exist must depend upon the whole contract between the 
parties, and that circumUance is not conclusive.«/^A right to participate 
in profits IS a strong test of partnership, though that circumstance is not 
by Itself conclusive. The true test of partnership is whether there is really 
a common business and whether the business is being carried on by the 
alleged partner or by some other person on his account so that the alleged 
partner can be regarded as a principal.^J^hus, the relation of partnership 
ought not to be implied from the fact oTcommission on profits and powere 
of control being given where such relation is opposed to the real agr^ment 
and intention of the parties. It is thus that the fact of sharing profits will 

J. A.I.R. 1957 Mad. 8. 

2. (1962) 4 Orissa J.D. 31. 

3. 8H.L.C. 268. 

4. See pages 106, 107. 

5. Basavathar, A.I.R.'1927 Mad. 1096: 101 I.C. 93; 52 


Mollwo,Marrh& Co.w. The Court of )Vards^\%\>i.^ 384 pc R 4Pr 

^bdu/ Ra/iiman, m re, 51 Mad. 308 : A.I.R. 1928 Mad. 8^ :'ll2*I.C 486 ’ * 


Ambadas v. Kosabai, A.I.R. 1925 Naa 436 
Gopeshwar, A.I.R. 1933 Cal. 204. 


89 I.C. 283 ; Abdul Latif v. 
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have Ux be considered along with the evidence relating to other characteris¬ 
tics of partnership, e.g., sharing losses, etc., in deciding whether the parties 
intended to carry on the business in partnership.' If losses as well as 
prohts are shared, the presumption of partnership is stronger. 23 j^Where he 
has no voice in the management of the business, a mere advaii^ of money 
accompanied with a stipulation for a share of profits, does not make the 
person who advances the money a partner^ In consideration for advances 
made by a third party to a partnership firm, a contract giving the former 
commission on the net profits together with a provision giving large powers 
of control over the business for his protection without any power to direct 
transactions does not make him a partner of the firm.* In Moiiwo, March 
& Co. v. Court of WardSt^ a Raja advanced money to Watson & Co. on 
the understanding that he should have commission of 20% on all prohis 
earned by the firm besides interest at 12% and further he ' /as to have 
control over the business. On these facts, it was held that he was only a 

creditor and not a partner. 

% 

Participation in the profits is ** very cogent evidence *’but, in tftie 
words of James L. J.* ‘'that evidence is capable ol bein^ controlled by me 
surrounding circumstances.** In the same case Cotton L. J. states the 
English law thus : “I take it the law is this,, that participation in prohts is 
not now conclusive evidence of the existence of a partoersbip but it is one 
of the circumstances, and a very strong one, which are to be taken into 
consideration for the purpose of seeing whether or not a partnership exists, 
that is to say, whether there was a joint business, or putting it in another 
way, whether the parties were carrying on the business as principals and 
agents for one another whether it is a joint business or the business of one 
only.’ ' 

The fact of a person participating in the profits of a business 
and taking active interest in it is not necessarily inconsistent with the posi¬ 
tion of a lender. For the purpose of-determining whether a person is a 
partner in a trade firm, the test is whether the trade in question is carried 
on behalf of the person who is sought to be charged as a partner.® In this 
case, there was a loan to a trader fbr an agreed term, carrying interest at 
5 per cent, and a further sum by way of additional interest e(>ual to one- 
half share of his profits of his business, but repayable as an aggregate debt, 
at any time within the agreed term upon three months’ notice by the 
lender to--Ihotrader under certain conditions. It was held that it did not 
of itself constitute a partnership between them. 



2. 

3 . 
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Mollwo, March and Co. v. The Court of Wards, (1872) L.R. 4 P.C. 419 : 18 W.R. 
^»A^.C.\ColonetA.R. Porter \. W. Incell, lOC.W.N. 313. 

Chockalingav. Muthuswami, A.l.R. 1925 Mad. 768 ; 871.C, 663 : 48 M.L.J. 518. 

See Jfpares y/. BaWoH^. (1872), 26 L.T. 136 Ex.Ch. v. (1856) 26 

L.J. Ch. 130 j Green v. Beesley (1835), 2 Bing. (N.C.) 108, under the English law. 

Abdul Rehman, In re. 51 Mad. 308 : A.f.R. 1928 Mad. 890. Muthalalisof a Labbal 
firm. They deposit moneys in the business receiving their shares of the net 
profits in proportion to their deposits ; held lenders and not partners. 

Mollwo. March Co. v. The Court of Wards. 18 W.R. 384, P.C. 

In Ex-parte Tennant. In re Howard. 6 Ch. D. 303. 


See Vadilaly. Shah Khusal. 27 B 




. 157, 160, 161. 


Bollom V. michelow, (ISS^S) 64 L.l.Q.B. 170, 
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If, on the true construction of the agreement, the real relationship 
between the parties4s-not purely and bona fide that of debtor and creditor, 
the effect of an advance in consideration of a share of profits may easily 
be to place the intending lender in the position of partner with all its 
consequences and.liabilities,' even though this may not be the intention of 
the parties and though the agreement may contain an express declaration 
to the contrary.^ If the agreement gives the supposed lender the rights and 
privileges of a partner,' no device or contrivance will enable him to escape 
the liabilities of a partner. If he is not a partner, he is merely a creditor 
whose rights are limited by statute.* A lender may. however, stipulate for 
large powers, some of whieh might be consistent with the position either 
of a creditor or a sleeping partner ; and if such powers are reasonably for 
the protection of his interest as a lender, they will not be held to make 
him a partner.® 

Persons who call themselves lenders but are in substance partners 
and as such are entitled to rights and obligations of partners, cannot avoid 
their liabilities simply by having carefully drawn up clause in the agree¬ 
ment containing a declaration that they are not partners.® In Re Joharmal 
Pannajiy’’ one G.U. and five others ran a shop which was described in the 
deed as belonging to G.U. and to be run under the name and style of G.U. 
&*'Co. The deed was referred to as a deed of partnership between G.U. 
and the others who were said to be sub-partners. G.U. advanced 
Rs. 30,t)00 to the business and was to receive interest on the amount. He 
was also to receive 6 annas* share in the rupee of the profits of the firm. 
The agreement provided that G.U. was only to receive his share in the 
profits but was in no way to be responsible for the loss which was to be 
borne by the other five persons. The business was to be under the control 
and management of G.U. It was held that it was not the case of a mere 
lender sharing in profits but that of a partner. But “if, on the true 
construction of the agreement, the real relationship between the parties is 
not purely and that of a debtor and creditor, the effect of an 

advance in consideration of a share of profits may easily be to place the 
intending lender in the position of a partner with all its consequences and 
liabilities, even though this may not be the intention of the parties and 
though the agreement may contain an express declaration to the contrary.’*® 

Where the lender of money has, by the terms under which the loan 
is made, actually constituted himself a partner, with borrowers, he is 
nonetheless a partner, because he has declared that he is not a partner.® 



2 . 
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See Syers v. Syers, (1876) 1 App. Cas. 174 ; Halsbury, Laws of England, 3rd £dn., 
Vol. 28, p. 491. 

Re Megevand, Ex-parte Delhasse, (1878) 7 Ch. D. 511, CA. 

Badeleyy. Consolidated Bank, (1838) 38 Ch. D. 238 C.A. : Dcbenham v. Phillips 
(1887) 3 T.L.R. 512. 

Re Howard Ex-parte Tennant, (1877) 6 Ch. D. 303 C.A. ; Kellv v. Scotto, (1880) 
49 L.J. Ch. 383 ; Aktie Bolaget Iggesunds Bruk v. Von Dadelszeii, (1887) 4 T.L.R. 
517 , 

Holhm V. mtichelow (1^895) 64 L.J. (Q.B.) 170.. See Halsbury, Laws of England, 
3rd Edn.jAHM. 28, p. 491. 


Pooley V. Driver (1876) 5 Ch. D, 458. 
(1919) 21 Bom. L.R. 190 : 50 I.C. 437. 


Halsbury. Laws of England, 3rd Edn.. Vol. 28, p. 491 citing Syers v. Syers (1878) 
A.C.-174. See also Stewart y. Buchanan, (1903) 6 F. (Ct. of Sessions (ci«) 15. 
Ex-parte Delhasse, 7 Ch. D. 511. 
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In the above case the Court observed : “The loan is said to be made to the 
two. but when you read the whole agreement together it is impossible not 
to see that it was a loan to the business which was to be'carried on bv the 
^ for benefit of themselves and him, and was to be repaid out of the 

business and out of the business only.The loan is a mere pretence 

the obket being to enable the so-called lender to be not only a dormant' 
partner but the real and substantial owner of the business for whom it is 
to be carried on, and yet to provide that he shall not be diable for the loss 
in case loss shall be incurred. In my view it is same thing as if B were to 
set up business to be carried on by A, he being nothing but a manager, B, 
being the real principal, although A was buying and selling and then 
when the public found out who the principal was, when the thing came to 
an end, he could say, A is the man you trusted, I was the real principal, 
but I am not liable to you although the whole thing was mine from 
bcginntDg to end. The law of England does not allow this to be done.** 


la^rtjendra Singh Prithvi Singh v. Gyani Chand Kastoor Chand,^ 
the plaint!^ advanced money to the defendant for business in Tendu 
leaves. There was a promise by the defendant to sell leaves to the plain¬ 
tiff at a price to be mutually settled and incorporated in written agreement. 
Some amount was deposited by both in joint names. Labourers were 
jointly engaged to pluck and collect leaves etc. The plaintiff filed suit to 
recover advance as loan. Interest was also claimed by way of damages. 
It was held that the transaction was either of partnership or co-ownership 
in business of Tendu leaves knd not purely loan transaction. 


7. Dormant’Ittrthers. 


**A1| the partners do not necessarily take an active share in the 
partnership business. A partnership may often comprise some member 
who is not generally known to be interested in the business or adventure ; 
and the firm name does not necessarily contain the names of all the 
members, ^partner thus known to the public is a dormant (or popularly, 
sleeping) parlher; and every person dealing with tne iirm is entitled, on 
discovering the existence of ' dormant partner, to hold him chargeable 
with the others ; but a dormant partner is. upon retirement in a m ore 
fa vour able position man t he ota marv partner in not being rcouired to 
give notice of his retirement to ^e txisting customers of theTrr~m" 6r ibTRE 
public generally.**^ - ' - 

The words “of itself** show the section is not intended to relieve 
persons who are really partners, 4 (tt>ough dormant from the liabilities 
incident to that position. Lord Lindley observes’: 


“Whether a person advancing money end sharing profits is a creditor 

or dormant partner is often a very ditncUlt matter to determine, andean 
only be decided by a careful study of the whole agreement between the 
parties to the transaction, and esp**^**Py Vv what riphis arc 

conferred on or t aken Irom the person maluug the advance. The right of 
a lender is to be repaid his money with such Huteresrpr share of profits as he 
may have stipulated for : and his right to a SRaie of profits involves a right 
to an account and to see the books of the bocrower, unless such right is 


1. A.I.R. IMS M.P. 100. 

X Stepben'sCommentarics, 19UiEdD.,Vol. lll,p. ^S^ 

3. Liodley, p. 72. 
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expressly excluded by agreement. If, however, his advance is risked in the 
business, or forms part of his capital in it, he ceases to be a mere lender, 
and becomes in effect a dormant partner, but the fact that he is to have 
the management of the business does not necessarily make him a partner. 

An agreement whereby a party who in consideration of his giving 

a guarantee for another is given a certain percentage in 
Guarantor sharing the profits af the business carried by the latter is not 
profits not a partner, of partnership.^ 

Again, the mere concurrence of creditors in an agreement under 

which they permit their debtor, or trustee for their 
debtor, to continue his trade, applying the profits in the 
discharge of their demands does not create partnership between them and 
their debtor or the trustee.® Nor can a partnership be created between 
trustees of a deed for the benefit of creditors and the debtor who under 
the deed is to carry on business.^ 


Trustees. 


Executor. 


Publishers and 
author. 


Executors carrying on business of their testator under the terms of 

will are not partners.® Nor are so the executors of 
deceased partner who are entitled by the partnership 
articles to receive a share in the profits of business continued by the 
surviving partners but do not take part in conducting the business.® 

Where a publisher agrees to pay to the author who supplies the 

manuscript a certain percentage of the sale proceeds, 
the parties are not partners.’ But where the agreement is 
that th e publisher should defray the expenses nf a work 
written bv the author and s hould receive a perc enta ge on the gross amount 
of sale and that the net profits ot each edition should be divided equally-"’ 
belw^n bbth parties, the case is one of joint adventure and the partner¬ 
ship will last so long as may be necessary to dispose of a complete edition.® 

The policyholders of an Insurance society who are entitled to be 

Policyholders. funds of the society not only the sums 

originally insured, but also such bonuses as the rules of 
the society permitted to be added thereto, out of the profits of 
the society, arc not partners in the society, and as such are not liable 


1 . 


2 . 

3. 

4. 
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^ L.R. 4 P C. 419 ; Rc Young cx^p. 

Jones, (1896) 2 Q.B. 484 ; Pooley y. Driver, 5 Ch. D. 458. In all ihcsc cases there 
was an advance of money and a stipulation for a share of proflfils ; and the lender 
had unequal powers ; but in the two former cases the Court came to the conclusion 
that a loan on s^uniy was all that was really intended ; while in the last case the 
court considered that the lender was really a dormant partner, although he had 
done his best to avoid the liabilities incident to that position. ^ 

Ex-parie Tennant (1877) 6Ch. D. 303;/n re Beard Co., (1915) H.B. Rep. 191 C.A. 
292 8 H.L.C. 268 ; Marconi A. Co. v. Newman (1930) 2 K.B. 

Price V. Groom, (1884) 2 Ex. 342 ; Gosling v. Gaskell, (1897) A.C. 75. 

Re Fisher A Sons, (1912) 2 K.B. 491 ; Cf. (1910) 12 Bom. L.R. 1. 

Holme V. Hammond, (1872) 7 Ex. 218. 

Kelley's Directories Lid. v. Govin A Lloyds, {\ 902 \ i Ch fim • nonn i r*k . 


477 ; Lindlcy, p. 53. 

8. Reade v, Bentley: 4 K, & J. 656; Lindley. pp, ICO. 161. 
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as partners with the members of the society either to other policyholders 
or to other creditors of the society.^ 


Similarly, commission agent paid for his 
^ . cannot be regarded as 

Commission agent, employers.* 


services out of the profits 
a partner with the 


In Hawksley v. Outram,^ a firm agreed to sell their business, which 

was assumed to be worth £20,000, on the terms that 
Purdiase of a purchaser should pay the debts of the old firm, and 
business. debts should not exceed £15,000, the 

vendors should be annually entitled to a certain share of the profits of 
the business calculated on the sum of £5,000 called their deferred capital 

after 10 per cent, had been paid on the other capital. The agreement 
which was of a very special character, also provided that certain deductions 
should be made from the deferred capital if the debts of the old firm 
exceeded the sum of £15,000, and entitled the vendors to have the amount 
due to them in respect of such capital secured by the purchasers oond- 
The purchaser brought an action for the specific performance of this 
agreement. This was resisted on the ground, amongst others that the 
agreement in question created a partnership between the vendors and 
purchaser. The Court of Appeal decided that the agreement did not 
create a partnership, but was merely an agreement sale 

ness for a sum of money, a portion of which was undetermined and had 
to be ascertained, and which portion until paid was to carry a certain share 

of profits. 


So, too, an agreement between a trader and his customers, under 

which the trader is to contribute a portion of his protits 
Trader and amongst bis customers in proportion to the purchases 
customer. not make a partnership. 


^ Clause (b) : Servant or agent paid by a share of profits. 

Clause (b) under Explanation 11 lays down that the 
share of profits by a servant or agent as remuneration for h s services wm 
not of itself make such servant or agent a partner with person 
carrying on the business. A servant whose remuneration 
nrofits mav be a partner in the popular s ense but not in the g ... tt- - 

Wtev er might W the wofdil u sed m “ha“cter 

between the parties is to be determined upon the r 
of contract between them. The receipt by f Person o 
in the profiU of a business is prima facie evidence that he is a P , j 
Ihe business, but the receipt of a share of the profits is not a cjdusvc 
test of partnership. On the other hand, an agreement to s^ words 

and all losses is an agreement of partnership even though 
“partner” or “partnership” do not occur in the 
though some losses are to be shared in by the parties the agr 

I 

1. EngHak and Irish Church Insurance Society, In re, 2 N.R. 107. 

2. Andrew v. Pugh, 3 W.R. 50. 

3. (1892) 3 Ch, 359. See also. Re Young ex-p. Jones. (1896) 2 Q.B. 48^ ^ ^ 

4. Ogdons Ltd., w. Nelson, (1903) 2 K,B. 287, ( 1904 ) 2 KL.B. 410 ; (1905) A.C. 109. 
The existence of a partnership in this case was not suggesteo. 

5. Mouia Buxy. MohammadA/zal, A1.R. 1922 Nag. 96. 
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show that a partnership was not intended. But a more certain test is to 
find out whether not only was there a common business but a common 
of an parties in it, or whether the common busmen 
was to be carried on by one on behalf of another so that 
the latter could be regarded as the prmcipalJM In Benjamin v. 
Porteus,- a broker who was paid instead of a commtssio^n on the 
sales effected by him for the plaintiff the whole 

less a certain amount, which was to be paid to the plaintiff, was held not a 
partner.'’^n assistant of a firm of brokers receiving over and 
above his salary a share in the profits and signing letters and delivery 
orders in favour of the firm and otherwise taking part in the management 
of the business, was also held not a partner.® Nor does the payment of 
salaries to the servants or agents proportionate to the profits of the 
business render them liable as partners.* A servant who is paid by share 
of profits is not" a partner, although he may have option to become a 
partner and may do acts which a partn 9 r might do.® 

When the agreement is not only to share profits but also to bear a 

certain share of losses there will be presumption of 

Sharing of losses, partnership.® 


In (Firm of) Chela Ram Sant Ram v. Kishan Chand^ it was held 
that a gomashta sharing in the profits as well as in the losses of a business 
was a partner in the business but the servants were not held partners in 
Mohammad Yusuf y. Fir Mohammad^ in which it was observed : “Now 
coming to agreements executed by the servants, there is no doubt a 
clause in them to the effect that they would be responsible for the josses too, 
but the context and the place where the clause occurs would, show that 
they were to be liable for losses only io the case these were the results of 
negligence.*’ 


In Commissioner of Income Tax V. Mohammad Kasim^^ several 

persons agreed to work on a profit basis and complete 
Other cnscs. control of the business was retained by one person who 
contributed the whole capital and who had the power of altering the 
shares. The executants further agreed to be bound by his orders and that 
if they contravened the provisions of the agre .nent they were liable to be 
dismissed. It was held that the agreement was not a partnership agree¬ 
ment and the executants were merely employees entitled to a certain share 
of the profits. 


1. Ahdtd Latifv. Gopeshwar, A.I.R. 1933 Cal. 204 : 141 I.C. 525 : 56 Cal. L.J. 172— 
a gomashta was not held to be a partner in this case. See also Ram Dayal v. 
Juiwicnjoy Coondoo, I.L.R. 14 Cal. 791. 

2. (1796) 2 Hy. Bl.590. 

3. Morrison v. Verschoyle^ 6 C.W.N. 429. 

4. Thompson Bros. & Co. v. Amis, (1917) 2 Ch. 211 ; Moula Bux v. Mohammad Afzal, 
1922 Nag. 96. 

5. Smith V. Waston (1824) 2 B. and C. 401. 

6. SmUh V. Watsony (1824) 2 B. and C. 401 ; Firm of Chela Ram v. Kishan Chand 
44 I.C. 283 :155 P.L.R. 1917 ; Chockallnga v. Muthuswamly 1925 Mad. 768 : 87 
I.C. ^3, Krishnamacharlar v. Sankara^ Tl Bom. L.R. 1343 ; A.I.R. 1933 Cal. 204 
cited above. 

7. 44 I.C. 283 : 155 P.L.R. 1917. 

8. 1922 Nag. 67 : 65 I.C. 368. 

A,I.R. 1957 Mad. 1053 :106 I.C. 308 : 54 Mad. L.J. 219. 
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Where the agreement gives a person rights usually given only to a 
partner or contains provisions consistent only with the status of a partner 
and not that of a servant or agent, the presumption of partnership will 
arise.^ Where two firms of attorneys combined their business and one of the 
attorneys was to get Rs. 500 per mensem in lieu of his share of the profits, 
it was held that the relationship between the parties was that of partner¬ 
ship® In Abdul Latifs.Gopeshwar,^ A did in his own name business of 
loading or unloading wagons for a company and one B was appointed 
manager with the remuneration of three-fourth of the net profit. It was 
held that the relationship between the parties was that of principal and 
agent and not that of partners. 


If the servant sharing profits has also an interest in the partnership 
caoital or stock, this additional circumstance goes far to show that 
nar nershio was in fact, intended.^ It has also been held under the 
Sh law Thai I? his ’agreement gives him rights usually gwen to a 
oartner or contains provisions applicable to a partner, for example, that he 
shall not ple^e his co-ad^ credit, the inference of partnership is 

conclusive.® 

(i) A who isxonceraed in a colliery esUWishesa general shop in h^ 

^ ^ -iTilihbourhood for the pufpose^T^jupplying goods W 

Some more Englbh the work peopl^, and places B there to conduct the 
cases noted. business. The arrangement is that A shall receive for 

uv ...am I 1 QI» 7 n c uDon the amount of the gross sales made to his worK- 

R shall ta^e all the rest of the pofits from whatever source 
Vs i^lml aopears over the shop door. All the goods of the 
hmiffht and paid for by A in his own name. About four years after 
fnew aEreemtntirenW^ parties Under this agreernent it 

f, that B shall thenceforward buy all the goods required for the 

that A sha FTreceive only 5 p-C. upon the sales to the mij^. B 
wh^’haT seJTTal o?he shops then ope-^n ^count with a bank and on the 

bank there appears to be a balance due to that account 
£7. 000 Thre is no evidence to show that credit was in fact given 
f^Ttv thf3k or thm TheT believed him to be partner at the time the 
coXeted. In an action by the assignees of the bankers agains 
A and B held, there is no partnership between A and B.‘ Here payment 
to A was in 'the nature of commission on certain sales 
Effected through his influence over his workmen and was not sufficient tb 
him. ^ a matter of legal inference, liable as partner-Per Tmdal C.J. 


1. 


2 . 

3. 

4. 


Maurke v. Motley, 28^C.^*. 

TlloUX V. »y/. 

1927 Bom. 187 :51 Bom. 342. 

Raghtauutdany. HormasJI, supra. ^ , t i n? 

MdulLcl/y. Gop«H.ar,m;i Cal. 204:141IC. 


See Reid v. HoHnshead. 4 B. & 
Enderby, 5 B. & A. 954. 


c. 867 : Ex*parte Chuck, 8 Bing. 469 i GUpm v. 
wTsTTi. Ch. D. Ml ; F^e Ua,k (.869) 9 lur. N 3. 829. S« 

also HaUbury. 3rd Muon, Vol. 28, p. 490. » .vn 

Fott V. Eyion and Jona I184fi) 3 C.B. 32 : 136 B.R. 13 :71 R.R. 271. 
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(iH A and B are tailors. A employs B to secure orders for him and 
agrees to allow a cartam share of the^ profits^by way 

a?e°To^°Jltd• by^'ldS’^onT; b-s name is\ot joined with A in the 
business. There is no partnership between A and B. B s n^ht to a share 
of the profits does not necessarily create a partnership. 

(iii) A and B enter into an agreement under which A takes 
oremises in his own name and purchases silk materials on his account to 
carry on tlie business of a silk-lace maker, and provide all the machinery 
and implements of trade. B is employed lo 

of the goods. The agreement further provides that all the silk and 
material^ and all the manufactured goods and the machineries and imple¬ 
ments shall be the sole property of A and that B shall receive for his 
remuneration half the profits as soon as any accrue, and in the meantime 
shall receive £2 per week from A. Business is conducted according to this 
agreement. There is no partnership between A and B.“ 


(iv) A, a clerk in B’s firm, enters into an agreement with B for a share 
of profit and loss in the proportion of one-fifth to A and four-fifth to 
B —it being stipulated that the building in which the business is carried on 
shall remain the property of B. The agreement confers all the rights of 
partnership.® 


(v) By an agreement between A and B and C & Co., it is agreed that 
for the part taken by A in the business he shall receive fixed salary of 
£I80, and in addition shall receive one eighth share both of net profits 
and losses as shown by the books when balanced and A agrees (o advance 
£1,500 to the business. The agreement is to determine on 4 months’ 
notice on either side. A had been previously a clerk to B and C & Co. 
and he continues to perform similar duties after the execution of the 
agreement and is not introduced to the ' customers as a member 
of the firm. B and C & Co. being dissatisfied with A give him 
notice to determine the agreement and exclude him from the place of 
business. A is in the position of a servant. There is no such partnership 
between A and B and C & Co. as to entitle A to injunction or receiver.** 
But A may still be liable as a partner to creditors of firm. 


(vi) Under an agreement between A and B, it is arranged that B is 
to be A’s agent in an underwriting business carried on in A’s name—A 
agreeing to pay B a salary of £150 per annum a proportion of the profis, 
and B agreeing to apply the whole of such part of his time and attention to 
the business as may be required. Bis to keep proper books of account 
to the approval of A. A alone is to bear losses if any in any one year. 
The profit in one year is not to be set off against the loss in any other 
year ; if, after division of profits in any one year, any unexpected claim is • 
made against the parties in respect of the business, A and B both must 
pay their respective proportions therereof, but B is not in any year to be 


1. Andrews v. Pugh, (1854) 24 L.J. Ch. 58 : 3 W.R. 50. 

2. Bf(r/ic//v.//(m/(1841) 5 Jut. 659 : 62R.R. 650. 

(1881) 18Ch. D. 698, doubted in tValker v. Hirsch (1884) 

27 Ch, D. 460. 

4. Walker v. Hirsch, <1884) 27 Ch. D. 460. 
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called upon to pay any greater sum than his share of profits of the year. 
B brings an action against A for an account and a dissolution of the firm. 
B cannot succeed—the contract is not one of partnership but of hiring and 
service.^ 


(vii) A, an assistant in the firm of brokers, receives, over and above 
his salary, a share in the profits ; he with the knowledge of the partners, 
occasionally signs on delivery orders which come from buyers in favour of 
the firm ; he occasionally signs with his own signatures letters dealing with 
mere matters of details ; he purports to make firm offers to buyers and 
sellers and initials alterations in some contracts. These acts do not consti¬ 
tute A partner in the firm.* 

(viii) A and B enter into an agreement under which B is to maintain, 

manage and work a Railway System and A is to hand 
Indian cases. g Railway System together with the rolling 

stock, plant and machinery belonging thereto, and also to provide 
the capital money required, but all expenses are to be sanctioned by A and 
at the end of the period of contract B is to hand over the possession of 
the undertaking of the Railway to A. The agreement further provides 
that the surplus arising from excess of receipts over payments is to belong 
as to 19/20 to A and as to 1/20 to B. A and B are not partners. The 
appropriation of i/20th share is not to be ascribed to any proprietary 
interest in it, but is a remuneration for services rendered by B as agent 
of A 3 

(ix) A corporation invites tenders for a contract to mend roads and 
supply the necessary materials. A and B on one part and C on 
enter into an agreement to do the work. The tender is accepted by the 
corporation. It is arranged that a lease of certain quarries from which 
the metal will be obtained is taken from the corporation in the mime or a. 
who shall then transfer it to C in whose name the tender is made. Mie 
arrangement is put in writing in a letter signed by C addressed to A ana 
and is as follows : “In respect of the work to be sanctioned m my name m 

the tender which is going to be given.by the municipality the 

should be supplied by me alone. That sum should bear interest at 
cent. You two should do the works taking pains. In respect 
and loss W. Krishnamachariar Should have 5/16th share and 
l/4th share for doing the work taking pains and I 7/16tn ^hc:e. " 

manner the one share should be divided and taken at the end. Ac o ^, 
cash and all, should remain with me alone. The e.\pcnses Oi Oonu ^ 
etc., should be borne in common.’* The relationship between * 
is that of partners.^ 

n 119. Clause (c) : AimuKy to widow or child. 

Under clause (c). receipt of the share of the profits of a 'ie 

the widow or child of a deceased partner, as annuity also does o 


1, Ross V. Parkyns, {iBlS) L.R. 20 Eo-. 33t. 
a. Morrisonv Verschoyle, (1*WI) 6C.W.N 429. 

3- Secretary of State for Tndid In C'^cii'f. O.I.P. Compo/iy. \92' k <- 10 

521.A. 167 : 81 I.C. 107. 

4. Krhhnamichariar v. Skankara Salt (I92f0 25 f..W.N 314 P C 5. ^ C 
Sac z\yo Bhaggulaf^. DeGruyiher.(\%6y\ ^ A.l. 74. v/herr -c r ' 

iHtd to exitt. 
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itself make the receiver a partner 

fo hlHvfrioV Th^'s now in framine a clause of 

without jivikinf’the widow a partner or liable as partner by virtue of her 
;rr';rcy;a:'ion' in profus : and\fter her >-sband-s death she can tf the 
articles arc nropcrly framed, enforce payment of the provision mtenaea 
for her/- ^In MslM-iH v. Bamvari LaP 'heir Lordshj^ps of the Privy 
Council held : Where a separation is effected between brothers and the 
business is carried on by the brothers, the business becomes an ordinao^ 
partnership subject to the Partnership Act. On the death of one brother 
iho partnership is dissolved and a right to an-accountiiig arises. If, how¬ 
ever! on the bfother-s death the widow of the deceased brother is admitted 
as a partner to a new partnership, then the date oLdissolution would only 
be the raising of the suit and no limitation can apply. The fact that the 
brother’s share still continued to be dealt with in the books is ho evidence 
of a partnership with his widow. In tail Singh v. Dhaiina Stngh, Vihere 
a firm was the decree-holder and the son of a deceased partner v^s 
admitted to be entitled to a share in the decree assets, it was held that this 
fact did not mean that he was a partner in the firm. Similarly, m Firm 
JRadha Kishan Das v. Mst. Gangabai,^ it was held : The continuance by the 
surviving partners of a firm to carry on the business in the old firm’s 
name docs not by itself render the effects of a deceased partner liable 
for any partnership debts contracted after his death. 


It is to be observed that the rule laid down in this clause follows 
from the fact that the business may not be carried on after the death of a 
partner by the surviving partners “acting for” the widow or child of the 
deceased partner. Hence the mere fact of the assets of the deceased 
remaining in the business and payments being made to the representatives 
in respect of them docs not necessarily constitute them partners.® 



10. Clause (d): Goodwill. 

« 



Lord Lindley observes’ that ‘the term goodwill can Katdjy be said to 
have any precise signification. It is generally used to denote the benefit 
arising from connection and reputation ; and its value iswhat can be got for 
the chance of being able to keep that connection and improve it.* “It (good* 
will) seems to be that species of connection in trade which induces custo¬ 
mers to deal with a particula** firm. It varies almost in every case, but it 
is a matter distinctly appreciable which may be preserved (at least to some 
extent) if the business be sold as a going concern, but which is wholly lost 
if the concern is wound up, its liabilities discharged and its assets got in and 
distributed. I am of opinion then that, both on principle, on the autho¬ 
rity of decided cases and on the ordinary rules of commonsense, I must, 
whenever there is a reputation and connection in business constituting 


1. Lindley, pp. 460, 461. 

2. See Murray v. Havell, 25 Cn. D. 89 ; Page v. Cox, 10 Hare 163. 

3. A.l R. 1923 P.C. 136 ; 50I.A. 192. 

4. A.LR. 1928 Lah. 832; 109 I.C. 50. 

5. - A.l.R. 1927 Sind 218 : 103 I.C. 172. 

6. See Holme v. Hammond, L.R. 7 Ex. 218. 

Lindley, p. 467. 
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goodwill treat that as part of the assets of the concern.**^ The goodwill 
of a business means every affirmative advantage as contrasted with nega¬ 
tive advantage that has been acquired in carrying on the business whether 
connected with the premises of the business or its name or style and every¬ 
thing connected with or carrying with it the benefit of the business.- 

“The goodwill of a parnership has been defined as every possible 
advantage acquired by the firm in carrying on its business, whether 
connected with permises or name or other matter. Included in the good¬ 
will of a partnership is the right to use the established firm name. It has 
been said that the chief elements of value in partnership goodwill are 
continuitv of name, place, and organization. The right to use the name 
of a partner in the firm name does not necessarily pass with a sale of the 

goodwill.**® 

hU Clause (d) under Explanation II lays down that the receipt of a 
share of the profits of a business by a previous owner or part owner of the 
business as consideration for the sale of the goodwill or share thereof, 
does not of itself make the receiver partner with the persons carrying on 
the business. A person who as a result of a bonafide agreement receives 
bv wav of annuity or otherwise a share of the profits of a bus ness m 
consideration of sale of goodwill does not by reason of such receipt of 
profits become pirtuer of the person purehasmg the goorlwiM and carrying 

on the business.* ^ n 

See also notes under sections 14 and 55, infra. 

7. Where no provision is made by contract between 

the partners for the duration of their partner- 
partnership at will determination of their partner¬ 

ship, the partnership is “partnership at will.” 

Partnership at will. 

The English Act uses the expression “partnership at will” in section 
27 but does not contain any definition of “partnership at will.“ In sec. 
26*it merely paraphrases the expression as follows : “Where no fixed term 
has been agreed upon for the duration of the partnership , and in section 
32 (c) as “entered into for an undefined term.*’ In England the contrasted 
wording of sections 26 and 32 has given rise to considerable difiiculty in 
oractice. On the language in the section 26 it has been contended that 
even where an agreement of partnership provided that a partnership should 
be terminated by mutual agreement only, partnership must be taken to be 
a case where no fixed term was agreed upon for its duration and that, 
therefore, the partner could under the terms of the section retire by merely 
giving notice to the other partner notwithstanding ihe terms of the articles 


1 Weddtrburn WfcUerburnt 25 L.J. Ch. 710 : 22 Beav. 84 : 111 R.R. 267. 

Halftbury*s Laws of England, 2nd Edn., Vol. 24, p. 5i4, f.n. (g) ; 3rd ^dn- Vo*- 
p 580 fn (p). Sec also Subramania v. MuthiOt 41 Mad. 612 . 33Maa. L J. 

705 F.B. 

2. Hajl Abdul Latify. Suteman Umar^ 1929 Sind 85 : 119 I.C. 639 ; 23 S L R. 471. 

3 . Corpus Juris Secundumj Vol. 68, S. 69. p. 501.' 

4 Hawksleyy. Outram, (1892) 3 Ch 359 i Rawlinson v. Clarke (1846) 15 M & W 
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will’ has been given io this section.- 

This section contemplates two classes of cases where no partnership 
may be called ‘partnership at will’, namely, where the provision js made 
m for the duration of partnership ; or U) for . the determination of 
partnership. And consequently, where the duration of the partnership 
js provided for in the partnership agreement, it is not a partnership at 
will, but it is a partnership for a fixed term.® 


In Keshav Lai V. Bhailal,^ the Gujarat High Court observed : On a 
plain meaning of the definition, two conditions must be satisned before a 
partnership can be regarded as a partnership at will. The first condition 
is that there should be no provision in the contract between the partners 
for the duration of their partnership and the second condition is that there 
should be no provision in the contract for the determination of that 
partnership. If either of these conditions exist, the partnership would not 
be a partnership at will. Monv the duration of partnership may be ex¬ 
pressly provided for in the contract but even where there is no express 
provision, the partnership will not be at will, if any stipulation as to the 
duration can be implied.^ The same principle also applies to a case of 
determination. The contract may expressly provide that the partnership 
will determine in certain circumstances but even if there is no such express 
term, an implied term as to when partnership will determine may be 
gathered from tlie contract and the nature of the business.® 


It has been held under the English law that the result of contract 
of piirtnersliip is a partnership at will, unless some agreement to the 
contrary can be proved. Such an agreement may be established as well 
by direct evidence as by implication from the acts of the partners, and 
• it is not possible to lay down any rule by means of which the intention 
of the partners on this head can be certainly ascertained where no express 
agreement has been come to.’ Thus, the mere fact that a firm has incurred 
debts, and charged its assets for their payment, is no proof of an agreement 
that the firm shall continue until its debts arc paid, for those debts may 


1. ; V. Elphick. (1910) I K.B. 846. 

2. See Notes on Clauses. 

3. Moss V. Llphick, supra —this caje tlie v.riUcn agreement provided ihat Ihe 
pannership could be determined “by mutual agreement onlv”. Hild not a 
parincrship at will but for a fixed term. “It is imoosstble in this case to say that 
by the terms of the partnership agreenient. the parlnership was at will because that 
means that it is determinable at the will of either of the parlies ; here it is expressly 
provided ih; t it shrill be determined only by mutual consent of both the parlies.” 

4. A.l.R. 196S CmiJ. 157. 

5. Ilahbury’s Laws of England, Third Edition. Vol. 28, page 308, para. 964, where it 
IS said iluu where there is no expoess agreement to continue an owTiership for a 
Qcp.niic periodv there may bt an Luplied agreement to do so- 

See a^o to the same effect Crawshay v. \faule„ 37 E.R. 79 : (ISISI 1 Swanst. 105, 
Vide Thiiiyarojan v. Muihappa Chcftiar, A.l.R. 1961 S.C. 1225 
*»• Lindlcy, p. 159. 
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be paid as well after as before a dissolution.^ Again, the fact that the 
partners have, for partnership, purposes, taken land on lease for a term -tf 
years is not proof of an agreement that the partnership between them shall 
subsist for the same period. It has been repeatedly decided that interests 
in land purchased for the purpose of carrying on trade are no more than 
stock-in-trade.^ 


The burden of proving an implied agreement that the partnership 
was to continue for a definite period lies on the party alleging it.® Such 
an agreement must be clearly established before a party can be deprived 
of his right to retire or dissolve a partnership when he likes.* A partner¬ 
ship for an indefinite period, i.e. where a partnership is not for a fixed 
period will be presumed to be partnership at will.*^ 

On the other hand, in Wheeler v. Van Warf,^ a company, the duration 
of which was not expressly fixed, was held to be intended to last at least 
until after a day appointed in its deed of settlement for the holding of a 

general meeting. 

A provision in the articles that the partnership is not to be dissolved 
till certain assets are realised is not consistent with a partnership at will. 


Where a partnership, entered into for a fixed term, is continued 

after the term has expired, and there is no evidence as 
Partnerships con- jq jjjg additional time for which the partnership is to 
tinned after expiry . . jg treated as having become a partnership at will 
of their terms. having been renewed for another definite 

neriod ® Where a partnership deed did not specify the period of partnei^ 

Gaitulal^'^ it was held : 

Where a partnership entered into for a fixed term is to be continued 
the oeriod provided for has expired, it is treated as having ^ccome 
pa?nenhip wriad not as having been renewed for any definite 

period. 


1 . 

2 . 

3. 

4. 

5 . 

6 . 

7 . 

8 . 

9. 

10 . 

11 . 


See Lindley. p. 159 citing Kmg v. The Accumulative A,sur Co i C.R (N « ) 

See Crawshay v. Maule. I Swanst. 425, 509 and other cases cited at pp. 159, 160 ol 
Lindley on Partnership, 12th Edn. 

Burdon v. Barkus, (1862) 4^De G.F. & J. 42. 
ffpvtarv. Pleitderleath, (1824) 2 L.J.O.S. Ch. 119. 

Wttewoodw, CflW»-e//.25 R.R. 711, 11 Price 97; Bhagwati Parsad v. Babulal, 
1921 All. 411 :63 I.C. 548. 

Subranuuiiam Chetty. 1927 P.C. 70 ; 101 I.C. 17 : 53 Mad. L.J. 

^ Section 17 (2) post. Also sec Neltson v. The htossend Co., (1886) U A.C. 298. 

Sam! Atyanger v. Srinivasa, 4 I.C. 618 :19 Mad. L.J. 77. 

Hail Hedeyatulla v. Mohammad Kamil, A.I.R. 1924 P.C. 93 : 811. _ 

19TO M.P.L.J. 387 : 1970 Jab. L.J. 562. See Yearly Digest, 1970. colmns. 2529. 

2S30. 
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Where ihere was no final settlement of accounts between the partnCTS 
of the main partnership till the expiry of the period of sub-partner^p, 
the term of liie sub-partnership would be deemed to have extended beyond 
the original period fixed and it would become a partnership at will. 


If one of several partners forms a sub-partnership with a stranger, 

the fact that the principal partnership has been entered 
Duration of sub- ^ certain number of years is not proof that the 

partners ip. sub-partnership was intended to last for the same 

number of years, or for as many of them as were unexpired when the sub- 
parinership was formed.^ 

if a partnership is entered into for a single adventure or undertaking 

, . . . , an agreement that the partnership shall last until the 

Joint adventure. adventure or undertaking will be 

inferred.^ 


In Karuiiiuthu.Thi-.:grajon Chettiar v. E M. Muthappa Chettiar,^ it 

was held : Section 7 contemplates two exceptions to 
Partnership of partnership at will. The first exception is where there 

of mills. IS a provision in the contract for the duration of partner¬ 

ship ; the second exception is where there is provision 
for the determination of the partnership. In either of these cases the 
partnership is not at will. The duration of a partnership may be expressly 
provided for in the contract ; but even where there is no express provision, 
the partnership will not be at will if the duration can be implied. 


The same principle applies to a case of determination. The con¬ 
tract may expressly contain a term that the partnership will determine in 
certain circumstances ; but even if there is no such express term, an 
implied term as to when the partnership will determine may be found in 
the contract. 

> 

In this case, agreement of partnership between the appellant and 
the respondent of the managing agencies of mills recited that the partners 
should get in equal shares, the salary, commission, profit, etc., that might 
be realised from the aforesaid managing agencies. It provided for carrying 
on the managing in rotation once in four years, the appellant to manage 
for the first four years and thereafter the respondent to manage for the 
next four years and in the same way thereafter. It further provided that 
the partners and their heirs and those getting their tights should carry 
on the management in rotation. The accounts were to be made once 
in every year after the closing of the yearly account of the two mills. 
The agreement further provided' that in rase either partner thinks of 
relinquishing his right of management under the* agreement it should be 
surrenered to the other partner only but should not be transferred or sold 
to any other person whatever. Finally it was provided that the two 
partners should carry on the affairs of the firm by rotation once in four 
years and the income realised thereby should be divided year after year 
and the-partners and their heirs should get the same in equal shares and 
thus carry on the partnership management. It was held : 


1. Frost Vv MouUon, 21 Beav. 596. 

2. Reade v. Bentley, 4 K. & J. 656 ; MeCtean v. Memard, 9 Ch. 
2. A.LR. 1961 S.C !'>'»< 
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(1) The intention of the partners could not be to create a partner¬ 
ship at will. The intention obviously was to have a partnership of some 
duration though the duration was not expressly fixed in the agreement. The 
terms of the partnership clearly suggested that the duration of the partner¬ 
ship would be the same as the duration of the managing agency. There 
was no doubt that the terms did imply a determination of the partnership 
when the managing agency agreement can-..- *0 an end. The partnership 

was not therefore one at' will. 

A term in the contract that either partner might withdraw from the 
partnership by relinquishing his right of management to the other partner 
AM*mav/the partnership a partnership at will, for the essence of a 
partnership at will ^is that it is open to either partner to dissolve the part¬ 
nership by giving notice.^ 

The partnership could not therefore be determined by the appellant 
by giving notice to the respondent. 

The manaeine agency was validly determined by the resolution 

(2) The n^nag g g y collusion between the 

°‘^‘^®l;.n^and°th?B“arTof Di in terminating the managing agen^ey 

stotcbow™- rn the >“'• i„ a. Vtm.t ot th. Mills .. 

;Sr.h“lioldi Thi' 5ld .o. .b. »t»l..tl.i. of to ......ot 

agency agreement illegal. 

(3) When the company at its Seneral meeting °’^agency*°the 

- if>?oo«ee°tf K r l^oTariy ^the^oa^rd ot 

Directors. [S. 87 B (f) of the CtJinpames Act, 1913]. 

(4) Since there wasanjmplied term m the^^partnersh^^ 

agency that it would detennrae L g/ J^have been determined 

siTiSS trs b»k o!roo"»‘''p.«d .h. 

the managing agency agreement. 

""^Ss. 10 and 13 (0 of the Partnership Act did not apply to t e 

8 A person may become a partner with another person 
8. A adventures or undertakings. 

Particular part- 


case. 


oersbip. 


1. Origin, 

2. Particular partnership. 


Synopsis 


3. Continuous business. 

4. Several persons may form 
particular partnership. 


1 . Abbott V. Abbott. (1936) 3 AU E.R. 823 rdW upon. 
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1. Origin. 

“Section 8 is a new matter and is inserted to meet cases which are 
probably much more frequent in India than in England. The practice of 
establishing particular partnership is much favoured by Indian firms with 
numerous branches, and the practice should not be hampered by doubts 
regarding the extent of liabilities of the particular partner.”^ 

2. Particular partnership. 

Persons may become partners in respect of a single transaction with¬ 
out being partners generally or in respect of any other transaction. This 
is known as a particular partnership,- and its extent must be ascertained 
by examining the terms of the agreement between the parties and their 
conduct. The general incidents of partnership are the same in both cases, 
but in particular partnerships, the rights and liabilities of the parties are 
necessarily limited to particular adventures or undertakings. Two persons 
who buy land for immediate sale, purely as a speculation on any agree¬ 
ment for a division of the profits, constitute a “partnership.** So also two 
solicitors may be partners in so far as a particular case is concerned when 
they agree to share the profits accruing therefrom, but no further.® So a 
partnership may be limited to the purchases and sale of particular 
jewels,^ or to the working of some particular patent,® or to the working of 
it in some particular place or district.*' As already stated, in all such cases 
as these the rights and liabilities of the partners are governed by the same 
principles as those which apply to ordinary partnership ; but such rights 
and liabilities are necessarily less extensive than those of persons who have 
entered into less limited contracts.’ 

An adventure or an undertaking mentioned in this section presumes 
the existence of a partnership as defined in section 4 and therefore z fortiori 
the existence of a business as defined in section 2 (b).® So, the mere fact 
that two persons or sets of persons separately advance money to a third 
person on a joint security does not constitute them partners in law.® 

In Mangarao v. Kishan Jiao (A.l.R. 1965 A.P. 98), the parlies formed 

a sub-lease. The sub-lease was determined by 
efflux ot time. There was no evidence on record to show that the partner¬ 
ship continued even after that time. It was held : The partnership being 
particular partnership stood dissolved with the determination of the sub- 

suTundeMhe P^ffleJsh^” Act “ 


1 . 

2 . 

3. 

4 . 

5. 

6 . 
7. 
S. 
9. 


Special Committee’s Report. 

(*^25) 4 B. & C. 867; Oppenheimer v. Frazer (I907J 2 

Robinson v. Anderson, 20 Bcav: 98 ; Gregor w.^Mainbridge 7 Ha 164 See also 
Chimannwi v. JayanuUd, 1939 Bom. 410 ; 184 I.Cf397 : 41 Bom l1r^899^ 
-Oppenheimer \ Frazer A Wyatt, {\<i01) 2K.^. 50 . 

Asin Lovelf v. Hicks, 2 Y. & C. Ex. 46, 481. 

As in Ridgifoy v. Fhi/ip, 1 Cr. M. & R. 415. 


Sce'Lindlcy. p. 99. 

fCaram Din Hanmb v. Anant Ram, I94l Pesh. 6 : 193 I.C. 51. 

-Sugamnaly. Umaraobi, A.l.R. 1938 Nag. 550 ; 1938 N.UJ. 324 : I8I I.C. 24. 
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Where goods arc purchased and money is raised fora joint adventure 

Other instances ‘he lending, though ostensibly by an individual, is 
of particular part- ^od substantially a dealing of the joint adventure 

nership, the adventurers are liable as partners. But there is no 

responsibility for goods, etc., purchased on the credit of 
an individual adventurer previous to the contract though afterwards 
brought in the joint stock as his contribution.^ 

Where the agreement is that the publisher should defray the expenses 
of a work written by the author and should receive a percentage on the 
gross amount of sale and that the net profits of each edition should be 
divided equally between both parties, the case is one of joint adventure 
under the section and will last so long as may be necessary to dispose of a 
complete edition.- But where a publisher agrees to pay to the author who 
supplies the manuscript a certain percentage of the sale proceeds the 
parties are not partners.^ 

3. Continuous business. 

Where there was to be continuous business because different lots 
were to be purchased, on difTerent dates as they came for sale, even after 
bidding the money was to be paid on different occasions and the lots taken 
out on different dates, sold to the possible customers as they turned up, 
and the profits ultimately divided, this amounts to partnership.^ 


4. Several persons may form particular partnership. 

The use of the words “a person may become partner” does not imply 
that only two persons become partners in case of a particular adventure 
or undertaking within the meaning of this section. More than two persons 
are competent to enter into an agreement to carry out a particular 
adventure- and one person or more may become partners with a firm. 
Where a third person beco mes a partner with a firm in a particular 
transaction, he docs not become partner in the firm as such and in a suit 
brought by thd firm in respect of that transaction without making that 
partner a party is notimrintainable.^ 


1. Karam AH v. Kariniji, 1914 P.C. 132 : 42 I. A. 48 : 26 I.C. 915. 

2. Rcade v. Bentley, 4 K. J. Ch. 656. 

3. Kelley's Directories Ltd. w. Garin & Lloyd, (1902) 1 Ch. 630, afTirming (1901) 1 
Ch. 374 ; Venables v. Wood, 3 Ross Leading cases 529 ; Ahndwm v. llnben (1922) 

1 K.B. 477. 

4. Ramdasy. Mukat Dliari, A.T.R. 1952 V.P. 1. 

5. Firm of Khanumal v. Karim Mohammad & Co., 1932 Sind 78 : 139 J .C, S60, 
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RELATIONS OF PARTNERS TO ONE ANOTHER 

9. Partners are bound to carry on the business of the 

General duties firm to the greatest common advantage, to be 
of partners. just and faithful to each other, and to render 

true accounts and information of all things affecting the firm 

to any partner or his legal representative. 


Synopsis 


1. Analogous law. 

2. Utmost good faith required from 
every member of the. partner¬ 
ship. 

3. Obligation of partner not to 
ben^t themselves at the expense 


of their co-partners. 

4. Duty of partners to render true 
accounts. 

5. Disclosure in partnership suits. 

6. Injunction in case of mismanage- 
went. 


1. Analogous law. 

This section reproduces the repealed section 257 of the Indian 
Contract Act. It appears in the English Partnership Act, 1890 in a 
severely pruned form in section 28,' on which Dr. Underhill coniments 
that “it seems regrettable that the provisions of this Act of 1890 do not 
affirm this particular general principle, and the omission is the Djjre 
remarkable because section 257 of the Indian Contract Act provides tnai 
the partners are to carry on the business of the partnership for the greatest 
common advantage, to be just and faithful to each other and to render 
accounts etc. A broad general principle of this kind is just what one 
would expect to find in a code, but it is not to be found in the English 
Act, which treats the subject-matter inadequately, by a reference to 
particular circumstances in sections 28-30.”’® 

2. Utmost good faith required from every member of a partnership. 

Ordinary partnerships are by the law presumed to be based on the 
mutual trust and confidence of each partner, not /Only in the <skiU and 
knowledge, but also in the integrity, of every othed partner.^ The 
good faith is requisite in the relations between partners inter se.* * The 

1. Section 28 of the English Partnership Act. 1890, reads as follows : . , n 

“Partners are bound to render true accounts and full infom^tion oi au 
things affecting the partnership to any partner or his legal representatives. * 

2. Underhill’s Frinciples of Laws of Partnership, 8th Edn., p. 83. 

3. Halsbury’s Laws of England, 3rd Edn., Vol. 28, p. 525. 
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utmost good faith is due from every member of a partnership towards 
every other member ; and if any dispute arises between partners touching 
any transaction by which one seeks to benefit himself at the expense of 
the firm, he will be required to show, not only that he has law on his 
side, but that his conduct will bear to be tried by the highest standard of 
honour.' Thus, if one partner knows more about the state of the partner¬ 
ship accounts than another, and, concealing what he knows, enters into 
an agreement with that other, relative to some matter as to which a 
knowledge of the state of the accounts is material, such agreement will not 
be allowed to stand.”* 

Even though a partner may leave the active management of the 
business altogether to the other members of the firm, he does not thereby 
waive his right to be informed of all the firm’s operations, and to investi¬ 
gate all its acts to ensure tha t good faith^ and good business methods are 
being adopted.” This involves a corresponding duty of hiembers of the 
firm so to manage that there shall be no concealment of one from another 
whether wilfully or negligently. But it is open to the co-partner to elect 
not to insist on this valuable right to full information and if he deliberately 
does so he cannot subsequently be heard to complain against hjs co-partner 
”for n ot disclosing full informatiom- Thus, a partner, who is entitled to* 
repudiate the agreement, subsequently knowing that material facts have 
been concealed from him by his co-partner, deliberately elects to stand by 
the agreement without insisting on his right of full disclosure, the duty of 
full disclosure will not prevent his co-partner from relying on his election 
and holding him to his bargain.® There must be good faith in all dealings 
between working partners and sleeping partners.** ^ t\\ 

The principle has been thus laid down in Corpus Juris Secundum 
The status, duties and obligations.of partners as to each other arising 
from the' relations’hip of partnership are regulated by the express contract 
between them«s far as the express contract extends and continues in force, 
and the courts cannot rewrite their agreement ; but those duties and 
obligations which are no t reach ed by the express contract are implied and 
enforced by law. The relationship of partnership is fiduciary in character 
and imposes on the members of the firm the obligation of the utmost good 
faith in their dealings with one another with respect to partnership 
affairs, of acting for the common benefit of all the partners in all transac¬ 
tions relating to the firm business, and of refraining from taking any 
advantage of one another by the slightest misrepresentation, concealment, 
threat or pressure of anv kind. 

The principle that partners must deal with each other in the 
utmost good faith covers not only transactions taking place while the 


1. Lindley, p. 342 ciling Biisset v. Daniel, 10 Ha. 522, 5.^6. 

2. See Law v. Law^ (1905) 1 Ch. 140 ; Maddeford v- Ausiwlck, 1 Sim. 89 ; Lindley* 
p. 342. 

3. Law V. Law, (1905) 1 Ch. 140. 

4. Kurandaltammai v. T.P,E.N. Kunht Kannan, 1930 Mad. 141 : 123 I.C. 596. 

5. Vol. 68, 8. 76> p. 516. 
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partnership is an established and going enterprise, but also, those taking 
place during negotiations leading to the formation of the partnership. 
The fiduciary character of the relationship is limited, however,_ to matters 
connected with the partnership enterprise. The obligation is especially 
stringent on a partner who is managing the business, or who is the 
agent of the firm in the transaction of its business, receiving a salary in 
addition to his interest. 

“It has been held that each partner has a right to know all that the 
others know regarding the partnership affairs, and is under the duty not 
only of not concealing any material matter regarding such affairs, but of 
fully divulging to his co-partners all matters within his knowledge material 
to the affairs or property of the partnership, at least on demand.” 


Notwithstanding the universal application to partners of the rule 

Each partner must perfect good faith, if one partner repudiates 

do his duty. contract of partnership and refuses to perform his 

duty towards his co-partners, he will not be heard to 
complain if they in their turn decline to treat him on a footing of equality 
•among themselves. “A partner who complains that the other partners do 
not do their duty towards him, must be ready at all times and offer himself 
to do his duty towards them.’*^ “But if a partner has been set at 

defiance by his co-partner ; if they have denied that he is a partner, and 
that he has any right to interfere in the partnership, they can derive 
no advantage from the circumstance that he has not performed his duty 
^to them’’^ 

It has been observed by Lord .Lindley^ that “this obligation to 

Intending and fairness and good faith is, moreover, not 

outgoing partners, confined to persons who actually are partners. It extends 

to persons negotiating for a partnership, but between 
whom no partnership as yet exists. Thus, if one' of thenS, in negotiating 
for the acquisition of property for the intended firm, receives a bonus 
or commission, he must account for it to the firm when formed ; it also 
extends to persons who have dissolved partnership but who have not 
corapeletely ^ wound up and settled the partnership affairs and most 
especially is good faith required to be observed when one partner is 
endeavouring to get rid of another, or to buy him out”. Anson,^ however, 
modifies this view when he says : “Suretyship and partnership are some¬ 
times described as contracts which need a full disclosure of all facts likely 
to affect the judgment of the intending surety or partner. This statement 
goes too far : either contract would be invalidated by material, .though 
innocent misrepresentation or by such non-disciosurc of a fact as would 
amount to an implied representation that the fact did not exist; but 
neither as a rule requires the same fulness of disclosure as is necessary 

in a contract uberrimoe fidei .There seems to be no rule requiring full 

disclosure in the formation of a contract of partnership, but since, when 


1. Per Lord Eldon in Const v. Harris, (1824) Turn & R. 524. 

2. Lindlcy. p. 343 citing Dale v. Hamilton, 2 Ph. 266. 

3. Lindley on Partnership, 12th Edition, pp. 342, 343. 

i. Anson’s Law of Contract, 23rd Ediiion. pp. 242. 243, 244. 
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the partnership has been ibrmed, the parties Stand to one another in the 
conndential relation of principal and agent, each partner is bound to 
disclose to the other all material facts and to exercise the utmost good 
faith in all that relates to their common business. The duties of partners, 
however, are now for the most part regulated by Partnership Act, 1890.” ’ 


It is to be observed that “this obligation to good faith does not 
__ impose a fiduciary character upon the agency which 

nature of **aBencJ between partners; for instance, if one partner 

between partners * has in his hands money received by him on account of 

his firm, an order for payment of that money cannot be 
enforced by comittal or writ of attachment^ : and as will be seen hereafter, 
the ordinary statutes of limitation apply to action after a dissolution of 
partnership or the exclusion of a partner.**^ 

^ / 3. Obligation of partners not to benefit themselves at the expense of 
their co-partners. 


Partners are bound to carry on the business of the firm to the 
. , greatest common advantage. As obsened by Lord 

English law. Lindley, good faith requires that a partner shall riot 

nbtaiii a orivate adyantafi£_aLiiie_expense of the firm^ He i% bound in 
all transactions alTecting the partnership, to do his best for the common 
body, and to share with his co-partners any benefit which he may have 
been able to obtain from oth^r people, and in v/hich the firm is in honour 
and conscience entitled to participate^?^ Sections 29 and 30 of the English 
Partnersliip Act, 1890, lay down as follows : 


“29. (1) Every pattner must account to the firm for any benefit derived by 
him without the consent of the other partners from any transaction concerning the 
partnership, or from any use by him of the partnership property, name or business 
connection. 


(2) The section applies also to transactions undertaken after a parincrship 
has been dissolved by the death of a partner and before the affairs thereof have 
been completely wound up, cither by any surviving partner ot by the representatives 
of the deceased partner. 


30. If a partner, without the consent of the other partners carries cn any 
business of the same nature as and competing with that of the hrm, he must account 
for and pay over to the firm all profits made by him in that business." 


T(iu 8, a partner, like a trustee, must not make a private gain by 
reason of his membership of the firm. He must account to the firm for 
all commissions on sales or purchases of the firm’s property. Ke must 
not as vendor or part vendor make a profit by the sale ofproperiyio 
the firm.* In this cas^ one of several partners was employed in purchasing 
goods for the firm. He without the knowledge of his co-par!ners. supplied 
them, at the market price, with goods previously bougiu by himself when 
the price was lower, and he so made a considerable prolit. The court 

t. Pietdoeke v. Bun, (1894) I Oi. 343. 

0. Liqdtey, p. 344. 

3 . Lindley, p. 344. 

4 . Bentley v. Crmen, 18 Beav. 75 ; Lindiey, p. 345. 
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tii-kt Np 3 nd thRt he wss flccount* 

held that the transaction could i Similarly, a partner must not, 

able to the firm for the profits ’interest, ^purchaser 

without full disclosure to jo-partirer^^ case, the 

plaintiff and the defendant a^eed^w^ ^arranged that the defendant 

iCiM sdMt io certL persons for £60,000 and that the profit of £10,000 
should be equally divided between the plaintiff and the 

defendant however, in fact sold the mine for much mo. e than £60,000 to 
aconman}in svhich he himself had a large interest. It was held that 
the plaintiff was entitled to one-half of the whole profit made by the 

resale. 


It also follows from the above case that one partner who authorises 

another to sell partnership property at a given price does 
Authority to sell thereby deprive himself of his right to share a higher 

«a?ver'''o? K o? P^ce if a higher price should be realised.^ 

higher price. 


The same principles apply to attempts made by partners to secure for 

therhselves benetits which it was their duty to obtain. 
Obtaining bcncBts jf at all, for the firm to which they belong. Thus in 
which in honour be- y Horue^ the plaintiff and the defendant ag» 

long to the tirm. purchase of an estate in moieties between 

them. The estate was subject to several incumbrances which were to be 
discharged out of the purchase-money. The defendant had abatements 
made to him by some of the ii^cumbrancers of several sums due for interest 
and otherwise, which they in consideration of services and friendship 
agreed should be to his own use. However, on a bill brought against him by 
his co-purchaser for an account of Die rents and profits, the court did not 
allow the defendant the exclusive llcnefit of these abatements, holding that 
he must account for them, the purchase being made' for equal benefit of 
both parlies, and on a mutual trust between them. 


If one partner obtains in his own name either during the partner¬ 
ship or before its assets have been sold, a renewal of the lease of the 
partnership property, he will not be allowed to treat this renewed lease as 
his own and as one in which his co-partners have no interest."* A partner 
like a trustee, cannot retain the benefit of the renewal to himself only of a 
lease of property leased to the firm, whether he obtains the renewal secretly. 


1. Dunne v. English, (1874) L. R. 18 Eq. 524 ; Lindley, pp. 345, 346. 

2. See Lindley, p. 346, 

3. I Eq. Ab. 17 cited by Lindley, pp. 346, 347. 

4. Lindley, p. 347. Featherstonhaugh v. Fenwick, 17 Ves. 298, 307 : 11 R. R. 77. In 
such case the other partners cannot restrain the landlord from granting lease to 
one partner only. Their remedy is to treat the lease as a trustee for firm. Sea 
Alder v. Fourocre, 3 Swans- 489. But sec Ramalinga ReiUiy v. Ramalingam Sftty, 
A. I. R. 1938 Mad. 929 and notes under section Impost. .f 
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or openly, if renewable by the firm as of right.* In C/fgg v. Fishwick^ 
the admmistratix of deceased partner assigned all the interes't of that nart- 
ner m the partnership premises unto or in trust for the parties entitled to 
his estate. It was held : (1) The administratix was entitled to a receiver 
m respect of intestate's share of the partnership, including a renwed lease • 
(2) as the administratix was still subject to. the partnership liabilities she 
was entitled to institute a suit against the surviving partners for the pur¬ 
pose of taking the partnership accounts. ^ 


The renewal of lease in both the above cases was clandestine. This 
Open renewal. however, not an essential feature.^ In Clegg v. Edmondson* 

the partnership was at will. The managing partners gave 
notice of dissolution and of their intention to renew the old lease for their 
own benefit. They afterwards did so, the other protners protest¬ 
ing, and there was evidence to show that the landlord objected to renew 
to any persons except the managing partners. It was held, however, that 
it was not competent for the managing partners thus to acquire for them¬ 
selves alone the benefits of the renewed lease. 


It has also been held under the English law that a partner by renew- 
o-^ lease against the will of his co-partners cannot 
renewS lease. enforce it on them and compel theni to treat property 

comprised in it as acquired for the firm, unless there is 
some agreement binding them so to d^^—In this case, C and N entered 
into partnership for twenty-one years as ironmongers under articles which 
provided that the business should be carried on for twenty-one years at the 
G. R. premises,'-or in such other places as the partners may agree upon. 
Afterwards the partners agreed to add to their business that of iron- 
founders, and took for that purpose the G. Q. works. The lease of these 
works expired during the partnership and C declined to concur in a 
renewed lease. N thereupon took a renewed lease of them in liis own 
napie* and insisted on his right to continue to carry on the ironfounding 
business there on account of the partnership. It was/le/J : (1) As the 
partnership business could only be carried on in such place as the parti^rs 
agreed-upon, if they did not agree upon a place it coulfTi^t hp rarri^^ 
at alh aflJ ~one partner in me abfi^ce_Qf express power for jiiat-piiLposc, 
could noi without the consent of the other, although tHc^arincrshjp was 
to conimae r or a oennite term, renew on account of the paTfnership a lease 
of the prupcHy on which the business had b(^*n carried on, and that G was 
entitled to an injunction to restrain from employing the assets or pledg¬ 
ing the credit of the partnership in carrying on business at the G. Q. 
works. 


*• (*903) 2 Ch. 40 ; Clegg v. Edmondson, 

\VSj9i) 9 Ot M* & C» 787. 

2. I Mac. & G. 294; E. & E. Digest, Vol. 36, p. 483. 

3. See Liodley, p, 348. 

(l903)'2Ch.pp. 61,62; 

tiiMljy, p. 349 dling Clements v. Norris, 8 Ch. D. 129 ; E. &. E. Digest. Vol. 36. 


5. 
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It cannot he said that a person buying a reversion on a lease 

facie does so by virtue of any interest in the lease. The 
Purchase oi ^ j-^^ase of reversion therefore stands on a different 

reversion, K 

tooting. 


In5cvi7«v. IVebh^ it was held: The doctrine that wherever the 
reversion on a lease which forms part of a trust estate is purchased by the 
trustees of the lease the purchase is for the benefit of the estate applies 
only to leaseholds which are renewable by custom or contract. Therefore if 
a trustee of a lease which is not thus renewable buys the reversion on the 
lease, he may, in the absence of Iraud, hold it tor his own benefit. 


high standard of honour also requires that no partner shall 
derive ;tny exclusive advantage by 'the employment of 
Benefit derived partnership properly, or by engaging in transadifins 

from use of partner- . T -»-- - 

ship property. 


in rivalry 'willi the firm.- No partner who owes a 
duty towards another can place himself in f^ituation 
which gives him a bias against the discharge of that duty.^ case, 

(he iManiliiT and the defendant were partners as dealers in lapis calaminaris. 
The defendant, who was a sliopkccpcr.' lived near jhc mines in which 
the ore* was got. and he purchased It of the luincrST Instead, however 
of paying them with money,-l^c paid them with sliop goods, and in his 
account with the plaiinilV, charged him as for cash p^d to the amount 
o\'the selling price of the goods-. The plaintilf contended that the price 
of the ore ouglu, as between himself and the defendant, to be considered 
as being the cost price of the goods given in exchange for it, and that 
the proiii made by the exchange ought to be accounted 'for to the 
partncr.ship. The court upheld it, holding that it was the duty of the 
defendant to buy the ore at the lowest possible price, and to charge the 
partnership wiiii no more than he actually gave for the goods bartered 
for the ore. An Account of the profits made by the defendant in his barter 
of the goods was decreed accordingly. 


In Gardner v. AfcCulcheonf a ship, of which the plaintiff and the 

Part owner of were part owners and the defendant was 

ship. master, was employed for the common benefit of all in 

trading and carrying under charter.. The defendant, 
during the time the ship was thus employed, traded on hi'^ own account . 
and made considerable pront. It \vas nelu that he was bound to account 
idr tne profits iRTTs obtained although he alleged that the profits were 
made solely by the employment of his ow'n private capital, and that by 
custom masters ot ships were allowed tc trade for their own benefit. 
The Court declined to recognise any such custom, and considered that 


1 . 

2 . 

3. 

4. 


29Ch.D. 673; GnJTtth v. Owen 
foUoved (1897) 76 L.T. 770 explained ar ' 

Sec section 30 of the English Partnership Act, 1890, supra, p. 141. 
liurfon v. IVookey. (1822) 6 Madd. 367 ; Lindlcy, pp. 3^9, 350. 

24 Beav. 295, where 

cmiii^'a owner of a ship was held to be exclusively 

«nuuca 10 money paid to him for his vote in the appointment of a master. 
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the profits had been made by the employment of what wac tu 

therefore a right to 

Lindley observes* : ‘/a partner is not allowed to make use of any 

informatton obtained by him in the course of transaS^ 
Partner rannot mg the partnership business or by reason of hk 

SSnon obtoin'ea'".; “"TransL^o^ wh' h™’ exclusive use in 

course of partner- tran^ction which is within the scope of the part- 

ship business for jjership business ; and if he does so. he 

hU own exclusive for_any profi ts_ he may" derive from the 

inforinatiom^ But he need not account for any profit 

... . „ aeriyed from the use of such information, for purposes 

which are wholly outside the scope of the partnership business *’i He 
quotte Aas v. Benharn^ In that case, a meml^er of a firm of shipbrikers 
assisted in forming a joint stock company for building ships. In doing 
so he used information obtained as a partner and occasionally the name 

and office paper of his firm. He was paid for his services in forming the 

company, and made a director of it. He threatened to set up as a ship- 

broker under the name of his old firm. It was/leW : (1) He must be 
restrained from so using his firm’s name : (2) As the business of the new 

company was b^ond the scope of the partnership and did not compete, 
an account of profits could not he decreed. 

Lindley further observes : A partner is not allowed in transacting 

Partner cannot i"® partnership affairs to carry on ?or his o wn sole 
carry on separate P^u^t anv separate trade or business which, were it 
business for his own OQt for hi s connection with the narinershin he would 

^ a posi tion to carry on^ Bound to do' 

t.- tc * * his Dest tor the firm, he Is not at liberty to labour for 

himself to their detriment; and if his connection with the firm enables 

cannot appropriate that gain to himself on the 
pretence that It arose from a separate transaction with which the firm 

?havina poitioq of the road being allotted to each, and 

i f stipulated also that nA partnership thould exist between 

®S*'eement with the Mint 
to plates npt on the road. It was held that all the 
parties were entitled to share in the profits of this agreement. 

This doctrine was applied also in Lock\. Lynam,^ In this case 

DIstliict boslMst. tne plaintiff and' the defendant bad agreed to share the 

Aant fnr tUm • P^ofit dud loss arising from contract taken by the defen¬ 
dant for the supply of meat and bread to Her Majesty’s forces in 

See Lindley, p. 350. 

(■• 91)2 01 . 244 . 

>«. 14 ? 

V. Mackay, 34 Bcav. 


1 . 

2 . 

3 

4. 

5. 
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Ireland. Whilst this agreement was m force the defendant entered -into 
secret agreement with other persons to share with them the profit and 
loss accruing in respect of similar contracts entered into and taken by 
them. The plaintiff claimed a share in the profits made by the defendant 
under these secret agreements ; whilst the defendant contended that he 
was entitled to refain them for his own exclusive benefit. The Lord 
Chancellor observed, that in all cases of this kind the real question was 
whether, from the nature of the transaction between the partners, there 
was any express or implied contract against other dealings of a like cha¬ 
racter ; and although there was no engagement not to enter into any other 
partnership of the same kind, .still it never could have been in the contem¬ 
plation of either of the parties that one partner should, in his own name 
or in that of any other person, adopt contracts to the prejudice of the 
other’s interest. A decree was accordingly made directing an inquip^ 
whether, during the period for which any partnership between the plaintiff 
and the defendant existed, the defendant, either alone or jointly with any 
other person or persons separately from the plaintiff, entered into, or was 
beneficially interested in, any other contract or dealing of the like nature 
with tho^ in which the plaintiff and the defendant were engaged as 
partners. 

A partner cannot, without the consent of his co-partners, lawfully 

carry on for his own benefit, either openly or secretly any 
business in rivalry with the firm to which he belongs.* 
tbe fina. where a partner carries on a business not connected 

with or competing with that of the firm, his partners have 
no right to the profits he thereby makes, eve n if he has agreed not to carry 
on any separate business.^ 

It has, however, been held competent for one partner to acquire for 
Rnrino nrt bimsclf the share of a co-partner in the partnership business, 
’ ^likout informing the Other partners of the purchase, and 
without giving them an opportunity of acquiring it.® In 
the case cited the articles of partnership did not forbid such a purchase ; 

nor was it any part of the business of the firm to buy the shares of its 
members. 


In Trimble v. Goldberg!^ three partners purchased with a view to a 
rc-sale ^ a joint adventure certain building plots and ’shares in a company. 

of fbe company’s assets consisted of 
other building plots in the same locality as those purchased. Such other 

building plots were purchased from the company by two of the partners 
without the knowledge of the third partner. In the benefit of this purchase 
the third partner claimed to share, but the claim was rejected. It was held 


]. 

2 


3 . 

4. 


Lindlcy. p. 353 citing Gfassington v. Thwaites, 1 Sim. and Stu. 124, 

Benbam, (1891) 2 Ch. 244 ; Dean v. MacdowetL 8 Ch 
former <ase the defendant was not bound to give his who e time 
to the partiwrship business ; in the latter case he was so bound and Sfrh^ 
damages for br^ch of covenant might have been obtained in the case tho^h thi 
coN-enant could not be enforced V injunction S^ UndVy o^^^ 

KirchnerA Co v. Gruban, (1909) 1 Ch. 413. ° ® 

Lindlcy, p. 353 citing Cossets v. Stewart, 6. App. Cas. 64. 
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that the purchase was not within the scope of the partnership, nor made 
in rivalry with it, nor forbidden by the articles, and that even if the pur¬ 
chase had been forbidden by the partnership articles, it did not necessarily 
follow that the third partner could claim to share in the profits. 

The same obligation to act with good faith exists between persons 

who have agreed to become partners ; and if one of them. 
Partnership not negotiating for the acquisition of the property for the 
yet formed. intended firm, receives a bonus or commission he must 
account for it to the firm, when formed. He cannot retain it for himself on 
the ground that it was paid to him for personal services rendered to the 
vendor before any partnership existed. Having obtained the benefit whilst 
negotiating for himself and his future partners he must share such benefit 

with them.^ 


Where there is a full disclosure of all the facts and no unfair advan¬ 
tage has been taken, the rule laid down in this section 

The rule docs not I ^hus in Ram Nath v. Pitamber,^ the 

nSl * defendants took a lease from the Government for the 

purpose of catching elephants and took the plaintiff as a 
partner in the venture. The plaintiff was authorised to 
manage the business and it was agreed that the sale of the elephants would 
rnkfolace in the presence of the representative of the defendant. A sale 
w« held after due intimation to the defendant in the presence of his repre¬ 
sentative and the approved price paid by the was held that 

the ownership rights in the elephants thus purchased duly passed to the 

plaintiff* 

4. Duty of partners to render true accounts. 

A partner is bound to render proper accounts to his other 
Tbis iVone of the main legal incidents of the relation between them. The re- 
llt^^n beween partners is often for particular purposes referred to as bang 
same as that which exists betweg n pri ncipal and _agent. It is 
o). roartner (as it is in'caseoTlmagent*) to rendeHrue and clear accounts 
of the partnershjp_ 3 ffiurs. A partner, who has rnixed UP 
with .fie fiSflnaito ^coUnts. .so as to make it impossible to discriminate 
.hem will not be allowed amoun^^ ^^tly s eent by him for 
Ae firm 7 F ailure to pro^ce amounts wh^ requiredTy the court 
Jo will justify the court to conclude that the accounts if produced 
^not support the case of the party failing to produce l^m. Bt»t 
Evidence not produced though available raises adverse presumption. Inron- 
sistent pleas and not proving pleas raised indicatej^sity of defence. The 

I FawcftI V. WhUehouse. I R. & M. 132 See Hicktps v. Cong,tve. 1 R. & M. 150 and 
' Other cases of ihal class, relating to promoters of companies. 

2 . 43 Cal. 733 : 31.C. 440 : 22 Cal. L. J. 339 : 21 C.W.N. 632- 

3 See section 213, Indian Contract Act. 1872. 

^iiWhave 

concern<LDdley*pp.428.429). ^ lui r' 

5 Evidence Act. S 114, Illust. (g) ; Rame^war v. BaiU Lot, 1929 P. C 9 : 114 I. C, 

592 F. C. 



148 


THB INDIAN PARTNERSHIP ACT 


[Sec. 9 


same rule holds good where no accounts are kept or are kept in ari 
unintelligible form or are destroyed. If a partner has books of accounts 
in his possession and will not produce them, an account may neverthe¬ 
less be arrived at by presuming everything against him.^ J 

^ In Krishnamurthy Ayyar v. Vijayaraghavachariar- it was held : Under 
the Partnership Act every partner has_a statutory right to inspect the 
boo ks of a ccounts o f the firm, to scrutin is e the entries made therein and 
thereby inform hirnself of the progress ojLihe. buMness^iOhe firm* WHerj 
the account Fooks ot the partnersnip^fTrm are produced by a partner as 
being those maintained in the regular course of business ‘ they are prima 
facie evidence against eachjjf them and also for any of thepi against the 
others. But the presumption about their genuineness is a rebuttable one 
and if any of the partners seeks to surcharge or falsify the accounts it is 
open to him to prove the same by evidence.) The court might however 
give special directions in regard to the account under O. 20, R. 17. 

* C.P. Code. 

' A partner is not only bound to submit statement of accounts but 
is also-required to hand o_Yei_tQ theii rmthe b^anceFf moneys belonging 
to the fir m an d lying with him and also to explain accounts and proaucc 
vau.diersjreI^hi_jFAvery^ BelbhgTnXtQ the ftrm and coming into hT^^ 
ha nds in the course of_ busines5j) The general right to be supplied with 
true accounts arid proper information of all things affectinc the firm 
extends also to the legal representative of a partner, j 

\ Good faith and utmost bona fides are required in dealings between 

working and sleeping partners when matters relating to accounts are 
concerned, and thus when a working partner produces false accounts and 
induces a sleeping partner to execute promissory note through fraud, that 
promissory note is vitiated by such fraud ^ 


Though.a working partner is not a partner in the technical sense of 

the term he is liable to account for the dealings for which he is responsible.® 

% 

As already stated,® one of the several partners may purchase the 
Purchase by a another for his own benefit* and not for the 

partner. lirm. it is clear law that in a transaction between 

inih^ co-partncrs for the sale by one to the other of a share 

in the partnership business, there is a duty resting upon the purchaser 
who knnw. and is aware that he knows more abou*J the paSs^p 

2rs.L;i^ v. J928 Sind 133 ; lOS I.C. 873 : 

(1961) 1 Mad. L.J. 358. 

Shipp,Co., Cmi) 7 Ok 

K^rundai^ammal V, Kunhi Kannan. 1930 Mad. 141 : 133 I.C. 596. 

S Jfinr !yer v. Annaswamy, 1951 K.L.T. 175 F.E 

bee notes on pages 145 and 146 ante. 

Sec Casseh v. Stewart, (1£81) 6 App. Cas. 64 
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2 . 

3. 


4 

5. 
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relations op paktm 
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accounts than the vendor to put the vendor in possession of all material 
facts with reference to the assets and not to conceal what he alone knows, 
and unless such information has been furnished, the sale is voidable. 
Similarly, where a partner in violation of the express terms of the agree¬ 
ment of partnership and concealing certain facts from his co-partner sells 
partnership property to a third person and then repurchases it, he cannot 
keep to himself the prohts made by subsequent dealing with the property.^ 
Where one partner enters into a contract with another in relation to the 
interests of the partnership, it is his duty to make a full disclosure of all 
the material facts within his knowledge, which would assist the other 
party in deciding whether to enter into the contract or not. Thus, whej® 
a partner who exclusively superintended the account of the-concern, agreed 

hi^ co-nartner's share of the business for a sum which he knew 
ftom a ^ounis in’^hfs possesion (but which he concealed from his co¬ 
partner) was an inadequate consideration it was held that the agreement 

could not be enforced.^ 

It is competent to a partner to acquire for himself the share of a 
^ co-partner in the partnership business, without mfor- 
Buying co-part- ^ partners of purchase and without giving 

“hem an opportunity of acquiring i..» 

Reoardine right of inspection of account books through an agent 

Regarding /ates the English law thus : “Any partner 

Agent of a part- • to exercise his right of examining the books 

and accounts of the firm by an agent appointed by him 

■sr&'s:“b?uS iVoSi ;.rrb ” .s:;'; r 

hfmself nbr his agent is entitled to make use of any information 

“ f w v”r 5 

req^red or that the inspection is wanted for an improper purpose . 

The nersonal representatives of a deceased partner are entitled to 
^ an a«x)unt from the surviving partners. ‘^5 

ersooal repre- moment the legal representatives are brought on recora 



, #>Tu»v iCh. 140; Kngiisn oc cmpuc 

2 Holland. (1913) 108 L.T. Rep. 385 (P.C).: 82 LJ.P.C. 81. 

dough V. London North Wertorn Railmty Co. (1876) 7 Ex_26 : 4 L, J Ex. 17 
25 L T. 708 ; WlUlom Brunton v. John Brunlon, 1925 Mad. 360 . ™ . 

Bentieyv. Craven, IS Bcav. 15 See 2 l\»o Earn Nath v. Piiambcr, 43 Cal. 73 

Cas!dsl^^^wartg6App. Cas. 64. See also Trimble v. Gouldberg, (1906) A.C. 
493 cited at page 146 an/«. nuchev 

abo «ot.i 

uod6r S* 12t 
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d..i itot or. pi.ioiw .. r'!,“ dlUdSlii” 

Sleeping partner. :♦ ^eld that the partnership m question was void and 

SSSiSSSaEiiltiHl 

pla^tiff had no hand in the management of the same, bince me piainun 

appellant advanced the money to the ‘Itood in fiducia?^ 

also defendant No. 2, the firm and defendant No. 3 stood m Uduciary 

relationship to him and following the observations of their Lordships of 

the Supreme Court reported in Siw Ram v. Radha Ba, A.l.K. 1968 S.U 

34 I am of the opinion that, in the circumstances of this case, the Court 

should not shirk from helping the appellant in having the accounts settled 

with the defendant-respondents. The said observations of the Supreme 

Court are as follows :— 

“The principle that the Courts will refuse to enforce an illegal 
agreement at the instance of a person who is himself a party to an illegality 
or fraud is expressed in the maxim 'in pari delicto poiior est conditio 
defendants'. But there are exceptional cases m which a man will be 
relieved of an illegal contract into which he has entered—cases to which 
the maxim does not apply. They fall into three classes : (a) where he 
illegal purpose has not yet been substantially carried into effect betore it is 
sought to recover money paid or goods delivered in furtherance of it: 
(b) where the plaintiff is not in pari delicto with the defendant : (c) where 
the plaintiff does not have to rely on the illegality to make out his claim. 


Where the parties are not in pari delicto, the less guilty party may be 
able to recover money paid, or property transferred, under the contract.’* 

Partnership deed in respect of colliery business—Provision as to 
payment of aU public demands, taxes and cesses due and payable in respect 
of colliery—Whether covers income-tax payable in respect of profits of 
business— Common advantage of partners. 

In Manilal v. Keshabjif^ the partnership deed in respect of a 
colliery provided that the defendants who were placed in sole charge of 
the management should duly and regularly pay to the landlords rents, 
royalties and commissions and other dues payable to them, and that 


1. Banarasi Dassy. Raj Kiunar, (1968) 70 P.L.R. 797 : I.L.R. (1968) 2 Punj. 406. 
S€C also Code of Civil Procedure, 1908. O. 30, R. 4. 

2. A.I.R. 1971 p. & H., IMt 138, 139.—Cbitta of accounts pnpared by defendants 
in course of management of Arm ; accounts cannot be said as sealed unless signed 
by plaintiff in token nf acceptance. 

A-LR. 1952 Pat. 33. 
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they should also punctually and regularly pay all the public. demands, 
taxes and cesses due and payable **m respect of the colliery’* and all 
such payments would be de&ted to the partnership accounts. It was 
held : The taxes referred to were the taxes payable in resp^t of the 
colliery, that is taxes in the nature of water-board tax, chowkidari tax 
and such other taxes which were payable on account of the colliery itself 
and which had nothing to do with profits of the business. They, there¬ 
fore, did not refer to income-tax payable in respect of the profits of the 
business. 

Even if the agreement of partnership were silent on the point of 
the liability to pay the income-tax due, section 92 of the Evidence Act 
did not prevent the defendant from proving that the intention was that 
the tax should be paid on the individual profits of the partners and not 
on the profits of the business. The fact that the agreement provides 
for the adjustment of accounts at least every six months andlhat the 
plaintiff himself had been realising the share of the profits irrespective 
of the payments of income-tax pointed to the conclusion that the liability 
to pay the income-tax was upon the partners individually and not upon 
the business as such. Such an inference was also in consonance with the 
provisions of S. 9 of the Partnership Act, where the common advantage 
of the partners' required that the income-tax should be payable upon 
the profits of the individual partner and not upon the profits of the business 

as a whole. 

5. Disclosure in partnership suits. 

In a partnership action, each party is bound to disclose all the 
documents in his possession relating to the partnership, and m such case 
floolication for such discoveries ought not to be rcfused,\and where some 
of the accounts are kept by the defendant partner, p/’z/wn/flcieire is the 
proper person to explain and give full information about them.* 

6, Injunction in case of mismanagement. 

A partner may be restrained by injunction gener^ly from such conduct 
in the management of the business as would render it impossible for the 

business to be carried on in a proper manner, or would cause irreparable 

iniurv to it.® It has, however, been observed that “an injunctiOD to restram 
a oartner from a breach of one of the duties imposed by this section will 
not, in general, be granted where the partnership is at will and where there 

is no prayer for dissolution.’*® 


10. Every 

Duty to todeniolfy 
for loss caused by 
fraud. 


partner shall indemnify the firm for any 
loss caused to it by his fraud in the conduct of 
the business of the firm. 


1 . Rai Dwarkanath v. Hajl Mohammad, 18 C.W.N. 1025 P.C.: 24I.C. 3d7. 

2 Sukh Dayal v. Sukha Nand, 1934 Lab. 312 : 147 LC. 1013. 

sT Anderson v. Waliaee, (1826) 2 Mol. 540 ; Francis v. :ipirtte, (1840) 9 LJ. (Ch ) 230 
4. Shepperd and Cunoiogharo on Cootract, 6tb Edo., p. 441. 

See also notes under sections 13 eetd IS.infra. 
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Synopsis 

1. Fraud of partner. 2. Finn's right to be indemnified in 

case of fraud. 


1 Fraud of partner. 

There is no specific provision in the English Act similar to this 
section ; nor was there any such provision in the’repealed chapter of the 
Indian Contract Act. There is no reason, however, to suppose that the 
English'law on the point is not the same. Even before the English 
Partnership Act, 1890, was passed, if a partner was guilty of a breach of 
his duty to the firm, and loss resulted therefrom, such loss fell on him 
alone.^ As was said by the court in Bury v. Allen,- “suppose the case 
of an act of fraud, or culpable negligence, or wilful default by a partner 
during the partnership to the damage of its property or interests, in breach 
of h^s duty to the partnership whether at law compellable or not compell¬ 
able, he is certainly in equity compellable to compensate or indemnify 
the partnership in this respect.” 

Section 10 of the Act relates to indemnification for “fraud** only 
whereas S. 13 (f) relates to indemnification for “wilful neglect”. In the 
draft of the original Partnership Bill the words used in the clause were 
“loss caused to it by his fraud or wilful neglect”; the rules contained 
in that section are subject to contract between partners. The Select 
Committee observed : “As regards sub-clause (f) we consider that it 
will be improper to allow any partner to contract himself out of liability 

for fraud, and it is very doubtful if such a contract will be legal. 

We have accordingly deleted the words ‘fraud or’from this sub-clause 

and have inserted.a new clause relating to indemnification for 

fraud only. This new clause makes the liability to indemnify for fraud 
absolute and not subject to contract.”^ 

Fraud is defined in section 17 of the Indian Contract Act. 1872. 

0^ 2. Firm’s right to be indemnified in case of fraud. 

^ The rule laid down in this section is based on.the principle that the 
law of partnership, though it allows partners to have a free hand in 
regulating their relations inter se, does insist on utmost fairness and 
good faith in dealing between partners. “So, if one partner does that 
which, though imputable to the firm on the principles of agency, is in 
truth his act alone, and a fraud upon his co-pariners, they are entitled, 
as between themselves and him, to throw the whole of the consequences 
upon him.* So, if one partner, without the authority of his co-partners, 
wilfully does that which is illegal, he must indemnify them from the 
consequences.”®^ 


1. See Lindley, p. 414. 

2. 1 Coll. 604. 

3. Report of the Select Committee, Gazette of India, (1932) Pt. V. p. 1. 
Lindley pp. 414, 415 citirg Robertsen v. Southgate, 6 Hare 540. 

Campbell Campbell, 7 Cl- and Fin. !66. 
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In Navinchandra Jelhabhai v. Moolchatid Sadaram Gindodixa^ A 
partnership consisting of A and B entered into a contract with the Govern¬ 
ment. B by his conduct led the Government to cancel the contract and 
give It to B. The Bombay ^ligh Court held : The contract which B 
secured m his own name must be held to. be for the benefit of the partner¬ 
ship. If the contract was given to B for lesser amount it was B who 
brought about the situation'and therefore would be liable for the same 
on account of his fraudulent conduct as such. 


v[ll. 


Determination of 
rights and duties of 
partners by con¬ 
tract between the 
partners. 


(1) Subject to the-pxovisions__^f this /Act, the 
mutual rights and dutiesgTthe partners of a 
firm may be deterrnined_by__cxHitract between 

the^ gartng rs, and such contract may be 
express or may be implied iDy a course of 
dealing. 


r 

Such contract may be varied by consent of all the part¬ 
ners and such consent may be express or may be implied by 
a course of dealing. 


(2) Notwithstanding anything contained in section 27 
Agreement in of the Indian Contract Act, 1872, such con- 
restraint of trade. tracts may provide that a partner shall not 
carry on any business other than that of the firm while he is 
a partner. 


Synopsis 


1. Sub section (/)—Mutual rights 
and duties of partners governed 
by contract between them. 

2. Original terms of a contract of 
partnership may be varied by 
consent of all the- parltiers : such 
consent may be express or may 
be impJied by a course of 

dealing. 


3. Arbitration clause in an agree¬ 
ment of partnership. 

4. Statutory remedy—if could be 
varied by contract between the 
parties—Whether section 11 of 
the Act overrides the provisions 
of S. 44. 

5. Sub-section (2 )—Agreements in 
restraint of trade. 


1. Sub'section (1)—Mutual rights and duties of partners governed 
by contract belween them. 


Sub'Section (1) of this section expresses the rule contained >'n 
section 19 of the English Partnership Act, 1890,^ and in the repealed* 


1. A.I R. 1966Bom. in. 

2. Section 19 of the English Partnership Act. 1890. runs as follows : ^'The mutual 
rights .and duties of partners, whether ascertained by agreement or defined by 
this Act, may be varied by the consent of all the partners, and such consent 
may be either expmi or iafeired from a course of dealing.** 
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section 252 opHie-Jndian Contract A<;t, 1872,^ but in a more comprehen¬ 
sive form-.^'^his sub-section is an expression of that most important of all 
principles of partnership law, namely, that as far as possible the partners 
should have freedom to arra nge their own . affairs amongst themselves. It 
will allow arrangement to l)e made from time to time formally or mfor- 
mally, on all matters which affect the partners only. In pursuance of 
this idea, the remaining sections of this chapter Id, and some in chapters 
V and VI, are “subject to contract between partners,** that is, they express 
rules which are applicable in the absence of contracts varying them.- The 
sub-section has for its basis “the c ardi nal principle. .th at the rights of 
paclners iriter-se depend onJh e agr eement into which they mav choose to 
enter, mid that sucEagreement m^be inferred from their c onduct.* *^ 

It is thus clear that, subject to the provisions of the Act, in the first 
instance the mutual rights and bbffgations or^Tfners'are to be regulated 
by the terms of any ex^re-^agre^ent between them^. Such a contract 
may also be implied by a course ordealing. Lord Lahgdal^ observed in 
Smith V, Jeyes^ : “The transactions orpartn^rs with each pth^r cannot be 
considered merely with reference to the express contract -be tween t hem. 
The duties and obligat ions arisinp -fxQm the relation hetWeen the parties 
are. reg ulated bvlhe ex press contract between them, so far as the express 
contract extends and continues in force ; but if the express contract, or so 
much of it as continues in force,^oes not reach to all those duties and obli¬ 
gations, they are implied and enforced by the law ; and it is often matter 
to be collected and inferred from the conduct-and practice of the parties, 
v/hether they have held themselves, or ought or ought' not to be held, 
bound by the particular provisions contained in their express agreement.** 

An implied agreement may be inferred from the course of dealing 

Implied agreement. ^^*ween the partners ; thus where the agreement did not 

define how the annual account was to be taken, a uni¬ 
form practice of treating leases as and when discovered to be so was held 
binding on the parlies.® sin that case, the uniform course of the partners 
was, that if in the course of the current year a loss was discovered it was 
attributed to that year. One of the partriers died. After the balance sheet 
had been made out. it was ascertained thAt certain assets, treated as good 
therein, were irrwoverablc." It was held that “ the executors of the decease d 
p artner were entitled to receive the value of hisshare as appearing bv the 
balance sheet witn pu t anjy deo uction lor the~Toss es subseQ^uently asc^r- 
talned."®JfF^ir GTM. Giftard L. J., saia : ^‘Ihe partners stood on ^n 
equaTTooting as to this ; each took his chance as to whether he should 
lose or gam by this particular way of keeping the accounts ; and the right 
of the representatives of the deceased partner must bb determined accord¬ 
ing to the balance sheet made out in the usual way.** 

* Effect” Indian Contract Act, 1872 (since repealed) was to the following 

“Where parmere have by contract regulated and dehned, as between themselves 

contract may be annulled or altered only by 
consent of all of them, which consent must either be expressed, or be implied 
from a uniform course of dealing.” ^ ^ 

2. See-Notes on Clauses. 

3. Lindley, p, 6. 

A 4Bea¥.5QS. 

Barber (1870) 5 Ch. App. 687. 
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^ Where the articles of partnership have been followed bv » 
uninterrupted course of practice, which though not wholly inconsisten? 
wiA, cannot at the same time be regarded as in accordance wiflf 
articles, that course of practice will be held to be the construction put bv 
the partners themselves on the language of the articles ; the course o^f 
practice m such a case may also be accepted as evidence of a new ae^ef 
ment between the partners. Accordingly in Covemrv v ^ uniform 

practice of valuing partnership property in any particular way was held 
binding on the partners as well as the estate of a deceased partner 


2. Original terms of .a contract of partnership may be varied by 
consent of all the partners: sneh consent may be express or may be implied 
by a course of dealing. ^ 

The original terms of a contract of partnership, even if evidenced by 
a written instrument, may be varied by mutual consent^; and the mode of 
dealing adopted or a^iesced in by all the partners is sufficient evidence 
of such variation.^ quite competent to the partners to put an end to 
or vary any of the terras of their agreement. Partners, if they please, may 
in the courSe of-^S^ partnership daily come to a new agreement, for the 
purpose of having some addition or alteration in the terms on which they 
carry on business, provided those additions or alterations be made with 
the unanimous concurrence of all the partners.® The terms of such 
variation may not only be evidenced by writing but may also be proved 
by any oral agreement or the conduct of the parties ; the section dearly 
lays down that such an agreement may be express or may ba implied from 
a uniform course of dealing.* 


Although partners enter into a written agreement, stating the terms 
upon which the joint concern is to be carried on, yet, if there be a long 
course of dealing, or course of dealing not long but still so long as to 
demonstrate that they have all agreed to change the terms of the original 
written agreement, they may be deemed to have changed those terms by 
conduct. Thus, an agreement not to dra w and accent hitts of exchange in 
» partncr*8 ow n nam e without the concurrence of the other partners 
may ^ taken lo nave been variedly mutual consent'by a cours^of deaiing 
showing that the partners habitually permitted one of them to draw and 
accept bill in the firm's name without their concurrence.® The rights and 
duTles of partners as defined by statute may be varied in the same way.® 

A, B and C intending to enter into partnership, execute written 
articles of agreement, by which it is stipulated that the net profit arising 
from the partnership business shall be equally divided between them. After¬ 
wards they carry on the partnership business for many years. A receiving 
one half of the net profits and the other half being divided equally between 
B and C. All the parties know of and acquiesce in this agreement. This 


1. (1863) 3 De G.J. & S. 32U. 

2. See Habbury, Uws of England, 3rd Edn., Vol. 28. para. 962. p. 500. 

3. Engtand s. CurlingAlWS 8 Beav. 129. 133. soeech of l ord Lanadale M.R. See 

Pollock on Partnenblp, 15ih Edn.. p. 62. - 

4. See also the Indian EvJdeaoe Act, S. 92, proviso 4. 

5. Cwwf V. Harrtt, (1824) T. 8e R. 496, 523. 

6. See Halabuiy. Uwt of Engtand. 3rd Edition. Vol. 28, para. 962, p. 500. 
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course of dealing supersedes the provision in the articles as to the division 
of profi^^ 

men articles contained a stipulation that the partners should con- 
tribute to losses and share profits in a certain proportion, and it appeared 
that a person who managed the affairs of the firm had always received a 
share of the profits, but had never been called __up^n.. to rnntnhute Mi 
losses^it was held that assuming him to be a partner in the proper sense 
of the term and to have been originally bound by the articles to contribute 
to losses, the articles, so far as they obliged him so to contribute, 
had been varied by the conduct of the parties^ and were no longer bindiDg 

on him.^ 


The same principle was acted on by Lord Eldon in a case where the 
partners had agreed that annual accounts should be taken, and that in 
case of the death of a partner, hiS representatives should be paid an allo\^ 
ance instead of profits ; for it appeared that for some years no account had 
been taken, and that the partners had engaged in transactions of such a 
nature that it would have been unfair to have applied the original 
agreement.^ 


In Meenakshi Achi v. P.S. M. Subrainaniam Chettiar^* it was held : 
The plain provision of the Partnership Act can only be displaced by con¬ 
tracts to the contrary and a custom of the Nattukottai Chetties is neither 
here nor there. 


N^^If it is proposed to make an alteration in the articles by an agree¬ 
ment which shall be binding on all parties, notice of 
Alterations of arti- proposed change and of the time and place at 

notice to*^^an'^[)art- which it is to be taken into consideration ought to>ft 
ners necessary. given to all the partners.® For, even if the chango- 

one which it is competent for a majority to make 
against the assent of the minority, all are entitled to be heard upon the 
subject, and unless all have an opportunity of opposing the change, those 
who object to it will not be bound by the others.® 3 ^ 


It seems that a person who comes into a firm through another who 
has acquiesced in a variation of the terms of the partnership articles, is 
bound by that acquiescence, and cannot revert to the original articles.’ 


The opening words of the section, “subject to the provisions of the 
Act’* are inserted to save rule which apply to all cases and are not subject 


1. Iliuslration under the repealed section 252 of the Indian Contract Act, 1872. 

2. Geddes v. Wallace, 2 Bli. 270 : (1820) 4 E.R. 328 H. L. 

3. Jackson Sedgwick, 460. See also Pilling v. Pilling, (1865) 3 De 

O.J. & Sm. 162 : Peat y. Smith, (1889) 5 T.L.R. 306 (extension of the scope of 
the business of the firm)'} CAc/// v. Subramaniam, (1891) 19 Cal 616 619. 

620 (P.C.). 

4 A.T.R. 1957 Mad. 8. 

J. Const V. Harr/j, (1824) T, & R. 524. 

6. (182^ T. &. R. 523, p. 525 ; See also Harrington v. Sendall, (1903)'4. Ch. 921 (as to 
altering the rule of a club) ; Thelusson v. Valentia, (1^6) 1 Ch 480 ; (1907) 2 
Qi 1, or other voluntary association ; A/br^on v. Dr/jco//. 38 T L R 251 Sw, 
V White City Stadium Ltd., (1935) 1 K.B. 110. 

^ $«A V 
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to contract between the partners, e.j? rules in j- 

They also have reference to cases where, the Coun interfe1^'e?in'^n-,'®'r°"®- 

agreement between the partners, e.g. where the Courl dUsowl a t 
ship before the expiration of the agreed term.^ ssoives a partner- 

Thus, where a partnership instrument provided for a u 

whtch a partner could obtain adequate relief bv selline bl. by 

partnership and withdrawing from it by giving notice of\is ‘I'® 

and there was also a provision in tL instrument for setUemenfor°a''° 
spute by arbitration, and one of the partners without eivino anv 

“ sued for the dissolution of the pannershio h 

was held that It was intention of the executants of this document hat Ihe 
partnership should not be dissolved on the happening of the com^aal- 
mentioned in the Partnership Act and the movisifn for arh^^ra?® 
being illegal or invalid, the plaintiff could not bring a suU for dissolmiom°‘ 

3. . Arbitration clause in an agreement of partnership 

the Act the mutual rights and duties of the 
partners of a firm may be determined by a contract between the 
partners and the provision for arbitration in a partnership agreement 

IS valid and binding.^ In this case, a petition under S 34 S 

tration Act, was filed in a suit for dissolution of partnership and 
for accounts. It was rejected by the Court on the ground that on an 
interpretation of the partnership deed the suit was not one fo the 
ment of any difi^ce between th e partne rs, but for the dissolution of Sh^ 
partners^p ilscC^ich was not wMTfTthe ambit of the arbitration clause 

tions on the issue in the suit. It was held : The High Court in that 

to decide whether the suit waste be stayed^ not 

Act fn dpiiHP the provisions of S. 34 of the Indian Lbitration 

Act to decide any issue in the case. If the Court at this stage when it wa« 

wal^^to^uUimateW^^^ded^^^ a private forum or the ordinary Civil Court 
was to Ultimately decide the issues between the parties was to finally 

material issues in the case as made in the plaint onlv^ 

rny'^eviden'^whichT.^^ ‘i*® assistance of 

aS aerwo^dd M onTCt be available at the final stage, such 

abirone Sud^ "“e but would be a highly undesir- 

the issue in fhe u be taken to have decided 

luit WM heard o^fhe '‘‘f J'’"®'!'?''"'' of the Court when the 

hearing of the suit be J*"®-?!? ^ decision at the stage was that the 

Riven even before the .75® grounds mentioned or the reasons 

0 “ .K.‘:ve”l^„" pZ.ros ““ 

1 SecUoa44pafr. 

1 '■ 

4. 4.1A. Mttl. 9 : (JR53> 2 MsA L.J. 398. 
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be determined by the contract between the partners and such contract may 
be express or implied. But this however is made subject tD the Prov.smns 
of the Act. Hence it is not open to the parties to a partnership 
out of the rights conferred by S. 44 of the Partnership Act S. 44, it may 
be observed, is not made subject to the contract between the partners and 
gives a partnership a right to get dissolved on grounds specified in he 
seciion. S. H makes the contract between the parties subject to the 
provisions of the Act and S. 44 being one of the provisions of the Act, the 
contract Is undoubtedly subject to the right under S. 44. S. 11 of the Act 
ihereforc does not override the provisions of S- 44 of the Act. On & plsin 
reading of the provisions of the Act it is clear that any clause in a partner¬ 
ship deed would not in any manner affect the right of the partners to 
institute a suit for dissolution, provided the grounds enumerated in section 
44 of the Act exist. 


Sub-section (2)—agreements in restraint of trade. 

Sub-section (2) reproduces exception 3 to section 27 of the Indian 
Contract Act as the subject-matter fits in more aptly here, and the excep¬ 
tion has accordingly been repealed. 

Section 27 of the Indian Contract Act lays down that an agreement 
in restraint of trade is void. This is based on the ground of public policy 
which requires that every person should be at liberty to exercise any law¬ 
ful trade as and where he chooses : that seciion, however, does recognise 
certain necessary exceptions to the rule. The present sub jection recog¬ 
nises one of those exceptions and provides that a contract of a partner¬ 
ship may provide that a partner shall not carry on any business other than 
that of the firm while he is a partner. An agreement to the effect that a 
partner is not to carry on any business other than that of the partnership 
during the continuance of the partnership is not void as being in restraint 
of trade ^ It has, however, been held that an agreement in restraint of 
trade entered into under the present sub-section is invalid for want of 
consideration.® 


It is thus clear that unless expressly restricted by agreement, a 
partner may carry on another business privately, so long as it does not 
compete with and is not connected with the business of the firm. He is 
not bound to account for the profits of a non-competing business, even 
though he may be enabled to push the private trade belter than would 
otherwise be the case by reason of his connection with the firm * But, 
as already noted.^ if a partner, without the consent of the other partners, 
carries on any business of the same nature as and competing with that 
of the firm he must sccouDt for and pay over to the firm all profits made 
by him in such business, and he must also make compensation to the firm 
for any loss occasioned thereby. The rule is not applicable to a really 


1.. See Dean v. Macdowel^ (1878) 8 Ch. D. 345, 348, for reason of the rule. 

2. Austen v. Boys, 2 Dc G. & J. 626. 

3. Moham nai Kamil v. HedayeluUa, 1926 Cal. 380 ; 90 I.C. 49^. 

4* S«t Doles on pages 145, 146 ante. 
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«ef””n b“oth?*’ ** knowledge and information may be 

An aggrieved partner, where.lis co-partner carries on competine 
Remedy. business in breash of an agreement entered into under 

this sub-section restraining partners from doing a busi¬ 
ness other than that of partnersljip business^ can sue for damages, or for 
dissolution of partnership or for an injunction as he may think fit But he 
cannot sue for share of ^the profit made by the guilty partner unless the 
case IS within the ambit of section 16, i.e.y unless the profits have arisen 
from a competing business, or from the employment of partnership 
property.® Where a partner carries on a rival business in competition with 
and to the prejudice of partnership, his co-partner is en'kiiled to an injunc¬ 
tion restraining him from carrying on the rival business.® J 

12, Subject to contract between the’partners— , 

(a) every partner has a right to take part in 
the conduct of the business : 


The conduct of 
the business. 


every partner is bound to attend diligently to his 
duties in the comuct of the business ; 

(c) any difference arising as. to.ordinary matters con¬ 
nected with the business may be decided by majority of the 
partners and every partner shall have the right to express 
his opinion before the matter is decided, but no change may 
be made in the nature of the business without the consent of 
all the partners ; and 

(d) every partner has a right to have access to and to 
inspect and copy any of the books of the firm. 


Synopsis 


1. Analogous law. 

2. Rules determining mutual 
relations of partnets. 

3. Clause {a)—every partner 
has a right to take part in 
the conduct of the busi¬ 
ness. 

4. Clause {b)r-every partner is 

# 

1. Analogous law 


bound to attend diligently to ms 
duties in the conduct of the 
business. 

5. Clause {c)—voice of majority in 
ordinary matters relating to the 
business. 

6. Clause (</)—inspection of accounts. 

7. Rights of partners inter se. 


Sectioniil2 and U correspond to section 24 of the English Partner- 
ship Act,^ 1890, which has been split up, for greater ease in reading, into 
these sections* under which the subject-matter has been re-arranged under 


'• * '0 : V- Bcnham, (1891) 2Ch. 244 

•no ouwr cuet citoo at pp. i4S, i46 aute. 

2. Dien v. Maedowell, 38 L.T, 862 ; 47 L.J. Ch. 537. 

3. AiumtOM AIt V. Katim All, 19 1.C. 250; 11 A.L.J. 423 
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the heads of the conduct of the business and rules of mutual rights and 
liabilities The only provision omitted is clause 7 of section 24 of the 
English Act which has been included in section 31 of the present Act. 

Sections 12 and 13 of the present Act cover most of the matters in 
section 253 of the Indian Contract Act (since repealed). 


2. Rules determining mutual relations of partners 

It is to be noted that the preceding section, subject to certain limi¬ 
tations, allows arrangements between partners to be made and varied from 
lime to lime, formally or informally, on all mailers affecting their relation 
to one another. Sections 12 and 13 lay down most of the rules relating to 
the mutual relations of the partners. Section 12 gives rules regulating the 
conduct of business by the partners and section 13 lays down rules of 
mutual rights and liabilities. Sections 14 to'17 also contain particular 
rules determining the relations of partners to one another. All these rules 
determining the relations of partners m/er are, subject to the 

coniraci between the partnerSy that is, the rules will govern so far as they 
arc not excluded or varied by agreement between the parties which may be 
proved by an express declaration to that- effect or may be determined from 
the conduct of the partners.^ 

(5 Clause (a)—every partner has a right to take pari in (be conduct 
of business 

The good faith of the partners is pledged mutually to each other that 
the business shall be conducted with their actual personal in ter-positi on, so 
that each may see that other is carrying it on for their mufual adv^tage.* 
A partnership business is the business of all the pariners and ordinarily 
all the partners have powers of management.^ “Indeed, speaking generally, 
it may be saidjhat nothing is considered as so loudly calling for the inter¬ 
ference of the Court between partners, as the improper exclusion of one of 
them by the others from taking part in the management of the partnership 
business.”’ 


Thus, in the absence of an express agreement to the contrary, the 
powers of the members of an ordinary partnership are in all respects equal, 
even ajthough their shares may be unequal, and there is no right on the 
part oi one ^ more to exclude another from an equal management in this 
concern. 'The rnere fact that a partner has mortgaged his interest in the 
partnership business to the other partner does not preclude him from 
taking part in the management of the business.® The Court will interfere 
to protect a partner in the enjoyment of this right of his, and if he is 
wrongfully prevented from taking part in the business of the firm, will by 



2 . 

J. 

4. 



See Harmohan v. Sudarsan, 1921 Cal. 538 : 661.C. 81* : 25 C.W.N. 847. 
Per Lord Eldon in Peacock v. Peacocky 16 Ves. 51. 

Donaldson v. WilliamSy fl833) 2 L.J. Ex. 173. 


sSinlV m^iV<*incr yendravan, (1969), I Mad. L.J. 

® partner cannot be characterised as having controiting 

t?n7tur4 '!!* reference 

wtali 248 /. ^ undertaken by partner in firm. See Yearly Digest, 1969, 

Kowe V. Woody (1822) 2 Jac. & W. 553, ‘ * 
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an injunction restrain the other partners from doing sol^’^A partner 
who is wrongfully excluded from taking part in the business has his other 
remedies also, viz., a suit for dissolution if the partnership is for a term of 
years still unexpired,^ The law does not recognise any distinction between 
a partner contributing capital and a gomashta partner so far as exercise of 
power under this clause is concerned.® But a transferee of partner's interest 
has no right to interfere in the conduct of the business.* 

As the opening words of the section show, the right to take part 

in the management of the business is subject to a con- 
Subjcct to con- betw een the partners . The partners in a firm 

^^^between the by contract extend or restrict the implied 

nf anv parto erv It IS not uncommon to find a 
clause in a partnership agreement giving only limited power of manage¬ 
ment to a partner or to the effect that the sole management of the part¬ 
nership business will rest with some one or more of the partners exclusively 
of the others. An nnanth n p < ^ed acLQf_a partner in contravention of such 
an agreement will not rendeiUhfr-oiher partnefs liable to persons having 
notice of the restriction,*’® 

It is also clear that it is perfectly competent fVpartners to agree that 
the management of the partne^hip affairs shall be confined to one or more 
of their number exclusively of the others, and where such an agreement 
has been enfked into, it'is not competent for those who have agreed to 
take no part in the ma nagement to tra nsact the oartnership business with¬ 
out the consent of all the r>thsii-,panners.®2l^Lit every member of an 
ordinary firm is prima facie its agent for the carrying on Us business in the 
usual way; and persons dealing with a partner wuhm the limits oMus 
apparent authority are entitled to hold the firm answerable for his conduct 
unless such persons had distinct notice that his real authority was ,ess 
Avtftncive than thev had a right to assume it to be.’ ^ 


extensive than they had a right to assume it to 

It has recently been held in Erin Estate v. f.T. Cammr.^ : XJndQV 
S 12 (a) of the Partnership Act every partner has a right to take part m 
the conduct of the business and it is only where 

ordinary matters connected with the business of the ‘Ale ?md 

has to decided by majority of partners under sub-section (c) of the said 
Lotion It is not tirre^t to say that since there is "oj^dence th t the 
alleged control and management has been exercised ° 

partners acting in concert it would not be possible to hold that any 
control and management of the hrm’s affairs resided m India. 

1, Ganpatv.AnnaJI^ 23 Bom. 144,145. 

2 See Hall v. Hull, 12 Beav. 414, where the partnership was for 
■ able at 12 months’ notice, and upon a complaint that the f ordered 

eluded by the defendant from the partnership 
restraining the defendant from aoplying the 

in the course of the business, and from obstructing the plaintiff m exercising uie 
rights under the contract. 

3. Antrltlal v. Deosl Jamal VIra, I92ti'Sind 49 : 891.C. 577. 

4. See section 29 (1) post. 

5 . Sec section 29 post. 

6. See Peacock v.- Peacock* supra j Lindley, pp. 341, 342, 

7 . See Lindley/ p. 341. ' 

8. A.r.It 1958 8.C. 779. 
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4. Clause (b)—every partner is bound to attend diligently to his 
duties in tbe conduct of the business. 

A oartner is bound to attend diligently to his duties in the conduct 

of tbe business so that the partners may be benefited by the knowledge 

and skill. If in a suit for dissolution of partnership and f®** 

defendant is charged with negligence, and compensation is claimed from 

him for losses, the defendant is not liable if he can show that 

skill and judgment as he possessed in the conduct 

partner fell into an error in the management from want 

of prudence and skilj than he was truly master of, he is 

consequences, faith is required in a partner as well as dihgenw 

and if a partner is guilty of gross negligence, unskilfulness, fraud or 

wanton misconduct in the course of the partnership business, he is 

ordinarily responsible to the other partners tor all losses and damages 

sustained thereby.^ J m 

This clause defines the duty of a parlnei to attend diligently to his 
duties in the conduct of the business whereas clause (f) of section 13 states 
the effect of breach of this duty. 

The rule laid down in this clause also is subject to any contract bet¬ 
ween the parties and agreements are quite common whereby one or more 
financing partners are not expected to devote any time or labour to the 
management of the ojsiness of the firm. 

^This clause may be read with clause (a) of section 13 which provides 

that a partner is not entitled to receive remuneration for 
Remuneration, if taking part in the conduct of the business, in the 
renderS*^ services of any specific agreement to the contrary.* No 

remuneration can be charged even when the services 
rendered by the partners are exceedingly unequal;* In this respect even a 
managing partner is no better position.’^ But in tbe taking of accounts a 
proper allowance should be made for the fact that the services of certain 
partner were withheld and the other partner had to perform these duties. 
“The enquiry, therefore, should be as to what is a proper allowance 
to be made to the defendant by reason of the fact that owing to 
the refusal of the plaintiffs to perform their obligation undet the 
partnership agreement, the business was continued by him from the 31st 
October, 1911 without the assistance of the first plaintiff, and from the 
31st March, 1912 without the assistance of the father of the second 
plaintiff.*'^ /■ 


1. ^asthi Kenker v. Man Govind, 1919 Pat. 419 : 53 I.C. 2—Managing partner allow¬ 
ing debts to become time-baired or failing to get a debt proved in an insolveno^ 
court, is liable to bear the losses. 

2, See also Holmes v. Higgins, (1822) 1 B. & C. 74 ; Merwanji v. Rustomji, 6 Bono. 
- 629 i Whittle V. MacFarlane, (1820) 1 Knapp. 311 ; RoWnron v. Anderson (1$55) 

20 Beav. 98. 

?, Khem Chand v. Mul Chand, 1932 Sind 126 ; 139 I.C. 614 ; Hassanand V. Bassarmal, 
1928 Sind 146 : 108 I.C. 724 ; Webster v. Bray^ 7 Hare 159 ; 82 R.R. 44. 

4, Hutcheson v. Smith, (1842) 5 If. Eq. 117. 

5. Krlshnamachariar v. Sankarasah, A.I.R. 1921 P^C. 91 : 57 I.C. 713> 
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Clause (c)—Voice of majority in ordinary matters relating to the 


■ When several persons associate in business as partners, it is reason¬ 
able to infer that they intend, in the absence of an expressed contrary 
intention, that the judgment of the majority ^hall control with respect to 
the conduct of all matters arising in the ordinary course of the partnership 
business. (jClause ((^therefore lays down that any difference arising as to 
ordinary matters connected with the business may be decided by a 
majority of the partners, and' every partner shall have the right to 
express his opinion before the matter is decided, but no change may Ik 
made in the nature of the business without the consent of all the partners^ 
It is not iincommonly supposed that the minority of the partners if they 
are unequally divided, must submit to the majority. But this is by no 
means the case; for, as is clear from this clause, the majority cannot 
oblige the minority except within certain limits, -r ^ 


The hrst point to determine is whether the partnership articles do 
c ui * or do not contain any express provision applicable to 

trart beSteOT*?hc matter in question ; for if they do, such provision 
partners. ought to be obeyed. If they do not, then the nature of 

the question at issue must be examined ; for there is no 
important distinction between differences which relate to ordinary matters 
connected with the partnership business and differences which relate to 
other matters. The same applies if there, is any other agreement express 
or implied between the partners relating to it.^ 


C^gain, the majority can bind the minority only where the difference 
Difference relalns ®*’**®® ^ o rdinary matter s connected with the business, 
to ordinary matter matters incidental to the legitimate business of 

connected with the the partnership but not w hen the difference i s with 
business only to respect to matters which involve a chance in the na ture 
be decided by majo-ic^ Twatforc wiiti never 

* inten dcq mat the partn^sh ip should concern itse lf, in 

which cases even a si ngle partner is entitled to forbid a change against a 
majority hoWdVeilarge it may be^ And where it involves a change in the 
business, it is of no consequence ^hat the change would be extremely 
profitable.* Each partner is entitled to say to the others, “I becamca 
partner in a concern formed for a definite purpose, and upon terms which 
were agreed upon by all of us, and you have no right, without my consent, 
to engage me in any other concern, nor to hold me to any other terms, 
nor to get rid of me, if I decline to assent to a variation in the agreement 
by which you are bound to me and I to you.*** 

^Thus, while the majority may borrow money against the wishes of 
the minority,* they cannot convert a fire and life insurance company into 
a marine insurance company.* Lord Eldon observed in the latter case : ^ 


1. See the opening words of the section. 

2. V. <7. 1 Dr. & Sm. 154. 

5, See Lindley, p. 356. 

4. See Byron v. IJte MotropolUan Saloon Omnibus Co., 3 De G. & J. 123 ; Australian 
Auxiliary Steam Clipper Co. v. Afounsey, 5 K. & J. 733. 

5. Natueeh v. Irving, 2 Copp C. C. 385 cited in Lindley, 4th Ed., p. 603. The Judg- 
sot** has not bona reprinied in die 12th Edn. as b«ing unnece.<»ary in view of 
■eetioo 24, Partnership Act, 1890. See also Peatherstonhaugh v. Lee Moor etc. Co., 

0856) lEq. 318,328. 
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‘'Tf six Derscns joined in a partnership of a life-insurance, .t seems clear 
thlt nefther tU majority, no" any select part of them 

six could engage that partnership in marine insurances unless the contract 
of mXership expressly or impliedly gave that oosver : because if it were 
otlferwise an individual or individuals, by engaging in one specified con¬ 
cern mght be implicated in any other concern whatever however diffe ent 

hri";Sre against his consent.They who seek to embark a partne 

in a business not originally part of the partnership concern, must make out 
clearly that he did expre^'-sly or tacitly acquiesce. 

In matters affecting the nature of the business even one dissenting 
partner can nrevent any change. The partners must be left to decide them 
for themselves and if they cannot all of them agree, no change can be 
made in the nature of the business : it will not avai* the partners ^siring 
a change to urge that the new business is sure to bo profitable. On the 
same principle it has been held that there must be a unanimity among the 
partners wnh regard to the place where lhe_busmess is to be conducted ; 
and it would appear that a majority of partners cannot without the con¬ 
currence of the others enlarge the business so as to require additional 
capital* ; nor can the majority of partners sell the whole business or the 
shares of a dissentient minority without the consent of the others.^ 

In Hig/i/ey V. IVVi/Zcc;-' introducing a son of one of the partners as 
apprentice was treated as an ordinary matter. 


\.^lthough the majority cannot alter the nature of the business they 
can certainly alter the mode of carrying on the business, and can resolve 
that certain acts shall in future not be done by one partner but by two or 
more and any person with a notice of such resolution shall be affected 
by it.^ 

A majority of partners cannot expel a partner even though they are 
acting in good faith unless such power is conferred by contract between 
the partners.® 

As a rule if the partners are equally divided, those who forbid a 

change must have their way ; i/i re conwiuni potior eat 
1—j*^!!**^*^^ ^*^**^**^ conditio prohibent/s.'^ lipon this principle it is that one 

partner cannot cither engage a new or dismiss an old 
servant against the will of his co-partner^ ; nor if the lease of the part¬ 
nership place of business expires, insist on renewing the lease and continu¬ 
ing the business at the old place.® 

It is to be noted that under the power given by this clause, subject 

to any agreement between the partners it is competent 
of *he maiority*'^" ^ majority to regulate the manner in which the 

partnership business is to be conducted, and to decide 


1. Clements v. Norris, (1878) 8 Ch. D. 129, 133. 

2. Beveridge v. Beveridp. , (1872) 2 Sc. App. 183. 

3. Chappie v. Cadell, (1821) 23 R. R. 138. 

4. (1910) 26 T. L. Rep. 685. 

5. Yusuf Mahbub & Co. v. Saleh Mohammad Vmcr, 1928 Sind 37 : 1051. C. 892. 

6. See section 33 (1) post. 

7. Lindley, p. 354. 

8. See DouaUlson v. Williamson, 1 Cr. & M. 345. 

Clements Norris, 8 Ch. D. 129 (the partnership had not expired). 
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h «•>“" have power to bind tlie firn, 

^ majority of partners cannot, by subseauent 

of a partner do^ne in 
implied authority of a partner. An ex-post ^ac/Tconfirma” 

tion cannot give validity to a transaction initially invalid The mle 

P''®®^PPo®®® ^ decision was taken, the question having been raised and 

debated. The power, though not in itself of a judicial kind il St tn 

the rule that every partner must have an opportunity of being heard and 

A majority, to have any weight, must act and be constituted with 

AU partners cn- every partner has a right to be 

titled to be heard, consulted, to express his own views, and to have those 
. . , views considered by his co-partners. Lord Eldon ob¬ 

served m Const V. Hams> : “I call that the act of all which is the act 

2'’® consulted, and the majority are acting 

havffo offer purpose of negativing, what any one may 

have to oner, but for the purpose of negativing, what, when thev are 

consideration, think proper to nega¬ 
tive. For a majority of partners to say : we do not care wLt one partner 

may say . we. ^ing the majority, will do what we please is, I apprehend 
what a court of equity will not allow.” ff‘cucuu 

Lord Lindley observes'* : Where powers arc conferred on a majority 
Majority at moctings. Pi|®sent at a meeting of not less than a certain number 

.. • ot persons, unless such meeting be duly convened and 

the requisite number be present at the meeting, the powers in question can 
not be exercised , and although it may be true that the required number of 
persons was summoned, and that the absentees could not have turne^the 
nr«;nt acts of the majority o?t^ose actually 

present, for that is not such a majority as was originally contemplated.”® 

If necessary, the Court will interfere at the instance of a partner and 
Injunction. injunction restrain the other partners from mak- 

tine anv such business and transac- 

ting any such business in the firm s name. So also will the Court 

interfere in a proper case in respect of matters, which arc not ordinary 

matters connected with the business of the hrra. The case of Clemenls 


]. 

2 . 

3. 

4. 

5. 

6 . 


A?i!r^*I954^1 109 Limited Agency v. Pahttx and Lacquers Ltd., 

Action 2o” ? of "•=‘Jor..y of partners to withdraw a su.i. 

Nagappa v. Bhagwanjl, (1936) 59 Mad. 1036 1041 

Turn & R, 525. 

Lftidley, p. 355. 
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. • 1 T« fRJc ra‘ie a partner restrained 

V. //omV illustrates this J his partner a lease of premises 

^r.KiXrb"fanirii:>e:s ca..ed on. 

The law in thc^J^£ A: .^’fabse'^ce of 

and has an e.ua, ‘JJ^ein. i.f —^of h. « 

pa^rlicular farmers are or mo^re 

particular function. 

“Although an agreement giving one of the partners exclusive control 
and management of the business will be strictly enforced, the special 
control of functions or parts of the business by such partner does not 
absolutely exclude the others therefrom or abrogate utterly their general 
partnership authority and rights therein ; and such exclusive agency 
to one partner may be revoked by the action of the majority. If after the 
management has been entrusted to one partner, the other nevertheless 
participates actively in the management, Jhey become equally responsible. 
Restrictions or limitations on the powers of a partner as agent of the firm, 
provided for in the articles of partnership or in an express agreement 
between the partners, are operative and binding between the partners 
themselves. The reservation of control of the management by one of two 
contracting parties to himself will not defeat ihe mutual intention to 
constitute a partnership.® 

“In the event of difference of opinion between the partners, as to 
the management or conduct of the partnership business, the majority 
governs although it has been held that a majority cannot change the 
nature or location of the partnership business. A partner who protests 
against the methods by which his co-partner runs the business but accepts 
his share of the profits over a long period, cannot complain on account of 
those methods.’* 


^^X'lause (d)—inspection ot accounts. 


According to this clause, every partner has a right to have access to 
and to inspect und copy any of the books of the firm. The partners may 
inspect the books personally® or through an agent provided the agent is 
0 person to whom no reasonable objection can be taken by the other 


I. (1878) 8Ch. D.I29. 

I Vo\. 6$.S.B9, pp. 528, 52^ 

3. Sectsonl) (d) fast i Re £ur/tand, £x-parU Baker, Suftan d Ca. (1904) 2 R. B*. 68 
V.C. A.) ; Be Martindeief Ex-paHe Trueman (lBi2) 1 Deac. & Ch. 4M (inspection 
Ordered to itie atsitnee of a baiOuiipt partner. 


S«c. 12] 


KBLATIONS OF PARTNERS TO ONE ANOTHER 


167 


and the inspection is taken in such a way as not to curtail the 
righU or prejudice the position of the other partners.^ 

‘Any partner’ includes dormant partner.^ if a partner has kept 
account relating to partnership in private hooks of his own, he must 
produce such boola for he should have kept his private accounts elsewhere 
if he did not want them to be seen. After a dissolution if the books relate 
to the accounts which have to be taken, they must be produced.^ a 
partner is entitled to the best account possible, without undue labour and 
expense on his part.^ J n 

The right, however, is to be exercised bona fide. Neither the partner 
himself nor his agent is entitled to make use of any information so 
obtained for an improper purpose,^ and an agent may be required to 
give an undertaking to"that effect.^ A partner who proposes to use the 
extracts or any information obtained from the books of the firm for 
purposes injurious or hostile to the interests of his partners can be 
restrained from so doing.'' Items not connected with the partnership 
business may be sealed up.^ 

If one of the partners becomes an insolvent, the other partners will 
be entitled to retain the books of the firm and the court will not order 
them to deliver up the books to the receiver in insolvency.® It is open to 
partners to agree that on dissolution of the partnership the books of 
accounts will become the exclusive property of one or more of the 
partners.'® 

A transferee of a partner’s interest in the firm is not entitled during 
the continuance of the partnership to ask for accounts of the business 
or to inspect the books of the firm." 

If a partner entitled to a share of the profits of a business, expressly 

agrees that he will accept the balance sheers prepared by 
Agreement. others as correct and will not investigate the books or 
accounts himself, he will be bound by that agreement.'^ 

1 . Sevan w. Webb^ (1901) 2 Ch. 59 (CA.). 81 ; Duchc v. Duclte, (1920) 149 L. T. 300 ; 
Doddv. Amalgatmled Marine Union, (1923) 2 Ch. 236, affirmed (1924) I Ch. 116 : 
129 L.T.S19 (a partner may in inspecting the books of accounts employ an acco¬ 
untant to assist him). 

2. Sevan V. fVebb, (1901) 2 Ch. 59 ; Daji v. Govhtd*l0 Bom. L. R. 811. 

3. DIpchandv, Kishnibai,l92SS\ad I'i'i i 118 1. C. 873 ; Pickering v. Pickering, yi 
W. R. SI 1 } 7bn/m/n v. Copland ,and C. 62S relied on. See also Krishna- 
murthy Ayyar V. Vijayaraghavachariar, (1961) 1 Mad. L.J. 368 cited at p. 14Z ante 
—Suit for dissolution of partnership and for accounts—Evidence—Value of 
account books kept by partnership—Presumption. 

4 . Drake v. l^ymes, (1859) John 647. 

5 . Sevan s,'Webb. supra ; Trego v. Hunt, (1896) A. C. 7. 

6 . Ibid. 

7 . Trego v. Hunt, (1896) A.C. 7, 26. 

g Re Pickering, Pickering v. Pickering, (1883) 25 Ch. D. 47 C. A. See also Halsbury, 
3rd Edition, Yol. 28, p. 5^. 

9 . Re Coverdale Ex-parte Finch, (iSil) t t>eac. & Ch. 274 ; of course, they must 
allow the Receiver free access to the books ; Pac/e v. lohn (1814) 13 Price, 446. 
Also see Re Surnand, (1904) 2 K.B. 68. 

10. V I'ingen v. Simpson, (1824) 1 Sim. & St. 200. 

11. See section 29 (1) post. 

12. Turney y.-Sayley, 4 Do C. J. & S. 332. 
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The English Act provides that the books of the firm are ^ 

IheEngMsRA of business of the partnershjp or the principal 

Place of custody pjacc if there are more than one : such a Provision was 
of account books, incorporated in the original draft of the Bill, but the 

Select Committee dropped it as it was likely to give rise to some diffi¬ 
culties ; such a provision would be of no value where 
quarters in an Indian State ; besides, no definition is 
principal place of business” as this place must depend upon agreement 

among the parinersT 


Other miscellaneous cases. 

(/') power of majority of partners to ^\'Uhdvaw a suit. In House Ltd. 
Agency v. Paints and Lacquers Ltd.- it was held : Under sub-clauses (c) 
and (d) of S i9 (2) of the Act, there is no implied pthority any more after 
this Statute, for one partner to compromise or relinquish any claim by the 
firm or to withdraw a suit or proceeding filed on behalf of the firm. But 
sub-clauses (c) and (d) of S. 19 (2), cannot be interpreted to mean prohi¬ 
bition on the majority of partners to act under S. 12 (c) and under an ex¬ 
press contract of partnership providing that in case of any difference their 
opinion shall prevail and so to discontinue the suit initiated by one partner 
in the name of the firm without the consent and against the wishes of all 
other partners. A slay of suit in such a case is unfair to a defendant to 
the action because it places him indefinitely in a situation where the suit is 
kept pending against such defendant. The Court would much rather 
adopt the course of ordering the plaint to be taken off the file and it* there¬ 
by the partnership suffers any loss in the matter of the recovery of its dues, 
the disappointed partner can be left to his remedy under the contract of 
paitnerbhip and under the partnership law either to sue for dissolution 
or for retirement with a claim for (he loss if such there be due to the wilful 
misconduct of the other partners. 

An indemnity for costs by the suing partner is not necessarily an 
adequate compensation to allow the action to proceed. In the first instatnee 
because it is unfair and unjustifiable on principle that the majority of 
partners whose decision is by specific agreement said to prevail in any . 
matter of difference should be reduced to the position of helpless onlookers 
in a suit which they not only disapprove but in which they say that the 
agreement with the defendant is such that it is bound to defeat the suit. 
Again, if the majority of such partners by their very contract of partner¬ 
ship have stipulated that the opinion of the majority shall prevail, then the 
action should not be allowed to proceed. To allow the suit to continue in 
these circumstances will be to encourage abuse of the process of the Court 
and the ends of justice demand that the suit should be discontinued under 
the inherent powers of the Court under S. 151 of the Civil Procedure Code. 

(ii) Control and management effective in law : Income-tax Act, 1922, 
S.4 A {b). 

In Erin Estate v. /. T. Commr.^ it has been held by the Supreme 
Court: Under S. 12 (a) of the Partnership Act every partner has a right to 


1. Report of the Select Committee, Gazette of India, (1932) Pt. V. p. 1. 

2. A.I.R. 1954Cal. 409 :93Cal. L.J. 1. 

2. A.I.R. 1958 S.C. 779. 
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take part in the conduct of the business and it is only where difference 
arises as to ordinary matter connected with the. business of the firm that 
the same has to be decided by majority of partners under sub-section (c) 
of the said section. It is not correct to say that since there is no evidence 
that the alleged control and management has been exercised by the 
majority of partners acting in concert it would not be possible to hold 
that any control and managment of the firm’s affairs resided in India. 

7. Rights of partners inter se. 


I 


Partners are not as regards partnership dealings considered creditor 
^ . and debtor inter se until the concern is wound up or 

de^r until there is binding settlement of accounts. It follov/s 

that one partner has got no right of action against 
another for the balance owing to him until after final settlement of 
accounts. But a suit is competent in respect of a debt independent of 
partnership account.^ 


Partners who are joint owners of books are entitled to retain them 
. and the complaining partner has no more right to the 
books than the partner who has them in his possession. 
All that the former is entitled to is inspection of these 
books. There is nothing dishonest or fraudulent in the partner retaining 
these books. The proper remedy is a partnership suit claiming dissolution 
and account and thus obtaining an order for production and inspection of 
these books.* 


13. Subject to contract between the partners— 

Mutual ri hts ^ partner is not entitled to receive rcnuir, 

and liabiuties! nCT^tioiLibr taking part in the conduct of the 

b usines s; 

(b) the partners are entitled to share equally in the 
profits earned ; and shall contribute equally to the losses 

sustained by the, firm ; 

/ 

(c) where a partner is entitled to interest on the capital 
subscribed by him. such interest shall be payable only out of 



(d) a partner making, for the purposes of the business, 
any payment or advance beyond the amount of capital he has 
agreed to subscribe, is entitled to interest thereon at the rate 
of six per cent, per annum ; 

(c) the firm shall indemnify a partner in respect of 
payments made and liabilities incurred by him— 

(i) in the ordinary and proper conduct of the business, 

and 

Cal. 377: 62 Cal. 510 : 1641.C. Ill: 

39 C<W*N« 606* 

2. Manmohan Das v. Mohandra Bfipwal, A.I.R. 1948 Cal. 292 : 52 C.W.N. 441. 
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(ii) in doing such act, in an emergency, for the purposes 
of protecting the firm from loss, as would be done by a person 
of ordinary prudence, in his own case, under a similar circum¬ 
stance ; and 

(f) a partner shall indemnify the firm for any loss caused 
to it by his wilful neglect in the conduct of the firm. 


Synopsis 


I. 

Analogous law. 

5. 


Clause {a)—remuneration of 
partners. 

6. 

3. 

Clause {h)—fight profits 

and liability for losses. 

7. 

4. 

Clause (c)— where a partner is 



entitled to interest. 

8. 


Clause {d)—interest on advance. 
Clause {e) — Partner's right to 
he indemnified. 

Clause (/)—indemnity for loss 
caused to firm by wilful neglect 
of a partner. 

Other miscellaneous cases. 


1. Analogous law. 

Clause U) is the latter part of the repealed section 254 (4), Indian 
Contract Act, and clause (b) is sub-section (2) of section 253. The other 
clauses are new. For references to the English law, see notes on pages 159, 
160 ante. 


Section 13 is one of the groups of sections laying down the rules 
relating to the rights, duties and obligations of partners inter se. These 
rules, subject to contract between the partners, are implied by law in every 
partnership. 


^1 2. Clause (a)—remuneration of partners. 

Clause (a) lays down that, subject to contract between the partners, a 
partner is not entitled to receive remuneration for taking part in the 
conduct of the business. Prime facie, each partner gives his services 
gratuitously to the firm, and he cannot claim a salary unless there is a 
stipulation to that effect. Under n tdinarv circums tances, the contract of 
pjrtpers.hiJLg xcludes any implied cont ract for payment dt services rende red 
(plJhc firm by yy of its members ; consequently in the absence of an 
agreement to that effect, one partner cannot charge his co-partners with 
any sum for compensation, whether in the shape of salary, commission, or 
otherwise, on account of his own trouble in conducting the partnership 
business.^ And in this, respect a managing partner is in no different position 
from any other partner.* This.., rule has been applied even where th&. 


1. LIndley, pp. 421. 422 citing Thompson v. Williamson, 7 Bligh. N.S. 432 ; Holmes 
V. Higgins (1822) IB. & C. 74 (partner acting as a surveyor for the common 
venture). Soe also Merwanji v. Rustomji (1882) 6 Bom. 628, 639 (no remuneration 
lor time and labour expended in conducting a suit—this case has been overruled 

V. Anderson, (1855) 20 Beav. 98 (solicitors who 

had acted jointly) A/flcFflr/<mc..(i830) 1 Knapp. 311, 315,P.C. (charge 

^ previous partnership not allowed) ; Barret/ v. Hartley, 

of Eq- 789 (position of creditor—trustee carrying on business under deed 
VI agreement considered. 


^ HwcAewB V. Smith, (1842) 5 Ir. Eq. 117. 
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the question of remuneration is considered as left to the honour of the 
other‘pjiTtner, and it has been said that where this principle is wanting a 
court of justice cannot apply it.® If, therefore, a partner who entertains 
customers wishes to be reimbursed, he should take the precaution pi 
having an agreement made for an allowance^ //4 

'>'ln Ghansham Das v. Bajranglal,* Tlie plaintiff and the defendants 
entered into an agreement of partnership with the object of doing hatd- 
ware business. The task assigned to the plaintiff was to try to obtain 
orders from Government. He in furtherance of the partnership agreement 
tried to obtain orders but his efforts at the time proved abortive and he 
had to suffer frustration. The orders were obtained a year later. The 
defendant No. 1 claimed that he himself obtained the orders but there was 
nothing to show that the plaintiff wilfully left the defendant to carry on the 
work of partnership, unaided. During the continuance of partnership 
defendant never asked the plaintiff for aid. The business of the partner¬ 
ship was not very targe. The actual conduct of the business had been left 
to the contesting defendant. He had also to supply funds. The joint 
supervision was more a right than an obligation. In these circumstances 
it was held that no case for a monthly or annual allowance had been 
made out. 


In V,D. Dhanwatey v. Commr. /.T.®, assessee, an Hindu undivided 
family contributed to partnership of members of the family. The karta 
of the family and some other members were given certain remuneration by 
the partnership deed. The share capital contributed by each partner was 
defined in the deed.' The questi on for co n sidera tion_^s whether on the 
facts and in the circumstances oTth^wse the sum of Rs. 18,000 paid as 
remuneration to the karta was rightly included in the total income ot the 
assessee-family for the relevant assessment years. The Supreme Court 
held by majority (Hedge J. dissenting), that the said sum of Rs. 18,0UU 
must be held to be income of the undivided family and taxable as such. 


There are, however, exceptional cases also in which a partner is 

allowed compensation for his extra trouble. For 
Exceptional cases, instance, where a partner who is duty bound to look 

to the management of the business wilfully neglects his duty. 
make an order allowing a partner compensation for work do y ■ 
it may perhaps be questioned whether this clause / r 

exception being made. Section 253 (4) of fhe rep aced chapter of the 
Indian Contract Act laid down the rule in similar terms b j 

covered by that section compensation of „ ^ankra 

to a partner in some exceptional cases. In Knshnamachan 


1 . 


2 . 


3- 

4. 

5 . 


SmWaxsanandJethanandv.Bassarma!, 1928 Smd ^?932 slnd*^t26*; 

English cases are referred to. Sec also fCficmchand v. Moolchaml, 

Bobinsony. Anderson, supra. , 

Webster v. Bray, 7 Hare 159, where an y^AnX^rson. supra, 

defendant because H was offered by the court ■ Kiiemchand v. 

wheretno allowance was offered and none was^ivciLhy Ihc c M . 

Moolchand, supra, 

Dipchand v. Kisfinibai, 3928 Sind 183 r ID* 1 C. »73. 

A.I.R. 1952 Assam 124 (12Q 
A.I.R. 1968 S.C 683. 
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Saha^ it was^hclcl by the Judicial Committee of the Privy Council 
that a partner who though bound to attend to the business of the firm 
deliberately ceases to perform his duties is liable to the other partner 
and the court may make an order directing that in taking accounts proper 
allowance should be made in favour of the other partners for work done 
by them. In Gokul Krishna v. Sas/iimukhP one of the partners was a 
pardanashin lady and was unable by reason of her station of life to take 
an active interest in the management of the partnership business. It was 
held that it was just and equitable that some allowance should be made in 
favour of the other partners who undertook the responsibility of conduct¬ 
ing the business. 

In Aircy v. BorhaniJ'’ two partners had agreed to devote their whole 
time to the partnership business ; they quarrelled, and one of them only 
afterwards attended to it ; the partnership was ultimately dissolved, and an 
inquiry was directed tor the purpose of ascertaining what allowance ought 
to be made to him for having carried on the business alone. 

In hfohomtnad Abdul Sattar v. State of Andhra Pradesh^ it was 
observed : Ordinarily no partner is entitled to receive remuneration for 
managing the business but S. 13 of the Act permits fixation of some 
remuneration by agreement. But the fixation of such remuneration does 
not alter his status as a partner. 

The rule which precludes a partner from charging his co-partners 
After dissolutioF). payment for his services, does not apply to services 
,^ in carrying on the business of the firm after its 

dissolution. Ordinarily when a partner dies or ceasds to be a partner and 
the remaining partners continue business with the firm without final 

settlement of accounts the estate of the deceased partner or the outgoing 

partner, as the case may be,- has the option to claim interest on his share 

in assets of the firm or a share in any subsequent profits attributable to 

of such profits the continuing partners 
will normally be entitled to be credited with a sum sufficient to recompense 

them for the skill and labour employed in the conduct of the business 
alter the death or going out of the other partners.^ A continuing partner 
Will not, however, be entitled to such remuneration, if no profits are derived 
irora the carrying on of the business/ or there is other special reasons 



2 . 

3. 

4. 

5. 




(1921) P.C. 91 : 57 I.C. 713 : 22 Bom. L.R. 1343. 
make compensation to his co-partner in such 
general rule laid down in section 9. 


The obligation of a partner to 
a case may also follow from the 


(1911) 16C.W.N. 299, 303 : 13 I.C. 23. 


29 Beav. 620. 


(1957) 2 An. W.R. 495. 
See section 37 post. 


380 381 til * Mohmnmad Kanul v. Hedayatulla, 1926 Cal. 

t Haji Heaayatulla Mohammad KamiL 1924 PC 93* r nrhmi 
y. Bcu Ram (1931) 53 All. 479. 484 ; ya;..; v. Rm, (1880) 3 Ch ^ 

373 M (ISIS' 284 V. Raleliffc, 1896) 75 LT° rId 

Mrllersh v Keen 97 Kep. j/l, 

unsound mind.) ' Beav. 236. 242 (where a partner became of 

Aldridge V. Aldridge, (1894) 2 Ch. 97. 
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for not giving him such remuneration, e.g., when he h himc^ir « 

of the deceased partner.^ ® executor 


The same IS the position under the English Partnership Act igon^ 
In Hams y Sleep,^ a partner who had been appointed receiver L 

manager without lemuneration by a judgment for dissolution ofTartner 

ship was allowed wages for work done by him which had proved hene^ 
to the estate and which formed no part of his duty as receiver and m^naoer 
In mto V. PA//i>V articles made betwe.n three parS d^ecTed 
the real and leasehold estate of the partnership should be treated as 
partnership stock, and that, before any division of profits, the rate repairs 

etc. should be paid, and £5 per cent, interest set apart on the capital and 

be paid to the partners in the proportions in which they had advanced it 
They afterwards purchased other estates, the purchase-money of which 
was by the conveyances, expressed to be paid by three partners in equal 
proportions. The partners subsequently executed a deed, reciting the fact 
that the purchase-money had been wholly paid by two of the partners, 
and declaring that until the third partner should pay into the partnership 
capital a sum equal to that paid by each of the other partners, he should 
stand possessed of the undivided third partner of the estates in trust for 
them, the other two partners. Upon the dissolution of the partnership, 
the third partner not having paid any portion of the capital, it was held : 
In the interim, after a dissolution, whilst the affairs of the partnership' 
were being wound up, the third purchaser had ceased to be entitled to the 
benefit of a provision in the articles allowing him a salary, and the 
occupation of a house belonging to the partnership as managing partner, 
and a receiver must be appointed. 

The amount of remuneration to be paid in any of the cases mentioned 

Amoiint of remu- 2 matter for conjecture and depends upon 

neration payable. " circumstances of each case. In every case the 

court should direct an enquiry as to what would be the 
reasonable remuneration for trouble, skill and loss of time to be allowed 
for the management and conduct of the business.® ‘If the business has 
largely expanded under the management of the other partners, the 
allowance should be more liberal than if it remained stationary or proved 
retrogressive. It would be so, for instance, if it appeared that the returns 
of the business increased or that the business became more prosperous 
owing to the energy or capacity of those in charge.’® 

As to remuneration in case of a partner who has been appointed 
receiver in a partnership suit, see under “Receiver” 


1. i^urden v. Burden, (1813) (I) Yes. & B. 170 ; Slacken v. Dawson, (1843) 6 Bcav. 
371. The general rule that an executor is not entitled to remuneration for irouotc 
and loss of time may be read with S. 309, Indian Succession Act, which reads 
at follows : An executor or administrator shall not be entitled 

retain any commission or agency charges at a higher rate than rate for inc umc 

being fixed in respect of the Administrator General by or under the Aominisiraior 
General’s Act, 1913. 

2. See LindJey, pp. 422,423. 

?. (1897) 2 Cb. 80: See also Meyer & Co. v. Faber (No. 2 ), (1923) 2 Ch. 421. 

(450-4S1). 

4. (1833) 10 Hare 355 : 68 E.R. ^63 ; E. & E. Digest, Vol. 36, p. 425. 

5. Brcy/n v. De Tastet (1819) Jac. 284 : 23 R.R. 59. 

6. 8m Desai's Law of Partnership, 4th EJition, pp. 71, 72. 
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In practice it is not unusual for partners to agree that a managing 

partner is to receive in addition to his share a salary or 
By agreement. commission for his trouble in conducting the business of i 
the firm. The right to receive remuneration as a result of such an 
agreement ordinarily comes to an end on dissolution of the ^Vhere 

the plaintiff entered into a partnership agreement with the defendant under 
which the' plaintiff agreed to render services for remuneration, it was held, in 
a suit for remuneration*, that it would be inequitable to allow the claim of the 
plaintiff without dissolution of the partnership and rendition of accounts.^ 

Where a partner had assigned his share in the partnership assets, 
hono fide agreement subsequently made between the partners for 
the payment themselves of the salaries for the work to be done in 
connection with a partnership business was held good as against the 
assignee of the share as an act done in the- management or administra¬ 
tion of the partnership business.® 


3. Clause (b)—right to protits and liability for losses. 

Clauses (b) prescribes that the partners are entitled to share equally 

in profits earned and shall contribute equally to the 
Ordinarily p.irt- jQjggs sustained by the firm. This rule also is subject to 

and lossM^quaHy.* contract between the partners so that it shall apply in the 

absence of any evidence as to the terms and conditions 
obtained in a partnership.^ The share of a partner in the profits and losses 
of the joint business is governed in the first instance by the provisions of 
an agreement between the partners. Clause (b) of the section^will come 
into operation only when there is no'ligreement between the partners.® In 
the t’bsence of any agreement specifying their sliares, whether the partners 
have contributed money equally or unequally, whether they are or are not 
on a par as regards skill, connection or character, whether they have or have 
not laboured equally for the benefit of the firm, their shares will be consi¬ 
dered as equal.® In the absence of any such agreement presumption of 
equality arises^and the burden of proving that the shares are xinequal lies 
on the party alleging the same.’ Books of accounts of the firm and 
dealings of the parties will ordinarily show the respective shares of the 
partners.® When satisfactory evidence as to any agreement between parties 
is not forthcoming, the shares of the partners are adjudged on the basis 
of equality.®y^Where both the parties allege unequal shares and on failing 


1. Tibbits V. Phillips, supra ; also see Watson v. Haggitt (1928) A.C. 127 (P.C.). 

2. Pala Ram v. Chela Ram, 38 P.R. 1914. 

3. Garwood v. Paynter, 72 L.J. Ch. 208. 

4. See Beejan Bee v. Fatima Bibee, (1910) M.W.N. 669 : 8 I.C. a31. 

5. Dawood Sahib v. Sheikh Mobideen Sahib, 1938 Mad. 5 : 175 I.C. 766 : (1937) 2 
Mad. L.J. 760. 

6. Lindley, p. 381 ; Peacock v. Peacock, 16 Ves. 49 ; Stewart v. Forbes, (1849) 1 Mac. 
and G. 137 ; Robinson v. Anderson, 20 Beav. 98 ; Webster v. Bray, 7 Hare 159 ; 
Jaduh Ram v. BuUoram, 26 Cal. 281 ; Beejan Bee v. Fatima, 8 I.C. 431 ; Afam Rajv, 
Gokulchand, 40 P.R. 1908 ; Mohammad Abdal Sattarv. Hafija Bibi, (1944) 1 Mad. 
L.J. 101. 


7. Jodobram v. BuUoram, (1899) 26 Cal. 281. V'hcn there is evidence the question 
must be decided like any other question of fact, Harchand Singh v. G^rdip Singh, 
(1927) 8 Lah. 241. 

8. Steivart v. Forbes, (1849) I Mac. & G. 137. 

See also Kesliav v. Rayapa, (1875) 12 3.H,C. Rep. 165 ; Warner v. Smith, (1863) 
I Da Q.J. & S.M. 337 ; Collins v. Jackson, (1863) 31 Beav. 645 ; Farrar v. Beswick, 
(1836) I M. & Rob. 527. 
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to produce sufficient evidence ask the court to fall back on the presumption 
rai^ by this clause, in such case evidence of both the parties should be 
weired carefully and evidence of either party should be accepted and 
decision should be given in accordance with the same.^ In Mansa Ram v. 
Tej Bh<m^ also it has been recently held : Where in a suit for dissolution of 
partnership and accounts it has been found that no contract has been 
proved according to which the shares of the two partners in the profits 
and losses of their business were in proportion ,io their investment 
towards the capital of the concern, the partner's shares in the profits 
earned and the losses sustained would be equal by virtue of S. 13 (b) of 
the Act. 


The above rule applies equally to the case of a particular partnership 
or partnership in a single adventure.^ 

There is no necessary connection between the proportion in which 

partners are entitled to share in the profits earned and 
Principle under- proportion which they have contributed towards the 
lying the rule. capital of the firm. Nor does the fact that the work 
done by the partners is unequal affect the question of their shares. 
“Equality in sharing profit and loss, independent of the shares of the 
original capital contributed by the partners, is the only rule applicable in, 
♦tiA ahcA.nre of soecial aerecment. The value of a particular member to 
fKe firarderived from his skillTexperience or business connection, may be 
wholly out of proportion to the amount of capital brought in by him. The 
court therefore, cannot undertake to apportion profits where the partner 
have not done so themselves. Equality is equity, not as being absolutely 
justp but because it cannot be known that any particular of inequality 

would be more just.”* ^ 

X and Y are partners and they join into the partnership with A and 
I. C»ie or B and there is no agreement between them definmg 
pShIp their shares. The question sometimes arises as to 

S ten and Indlvl- whether X and Y are to take a third between thm or 
duals. take a quarter each. This depends upon whether X and 

Y have entered into the partnership contract as unit, although not a legal 
un^or “karate individuals. In other words tfX and Y as a firm 

have joined with A and B, they will jointly take a third. If X and Y have^ 
individually join^ A and B, each takes one-fourth. 

Where a change occurs in the constitution of a firm it is 

partners to enter into a n ew ^g t gement, relatin g 
Effect of change In to their mutual rights and liabilities. _ In such a case 
constitution of Ann. gg rights arid liabilitie s will be governed by the new 

njent t^role reconstituted firm remain the same as they were 

before the change so far as they are consistent with the altered 


1 . 

2. 

3. 

4. 

5. 


Barcfmd Singh V. Ourdip Singh, 1927 Lab. 485 :102 1.C. 817: 8 Lah. 241. 

. 5 :59 Pniu. L-R- ^72. 

RobtmoH V. Anderion, 20 Beav. 98. . - . «. -a 

FollockTsDIgestofthoLawof Phrtnerahip, l5thEdn.,p.74. 

j^Buxs.Bukt ffrftflr/, (1932) 36 Cal. W.N.489,491. See also Lmd 
382,383. 
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circumstances.' Thus where two partners agree that their shares shall be 
9| annas and 6\ annas respectively and on the death of one of them his 
son takes the place of the deceased father, the parties merely agreeing 
to carry on the partnership business without any express agreement 
as to their shares, the business must be held to continue on the same 
lines as before the death of the partner under section 17 (a) and , the 
son of the deceased will be entitled to the same share as his father was 
entitled to in his lifetit'ne. 

Where, on retirement of the partner there is no agree ment as regards 
the readjustment of the shares of the continuing partners, the prima facie 
rule is that the share of the retiring partner is divisible between them in 
proportion to their respective share in business previous to his retirement.* 
In the absence of evidence to the contrary the inference is that the shares 
of the reiinng members have been taken by the continuing partners in the 
proportions in which the latter were originally interested in the concern. 
The circumstance that the money required for paying off the retiring 
partner was provided by the surviving partners not in equal shares but 
from the partnership funds which they held in unequal shares is of impor¬ 
tance to show they take the same rights in the new business.® 

In Hiraktl v. Ckhajumal;^ there was a partnership of three persons A, 
B and C with 5, 5 and 6 annas share respectively. C retired from partner¬ 
ship which, however, continued. The question arose as to what was the 
share of A and B in the partnership after the retirement of C. It was held 
that in the absence of a contract to the contrary, the shares of A and B 
must be eight annas each in the rupee. 

Profits (or net profits'! are the e.xcess of returns over advances : the 

ProBts and losses what is obtained over the cost of obtaining it. 

Losses, on the other hand, are the excess of advances 
over returns : tlie excess of the cost of obtaining over what is obtained.*’® 

Profit which the partners are entitled to share would include any 
benefit derived or gain made by any one or more of the partners from any 
transaction affecting the partnership or arising out of the partnership 
business.® Question sometimes arises whether any salary or special 
remuneration received by a partner is to be regarded as profits of 
the firm or not. The prima facie rule appears to be that such 
emoluments or receipts do not fkll within the ordinary description of 
profits of a business.' They would of course be so regarded if there is 

1. Dawood Sahib v. Sheikh Mohideen Sahib, 1938 Mad. 5: 175 I.C. 766: (1937) 2 
Mad. L.J. 760. 

2. Robley v. Brooke. (1S33) R.R. 1. See also Copland v. Toutmin, 1 C. and Fin. 349 : 
51 R.R. 414 ; Mohammad Abdul Sattar Baig v. Hafiza Bibi, 1944 Mad. 346 : (1944) 

1 Mad. L.:. 101. 

3. Mohammad Abdul SaVar Baig v. Hafiza Bibi, 1944 Mad. 346 : I.L.R. (1944) 
Mad. 729. 

4. A.I.R. 1950 M.B. 56. 

5. Lindley, pp. 62, 63. See notes on pages 33 and 34 ante where the subject has been 
dealt with at length. 

6. See section 16 (a) post. 

(1855) I Juf. (N.S.) 438, 440 ; Collins v, Jackson, (1862) 31 Beav. 
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*° **“ or if such an agreement can be 

implied from the comse or dealing between the parties or from other circu- 

'■®8*‘'ded as prohts or net profits is at 
times a question of construction of a deed.* 

Section 37 lays down the rule relating to the right of an outgoing 
Oatgolng partner. P^'^ner to share subsequent profits in certain cases. 

The general rule is that partners may divide profits in any manner 

Mode or manner to division and 

and time for divid- of profits, and the mode or manner in which 

ing profit. profits are to be estimated, are matters which entirely 

appertain to the internal affairs of a business and may 
differ in different cases. There can obviously be no specific rules which 
would be applicable to all cases.* -^6^ . 

The right to claim profits may be lost by laches or acquiescence if 

a_f ra 1 . thc circumstanccs of the case clearly imply an aban- 
as smU^Ie donmcnt of the claim.® The doctrine of laches is of 

to ri Jtm profits. * great importance where persons have agreed to become 

partners, and one of them has unfairly left the other 
to do all the work, and then, there being a profit comes forward and claims 
a share of it. A court will not aid those who can be shown to have re¬ 
mained quiet in the hope of being able t o evade responsibility in case of 
but of being able to claim a share of gain in case of ultimatTlucces^ 
But this doctrine applies to cases where the piaintiti has by his conducT" 
induced the defendant to suppose that the plaintiff had abandoned the 
common undertaking usually in cases of a highly speficulative character.® 

Whether or not there has been an abandonment or loss of interest 
by laches is a matter of inference depending upon the circumstances of 
each particular case.^ 

According to the doctrine of laches where persons have agreed to 
become partners, and one of them has unfairly left the others to do all the 
work, and then, there being a profit,, comes forward and claims a share of 
it the court should not aid him. The equitable rule is that a court will 
not aid those who can be shown to have remained quiet in tjie hope of 
being able to claim a share of gain in case of ultimate success^The doctrine 
should apply to cases where the plaintiff has by his conduct induced the 
defendant to suppose that the plaintiff had abandoned the common 
undertaking, usually in cases of a highly speculative cnaracter. Where 
the main ' duty of the plaintiff was to obtain orders for the firm of 
which he was a partner and he tried to obtain orders and the defendants 
treated him as a partner till the institution of suit for settlement of 


1 . 

2 . 

3. 

4. 

5. 


6 . 

7. 


Carlyon-Brittony. Lutnb, (1922) 38 T.L.R. 298. 

Hancock v. Heaton^ (1874) 28 W.R. 784. 

IVatson V. Haggit, (1928) A.C. 127 (P.C.) ; Carlyon-Britton v. Lumo, supra. 

Sec Dcsai “The Law of Partnership in India and Pakistan” 4th Edition, p. 74. 

« » ill l: 

Maori, (1901) A.C. 293. 297. 

BanwariLaly.ShukrulIah, 1940 Pat. 204 : 188 I.C. 337 : 19 Pat. 1, 

Maung nay- Mtth naln. (1901) 28 Cal. 53 : 27 I.A. 189 : 5 C.W.N 111 
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accounts and deliberately carried on the business m the name 
without asking for or obtaining aii entry showing a yn th® I 

tution of the firm and there was nothing to show that he did not exploit 
the name of the plaintiff who was an m °Jtaining ^ders wh^h he 

claimed to have secured himself, it was held that the plamtiff could not be 
non-suited on the ground of any abandonment of the undertaking. 

The goodwill of a business is an asset like any other property of 

the firm and the representatives of a deceased partner 
Right to share In entitled to a share therein. If action be taken in 
goodwill. surviving partner can be restrained by an 

injunction from appropriating the goodwill or in any way rendering it 
less valuable. “But when the surviving partner has for a long time appro¬ 
priated all the advantages flowing therefrom, the appropriate course is to 

direct a vrduation of the trade mark and apportion the same among the 

persons entitled in the proportion in which they are interested in the 
business.' 

In the absence of any agreement to the contrary, the losses as well 

as profits are to be shared equally by all the partners.® 
Sh-iring of losses. are not shared equally and 

there is ao agreement as to how losses are to be shared the rule is that 
the losses will be shared in the same proportion as the profits. The rule 
may also be implied from S. 41 (a) which lays down that in settling the 
accounts of a firm after dissolution, losses ^all be borne by the partners 

in the proportions in which they were entitled to share profits. Section 

253 (2) of the repealed chapter of the Indian Contract Act laid down the 
rule in identical form ns this clause. Ramesam J. observed in a case* 
under that section : “As T read the section jt lays down two presumptions 
with which tlie court should start. The two presumptions are clubbed in 
one sub section. The first is if no specific contract is proved, the shares 

of the partners must be presumed to be equal.The second presumption 

is that where the partners are to participate in the profits in certain shares 
they should also participate in the losses in similar shares. Now the section 
says that both should be in equal shares but implies that if unequal shares are 
admitted by the partners as to profits that applies equally to losses. Jessel 
M.R. stated the rule thus under the English law® : “It is said, as a general 

proposition of law, that in ordinary mercantile parinership where there 
conmuinity of profits in definite proportion, the fair inference is t^ 

losses are to be shared in the same proportion. I entirely assent to ^ 
proposition, although it seems that no positive authority can be ad^ 
in support of it. But it must be logically carried out to its l^itimate 
exten^!^ In cases where that question arises, and the capital has been 

contributed by the parties in unequal proportions and 

and Ms to be made good by the partners, it must be made good by them 

!. G!mmvnmtliis\.BoJiangla!,AA.R-i952Asiam l2A ui a '7'iQ . 

2 Afohan)mtid Abdtil SaTfar v. Hafija Bibl, 1944 Mad. 346 : I.L.R. (1944) Mad. 729 . 

(1944) T Mad. LJ. 101. ^ r « . 

3. Man, RaJy.GohilChand. 40 V.K.\90S. See also 21 Bom. L.R. 190; Lindley, 

OD ^12 413 

4. Ptlcbiah Cbeuiar v. Subruinaniam, (1935) 58 ^ad. 25, 28, 29 ' 

1 P m • Alfkian jissufttftte Society (1880) loChr D. 83 wocrc it was 

Vie?d 7hat fhis^prU^ption did not apply, as the person in question had no direct 
.^participation in the profits . , . j, 

4. Albion Life Assurance S’oe/e/y (1880) '6 Ch. D. at p. 87; and Lindley, 

) PP 412»413. See aUo Nowell Noweel (1869) 7 Eq. 538. 
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m the same proportions as any other loss. In other words, it is a matter— 
Or contract between the parties, and it is assumed, there being no express 
provision with respect to the proportion in the articles, that this was the 
contract between 

It is, however, open to partners to fix by agreement any proportion 
of losses to be borne by them. They can even stipulate that the liability 
of one partner (as between themselves, of course) to share the losses is to 
be limited or even entirely excluded.^ 


It is to be noted that an agreement that a person admitted as a 
member of a firm shall share the profits of the firm amounts prima facie 
to an agreement that he shall share losses also if the agreement is silent 
on that point. 

Although, prima facicy partners must share losses equally, this will 
not be the case, generally speaking, where the loss has resulted from an 
act which was done by one partner in breach of his duty towards his 
co-partners. In such case, although all the partners mav be jointly liable 
to a third party , yet as between the partners themselves the loss must be 
mftde good by^the partner through whose improper act the loss was 
occasioned. This separate liability will depend upon the questioq whether 
the acting partner was in fact the agent for his co-partners in respect of 
the particular act.* 

If the act was done for his private benefit and in fraud of his co¬ 
partners, it is obviously outside the scope of his authority as agent of 
the firm. But even in this case the firm will be liable (1) if they have 
ratified the act—assuming It to be capable of ratification, or (2) if the 
co-partners have agreed to treat the loss resulting from the unauthorised 
Art as a partnership loss.® In Cragg v. Fordy\Jhe plaintiff and the defen¬ 
dant were partners; the d^^antTad engaged m adventures not 
authorised by the partnership articles. The plaintiff protested against 
this but although the adventures ended in loss, and that loss was 
charged against the firm in the partnership books, the plaintiff did not 
at the time object, or insist that the loss should be borne by the defendant. 
When, however, the pajctncrahip was dissolved, and its accounts were 
made up. the plaintiff refused to allow the losses in question to be charged 
against the firm. But the court held that under the above circumstances, 
the Master who had charged the losses against the partnership had not 
done wrong.; and exceptions which had been taken to this report by the 

plaintiff were overruled. 

Section 37 lays down the rule relating to the right of an outgoing 
partner to share subsequent profits in certain cases. 


Assignee’s right. 

The assignee of a share in a partnership has no independent righu ; 
(a) he is entitled to the share of the profits to which the assigning partner 



2 . 

3. 

4. 


VsiiRaghmtandany. Bormasjiy 1927 Bom. I.C. 

BCO^A. Ltd. V. Commissioner of Jncome-raXy Punjab, 1937 Lab. 338 (F.II.) . l« 

lih’. 306 s 1681.C 549. . , ^ » 

jeeStrahanA Oldham, page 71. See also S. 13 (0; Benny v. Adam, 66 R.R. 


Stn^ ft Oldham, p. 71. See Lindley, p. 412 et. seq. and illustrations there'fiven. 

IV. ft Col. ac. 280: ?7 R.R. 320. 
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would be otherwise entitled ; (b) the assignee must accept the account of 
profits agreed to by his partner ; (c) in the case of a dissolution he is 
entitled to receive the share of the partnership assets to which the assignor 
would have been otherwise entitled, and for the purpose of ascertaining 
that share to an account as from the date of dissolution.* 

raUd. Clause (c)—where a partner is entitled to interest. 

Apart from any agreement, express or implied from the practice of 
the partners inter se, partner cannot claim interest on bis capital in the 
partnership.'*' “The principle of paragraph (c) is that a partner, as regards 
the capital brought by him into the business in not a creditor of the firm 
but an adventurer, and therefore, any agreed interest on such capital is, 
unless the contrary is clearly expressed, a payment in lieu of or on account 
of profits, and accordingly chargeable to profits only.”® 

As a genera! rule, therefore, interest on capital subscribed by 
partners is not allowed in taking accounts between them unless there is an 
agreement or trade rnst nm to that eftect.'* The fact that the bulk the” 
capTraT^ alIita 1 necessary for the business was subscribed by one 
partner will not make any difference.® Where a partner had subscribed 
^he amount of capital agreed upon as payable by him and the other partner 
failed to contribute his own stipulated amount but there was nothing in 
the books of accounts to shosv that interest was to be allowed, it was held 
that a claim for interest could not be entertained in the absence of an 
agreement to allow it.® Such an agreement may be inferred if the partners 
have themselves been in the habit of charging such interest in their 
accounts.’ Where a person is paid for his services by a share of profits,' 
interest on capital cannot be charged against him unless there is some 
agreement to that effect.® 3 n 

It follows that where there are no profits a partner can recover 
interest only if there is either an express agreement between the partners 
or there is an agreement which can be implied from the practice of the 
firm c.g., where in the partnership books interest has been credited (in 
circumstances implying consent of the partners) to the amount standing to 
the credit of the various partners eveu though there has been no profit. 

An agreement to allow partners to charge interest on capital sub¬ 
scribed by them may be inferred from the cour-se of dealing between the 
piirties—of which the partnership books 0 / account would be very strong 

1 . Chidambaram v. Karuthan, (1916) 2 M.W.N. See section 19 post. 

2. See HW v. King (1863), 3 De G. J. & Sm. 418. ^ 

3. Pollock & Mulla’s Indian Partnership Act, 1934 Edn., p. 24 ; Afot/JLaf v. Surup 
Chand, (1937) Born 81 : lfe7 I.C. 203 : 38 Bom L.R. 1058 ; Bhagchand v. Kaluram, 
1965 Raj. L.W. 109—However, interest is not to be allowed before the date of the 
final decree unless there are special circumstances to the contrary. 

4. Govif.da Chamlra v. Haridas, (1915) 20 C.W.N, 634 ; Desai, pp. 75, 79. 

5. Subramuua v. Kannapa, 1938 Mad. 30, 40 ; Rishion v. Grissell, (1868) 5 Eq. 326 ; 
L.R. 10 Eq. 393 (Quasi-partnership—manager was to be given a share of the 
profits). 

6. Hlilv. King, (1863) 3 De G.J. & Sm. 418 

7. Ibid. 

8- Alrfiron v. Grissell, 5 Eq. 326 ; See Lindiey, pp. 418 to 420. 
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evidence—as also from other facts and circumstances. In Miller v. Crflig,* 
in a partnership between A and B, interest was allowed on the capitws. 

C who was a clerk and a relative was aware of the terms ^/n which the 
partnership was carried on. B retired and A and C as partners continued 
the business in which the whole capital belonged to A. There was no 
agreement about interest. D and E were afterwards admitted in the 
business and an interest account of capital was kept. It was held that in 
the circumstances of the case it could be inferred that interest on capital 
was to be allowed in the second partnership. 

**By the capital of the partnership is meant the aggregate of the sums 
contributed by its members for the purpose of commencing or carrying on 
the partnership business and intended to be risked by them in that business. 
The capital of a partnership is not, therefore, the same as its property ; the 
capital is a sura fixed by the agreement of the partners ; whilst the actual 
assets of the firm vary from day to day and include everything belonging 
to the firm and having any money value.”^ 

“Moreover, the capital of each partner is not necessarily the amount 
due to him from the firm ; for not only may he owe the firm money, so that 
less than his capital is due to him ; but the firm may owe him money in 
addition to his capital e.g., for money advanced by hin^ to the firm by 
way of loan, and not intended to be wholly risked in the business. The 
distinction between a partner’s capital and what is due to him for advances 
by way of loan to the firm is frequently very material ; e.g.^ with reference 
to interest, with reference to clause in partnership article fixing the amount 
of capital to be advanced and risked, prohibiting the withdrawal of capital; 
and above all with reference to priority of payment in the event of dissolu¬ 
tion, and a deficiency of assets. The amount of each partner’s capita! 
ought, therefore, always to be accurately stated, in order to avoid disputes 
on a final adjustment of account; and this is more important where the 
capitals of the partners are unequal, for if there is no evidence as to the 
amounts contributed by them, the shares of the whole assets wiil be 

treated as equal.”* 

In Madan Manolmr v. Narayan Sadasheo Phutatie* it was held : 
From the mere fact that A as a pattner in a construction firm was liable 
to contribute certain amount towards the partnership capital and that he 
had ttot paid that amount to the partnership, it would not follow that the 
amount which A had deposited as a security for the performance of a 
building contract and which was lying to his credit would necessarily 
become or represent his contribution to the partnership capital. In 
Sornanna v. Subba Hoo* it was held ; The wife of a deceased partner can 
maintain a suit in respect of sum of a money which the firm owes to her 
in her individual capacity. The sura of the money could not be treated 
as an item in a general account balween the deceased husband and other 
nartners. She cannot lose her individual rights against the partnership 
Merely because she happens also to be the legal representative of a 

deceased partner. 

* 

1 . (1843) 6Besv.433. 

2. Lindley, p. 357. 

3. Undley. p. 357. 

4. IM Nag. UJ. 279. 

5. <I9S7) 2 Andbia W.IL 499. 
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The agreed capital of a partnership caooot be either increased or 
decreased except with the consent of all the members of the partnership.^ 
But where profits are made but are not divided and are added to &e 
capital, the accumulated profits thus capitalised form part of the capital.* 

A partner cannot be compelled to furnish more capital than he has 
agreed to bring in and risk, although he cannot by limiting the amount of 
his capital limit his liability for debts incurred by the firm.® 

An advance by a partner to a firm is not treated as an increase of 
capital but rather a loan.* 

Undrawn profits left in the business' by a partner will not carry 
interest in the absence of an agreement express"or implied to that effect.* 

It is not the practice of courts to allow compound interest being 
charged in taking partnership accounts ; but even here the qifestion must 
rest primarily on the agreement of the parties. Where the partners allow 
and charge each other interest at the end of every year on capital sub¬ 
scriptions and withdrawals, in the books of accounts of the firm, and 
carry forward the balances to the capital accounts of the partners, it in 
substance amounts to allowing compound interest. Where there is a 
contract express or implied to that effect, even compound interest may be 
allowed. Such an agreement to pay compound interest would however 
^ enforced only up to the date of dissolution. Where the account of a 

deceased partner IS continued as interest bearing loan, the estate of the 

"' 1 7 ^® entitled charge only simple interest and 
not compound interest.’ 

interest on money overdrawn by a partner 

to (hit ''° ***•’ Where there is a clear agrremenl* 

to that effect or there are special circumstances rendering it necessary that 

on charged. Though interest is not ordinarily to be diarged 

monet of fhe L" ® Partner who wrongfully withholds 

du^v business” or makes secret profits in breach of his 

y s partners can be ordered to be charged with interest when 

Sfraker v. mison, 24 L.T. 63 : 40 L. J. Ch. 630. 

See Lindley, pp. 357, 358. 

Chippendale, 4 De G.M. & G. 36 ; Denton v. Rodie, 3 Camp. 496. 

Dlnham v. Bradford, (1869) 5 Ch. 519. 

Mi//iy>eriiTO 2 / Pittal. 1935 Mad. 16S : 155 I.C. 783 : «7 Mad. 

Bate V. Rohl/u, (1863) 32 Bcav. 73. 

*85 : 58 Cal. 208 : 571.A. 245 • 124 IG Byi > 
Sm Aftwtnwzm/, 50 Mad. L.J, 428 ; Cooke v. 3 De O j V 

31 Bcav. 445 j fyehsZrY^Brap (lhL\% 
Hare 159 ; Stevens v. Cook. (1059) 5 ;ur. N.S. 1415. * 

V. B^kinshaw, (1867) 2 Ch. 488, 492 (case of aa agenl). 

1075,1077 !Bntekeson f. smitk,^ 

***»c«« V, /«Mna • «1 . _ 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


9. 
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founts are being taken between the partners ; and so also where there 
IS only wilful witholding of accounts or any fraudulent falsification of 
them or improper application’ of partnership funds. 

In Gokul V. Sashimukhi^ some partners had withdrawn large sums 
of money from the partnership business and applied them to establish 
other business from which they had earned large profits. The partner 
complaining of this had no interest in those businesses. It was clear from 
this and other facts that the former had wrongfully used the trade funds 
which were not their exclusive property. It was held that they were not 
merely bound to account for the profits so made but were also chargeable 
with interest on the sums so withdrawn. 

It has, however, been held that if one partner alone contributes the 
whole of capital, he should in equity be allowed to charge interest.^ The 
court may allow interest by way of damages in a fit case. Thus in 
Diwanchand v. Bhagwanchand* a partnership business financed by A fell 
through and B the other partner undertook to repay soon afterwards the 
sum advanced by A as capital for business. The promise was frequently 
repeated but the amount was not paid for many years. In a suit on the 
advance A claimed interest also on the advance. It was held that it could 
not be in the minds of the partners that B alone should use the large vum 
of money for many years without paying interest and A was, therefore, 
entitled to interest on the amount advanced by way of damages. 

Where a contract of partnership provides for payment of interest on 
investments, but does not specifically provide for such payment even in 
case of loss, section 13 (c) would apply and interest would be payable only 
out of profits. When there is a loss there can be no claim for interest.^ 

4 

Interest after dissolution. 

It is an established principle of law that where interest on capital is 
payable between partners it stops running at the date of dissolution unless 
otherwise agreed.* So in taking the accounts of a partnership, interest 
after the date of dissolution will not in general be allowed to the partners 
on the respective capital, though interest is allowed by agreement during 
the partnership with annual rests.^ It was observed in Sunderji Bhaoji v. 
Ghanchi Isa : The right to interest on capital contributed by one of 
the partners even when there is stipulation for payment of such interest 
ordinarily ceases at the date of dissolution and in taking of accounts bet¬ 
ween the parties no interest under this head can be allowed after 
dissolution. It is only out of the profits,* if any, that the capital 
contributing partner can be expected to take his stipulated interest under 
S. 13 (c). The law may recognise an exception to this rule where the con¬ 
tract expressly provides.for payment of interest regardless of profits. 

1. Evens v. Coventry, (1867) 8 De G.M. & G. 8i5 ; MotUal v. Surpehand, supra. 

2. (1911) 16 Cal. W.N. 303, 304; De»i, pp. 77. 78. 

3. H«Jl V. Suteman, 1929 Sind 8S. 

4. 1937 Lab. 45?: 1741.C. 700. 

5. Jahai Prasad v. ShOt Charon Doss. 1944 A.L.W. 496. 

6. Moti Lot V. Sarupchand, }93T Bom. 81 : 38 Bom. L. R. 1038 ; T. Pr. Sm. Sotna* 
stmdram Chettlar v. Sevugan Cheiiia*’, 1940 Mad. W5 : 190 I.C. 748 ; Barfieid v. 
Loaghboroufh, (1872) 8 Ch: 1. 

7. H^atmey v. tPeits, (1867) 2 Ch. 250. 

S. AJJL1952 San. 18. 
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has been held by their Lordships of the Privy Council in 
Sijlrnwn v. Abdul Lcfif^ that interest in such a case will only be allowed 
from the date of the final decree and not from' the date of dissolution or 
the filing of the suit. It was observed ; This is not an action to recover 
some debt, of which can be said thei it was due at the date of the plaint. 
It IS an action to dissolve and wind up the affairs of a partnership ; and 
until the accounts have been taken it is impossible to say what, if anything, 
is due from any partner to his co-partners. In their Lordships’ opinion 
interest shi’uld only be allowed (there being no agreement to the contrary) 
to the plaintiffs from the date of the final decree by which the amount, if 
any, is found due from the defendants to the plaintiffs. 


In Afoti Lai v. Sarupchand^ A, 13, C & D, who were partners in the 
firm of C. M. <k Co. entered into a partnership with S.P. and purchased a 
flour mill in Bombay in October 1926 and the partnership commenced 
doing business. The partnership between all these persons was dissolved 
HI November 1927 and the mill was thereafter sold at a considerable loss. 
The other partnership firm C, M. «& Co was dissolved, in June 1927. There 
were disputes between the partners in respect of the flour mill partnership 
and in a suit between them, on taking the usual partnership account it was 
found that the suit partnership had to pay about Rs. 75,000 to C. M. & 
Lo. and S.P. had to pay about Rs. 60.000 to the suit partnership The 
Commissioner s Report was made in 1935 and one of the main disputes was 
IS ^ the payment of interest on the capital accounts of the partners. C.M. 

Co^ claimed to recover interest at 7i per cent, with yearly rest for the 

period before and after dissolution which if allowed would have come to 

ubout Rs. 1,75,000. The oral evidence on the question of an agreement 
m a lov interest was not satisfactory. The books of accounts of C.M. & 
Co. were not available but it was contended that there could be no entries 

were^^hfnH^H dissolved in June 1927 and the books 

b'^twPPn n appointed in respect of the partnership' 

kenf P' hooks of the suit partnership written up and 

ihe nar»n^ c ^as Calculated on the capital accounts of any of 

on tht 1 accounts of S. P. interest was calculated 

mn nS L subscribed by him to the suit partnerehip right up to 

imniipH oor placcd by C.M. & Co. on these entries as proving an 

It wac least, to allow interest before and after dissolution, 

allow JnfAr» no satisfactory evidence of any* agreement to 

afft'ofino tif^* claim failed. Wadia J. dealt with the following points 

dissolution • allowing interest between partners subsequent to 




( ) An agreement about interest as between partners, where disputed 
IS not merely a matter concerning the mode of taking account 
and should be proved in Court and not before the Commissiner 
lor taking accounts and particularly so when it is alleged that 
incre was an agreement to allow interest after dissolution. 

(h) The Court may allow evidence to be led in such a case for the 

agreement to allow interest after dissolu* 
uon although the agreement has not been quite specifically 


) « Bern. L.R. 1058 : A.I.R. 1937 Bom. 81. 
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pleaded. This may ^ allowed to be done even after the 
Commissioner for taking accounts has made his report and 
before the final decree is passed. ^ 

In the absence of a clear agreement no interest runs on the 
capital accounts of each partner after dissolution of the firm 
Such an agreement may either be express or it may be inferred 
from the course of dealing between the partner? 


It must be proved by satisfactory evidence that there was an 
agreement to allow interest after dissolution irrespective of 
profits or loss, where there are no profits. 


The presence or absence of entries m the books of account of 
the firm subsequent to the dissolution would be very important 
evidence on the question of interest where the agreement has to 
be inferred. 


(/) Entries in the books of account of the individual partners 
would be useful evidence on the quesi/on. The Court will 
not attach any undue importance to them but will consider them 
in the light of the other circumstances of the case.' 


In Lilaram v . Hiranan/i^ it was held that where there is an agreement 
between the partners that interest should be charged on advances and 
withdrawals, the interest should be paid and charged respectively to idivi- 
dual partners on capital advances and upon withdrawals even after the 
dissolution and final settlement of accounts. It was contended in this case 
that interest should not be allowed on capital and withdrawals after disso> 
lution in the absence of any clear agreement and reliance was placed upon 
the decision of the Privy Council in Sulemati v. Abdul Latif,^ That case 
was distinguished and reliance was placed on another decision of the Privy 
Council in Muttia v. Subramaniam.* 


The propriety of the decision in the above case is doubtful. It 
is to be observed that in an earlier case decided in Sind and reported as 
Khem Chandv. MuiChand^ the same question had arisen and it was held 
that in such a case interest on capital and withdrawals should be allowed 
and charged only upto the date of dissolution and not (hereafter. The judg* 
ment in Muttia Chettly v, Subramaniam does not contain any discussion 
about or reference to the question of interest being allowed after dissolu¬ 
tion nof are all the facts clear from the report and probably there was 
evidence on record to show that there was an agreement to pay iht^rest 
till the capital subscribed was actually realized. What appears to be the 
correct rule is that apart from cases where there is a clear agreement to 
allow and charge interest after dissolution or cases where the capital left in 
by a partner can be regarded as an interest-bearing loan or there are other 
special circumiUnces® it would not be proper to allow interest after dissolu¬ 
tion on capital subscribed by partners or monies overdrawn by them.^ 


1. See Oesai, pp. 78, 79. 

2. A.I.R. 1937 Sind 103. 

3. (1931) 58 .Cal. 208 (P.C). 

4. (1891) 18 Cal. 616 (P.C.). 

5. A.I.R. 1932 Sind 126. 

6. See Barfield v. Loughborough, (187^ 8 Cb. I : tVood v. Scolei, (1866) I Ch. 369. 

378. . 

7. See Detai, pp. 79. 80 
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la Hakim Rai v. Ganga Ram,^ a suit was nearly two 

after dissolution of partnership against the lormer 

Managing partner managing partner, who had been 
retaining assets of own purposes assets of the firm without account- 

ing for ‘hem and their proceeds to his co-partner. It 
»r"h ^«as held that interest was probably chargeable against 

the accounting defendant even though he had not acted 

fraudulently. 

5. Clause (d)—interest on advance. 

Clause (d) provides that‘a partner making, for the purposes of Ac 
business, any payment or advance beyond the amount of capita! he has 
agreed to subscribe, is entitled to interest thereon at the rate of six per 
cent, per annum.’ Interest is not usually allowed by a court in partner¬ 
ship suits except on sums advanced in excess of the capital agreed to be 
contributed,* but subject to any agreement between the parties, interest is 
payable on money paid or advanced by one partner for partnership 
purposes beyond his amount of capital, which he had agreed to subscribe® 
which is treated not as increase of capital but as a loan.* Interest is pay¬ 
able from the partnership as a whole and not merely from the other 


partners. 


Where there is no agreement the rate of interest to be allowed on 

such payment is six per cent, per -annum.® The section, 
♦ ^ however, does not restrict the right of a partner to a 

interStV ^ higher rate of interest. An agreement to pay a different 

rate may be inferred if a different rate is payable by the 
custom of the particular trade, or has been charged and allowed in the 
books of the particular partnership.® j fsj 

* 

Ordinarily a loan to a partner or by a partner to the firm docs not 

bear interest after dissolution. But there may be special 
“^*®^ agreements to the contrary or practice in particular 
“ firms. In such cases, interest will be allowed up to the 

date of suit for dissolution. Once the suit is filed jniUfi£&_I 2 asS.QUtJ 2 L-lh$ 
hands of the parties and enter the jufisdi ction of cour ts and will be dealt 
with according to g^eral law oistinguished from particular agreemen 


or practice m particular nrms.^ 


1. AI.R. 1942 P.C. 61:1.L.R. 1942 Kar. (P.C.) 157. 

2. Msl. RamPiari v. SuUan Baksh, A.I.R. 1923 Lah. 115 : 3 Lah. 382 : 77 I.C. 207 ; 
Dipchand v, ATuAmAaf. A.I.R. 1923 Sind 133 : 108 I.C. 873 ; Ha)i v. Suleman, 
A.I.R. 1929 Sind 82 :110 I.C. 639. 

3. Gobinda v. Haridas, 29 C.W.N. 634 : 35 I.C. 48. 

4. Gobitida V. Thakur Ga/raj Singh, A.I.R. 1921 Nag. 45 : 64 1.G. 183. 

5. ScQ Iqbal Mohammad y. Ratio Ram, A,\.K. \9y2 Ijah. 399 i 137 I.C* 162 for higher 
rate of interest. 

6. Sse Ltodley, pp. 419,420 citing Bd/e v. Rj6//t5 (t863) 32 Beav. 72 ; Ferguson v. 
Pyffe, 8 Cl. & Fin. 121 \fnre \ Magdalena Steam Navigation Co., Re Johns 690 ; 
29L.J.Ch. 667 : 132R.R. 295. 

7. KUAon Lat Hira Lot v. Ganesh Das Gutab Chand, 1941 N.L.J, 657. 
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In Somanna v- Sub^ Jlao^ ,t was held : The wife of a deceased 

Sum owed by Iiart- 5,™“^ respect of a sum of 

to who or Which the firm owes to her in her individual 

tadlrt- cajAcity. The sum of money could abt be treated as 
tal capacity. an Item m a general account between the deceased 

husband and the other partners. She cannot lose her 

against the partnership merely because she happens also 
to be the legal representative of a deceased partner. ‘•ppcns aiso 

^ was held: Where the sum sought 

Salt to ncner one item • in the partnership 

amont adran^ amount then unless- and until the accounts between 
by partner. the partners are settled it cannot be recovered by the 

f t_ • . The reason is that one partner cannot sue fnr 

tent by him to a firm of which he is a member. The advance te 
but an Item m the partnership account. ** 


I.T, Cotntnr, v. BadrilaP, the Madhya Pradesh High Court 

Dittiiictioii bet. = “An amount in fact contributed by a partner 

B«n capital and capdal docs not become an advance merely because 
advance. under the partnership deed there is no compulsion on 

. _ _ the partner to contribute or maintain any capital with 

the firm. TTiere is a material distinction between capital contribution of a 
partner dnd advances made by him to the firm. This is clear from 
section 13 of the Partnership Act, 1932. Again, the fact that several 
partners made some withdrawals from the capital account does not 
necessarily lead to the conclusion that there was no obligation on them to 
contribute any capital. It is settled law that the agreed capital of a 
partnership ran be added to or withdrawn with the consent of all the 
members of the partnership. If, therefore, there was such consent on the 

^ % ir ™ partnership then the fact of withdrawal 

by Itself cannot justify the inference that there was no obligation on the 
partner to contribute any capital.” ^ 

SMtifW I3(d]l. 48-Assessee, Hindu undirided family carryina on 
moncy^dlDg bosInm-Assessee also partner In another firm, by its &irta 
—Advances made to the firm by the assessee—Dissolution of the firm— 
Indian Income-tax Act, 1922. S. 10 (2)(xi).—Bad debts. 

.. ^9/^rycman Chettmr v. Commr. ofJ.'T.* the assessee a Hindu 

Malava^^^Thn^’rt'^r* •?“siness in money-lending, in Madras and 

Malaya. The deed of partnership provided for contribution of a definite 

hUine also provided for advances 

to to the firm. The assessee advanced monies 

Is,. ^ ■•’“"“wed from the firm and the interest income on 

iJSnTv and assessed as income of the business of the 

^ interest paid on the borrowals was allowed as a 

nf* assessment years. On the dissolution of the firm, 

in respect of the advances and hnrmtvsi* Ar>>»A«in» «... 


1 . 

2 . 

3 . 

4. 


(19^ 2 Andhra W.It. 499. 
A.I.B. 1956 Him. I^a. 4. 
A.I.E. 1969 M.P. 9.12. 




60I.T.R.690: 




*39: (1966} I Mad. i:,.3. la See Yeady 
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balance of Rs. 78.974 in c^trfn‘sum^^and\?so 

ment of dissolution the assessee became en 1 discharge, 

allotted a sum of Rs. 26,600 as a u^oiy, ^ assessee a 

Under the same arrangement another pa ^ ^ t while a balance 

sum of Rs. 23,500 out of which the assessee reanzeu assessee 

of Rs. 12,000 was due. For ‘^e assessmen y^r 1 

claimed deduction of three sums of R^. ^s. yetted all the 

as bad debts under S. 10(2)(x,) The- Income^ ax Officer Appellate 

claims on the groutid that , fP.ug fjret of these amounts 

Commissioner allowed the ^ others The Tribunal in the 

and rejected the claim in respect ot the claims There 

appeals by the Department and the assessee rejected all the claims. 

was a reference under S. 66(2) ol that Act. 

It was held : The claim in respect of the sum of 
allowable under section I0l2)(xi) while the other 

not allowable. The assessee carrying on money-lending business inyestea 
the monies in the firm not as additional capital but specifically advances 

made to the firm. The absence of any money-lending documents v^ould 

not affect the position. 


The assessee had two capacities, one as a partner and the other as a 
money-lender. The provisions in Ss. 13 (d) and 48 of the Partnership Act 
envisage the existence of such distinct capacities in a partner and the right 
to be treated as a creditor in respect of the advances made. There is no 

justification for treating the advances as additional capital furnished by a 
partner. The mode of treatment is important in construing the nature of 
the transaction. The interest income on the advances was returned and 
assessed as income from the money-lending business in the past years. The 
second item of Rs. 26,650 was an item of liability of the firm which was 
allotted to the assessee and discharged by it, arose as an incident of the 
partnership transaction. The amount represents capital loss and cannot 
be allowed. The third sum was not a money-lending debt right from its 
inception. The mere circumstance that the assessee was carrying on 
money-lending business could not be a ground that the recoverable part 
of the amount agreed to be paid by the continuing partners would fall 
within the scope of S. 10(2)(xii) of the Act. The sum of Rs. 12,000 is not 
allowable deduction. 


Assessee partner of a business firm making advances to the firm—^It 
constitutes money-lending business—Indian Income fax Act (XI of 1922). 

In Kasamsetty Radhakrishrtaiah Chetty v. Commr. of I.T>, the 
assessee, who was an individual, derived bis income from property, shares 
in two registered firms and other sources. He advanced monies to the 
firms of which he was a partner and claimed a sum of Rs. 9,000 as a bad 
debt in the relevant assessment. The claim was disallowed by the Tribunal 
on the ground that when a partner advances monies to a firm of which 
he is partner, it cannot constitute a money-lending business On reference, 
the Andhra Pradesh High Court held :The advances made by a person to 
a firm of which he is a partner may constitute money-lending business- 

a matter of business practice but also perhaps in the 
interest of a partner to advance monies to the firm of which he is a 

1 . (1967) 64I.T.R. 522 : (1967) 2 I.T.J,9I. See Yearly Digest, 1967, Colmn. 2275 , 
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partner, because as a person having control over the affairs of the firm, can 
expect a prompt repayment of the monies. 

Section 13 of the Partnership Act recognizes a partner advancing 
monies to the firm and being entitled to interest at the rate of six per cent, 
per annum. 

The Tribunal will h.ave to decide the second question in the light of 
the answer given for the first question. 


1 6. Clause (e)—partner's right to be indemnified. 


A partner is entitled, in the absence of any agreement to the contrary^ 
to be indemnified by the firm in respect of any payments or disbursements 
made by him or any personal liability incurred by him— 

(1) in the ordinary and proper conduct of the business, and also 

(2) in respect of anything done by him, in emergency, for the 
preservation of the firm’s business or property, provided in doing so, he 
acted as a person of ordinary prudence would have acted under similar 
circumstances. 

This clause is based upon the principle that every member of the 

partnership is an agent of the firm. Sub-clause (i) 
Priacipic. applies to the case of a partner acting in the firm’s 

ordinary and proper conduct of the business in accordance with 
the eeneral rule of an agent's.right to indemnity in respect of lawful 
arts rtnqf Ky him_ in the exfefci^ of his auihorliy. ^Y>jlbe ctoseiy sjmjfar 
words of the English Act* are “in the ordinary and proper conduct of the 
business of the firm.’ What is covered by that description is obviously 
a question of fact depending on the nature and circumstances of the 
business and express rules, if any, wade by agreement between the partners. 

Sub-claiue (ii) corresponds to section 24, sub-section 2 (b) of the 
English Act which declares a partner’s right to indemnity for expenses‘in 
or about anything necessarily done for the preservation of the business or 
property of the firm.’ In the Indian Act the wording is fuller and gives 
more precise guidance to the court than in the English Act.® 

Under sub^lause (1) of this clause, a partner is entitled, in the absence 

of an agreement to the contrary, to be indemnified 
Liability incurred ^jje firm in respect of payments made and liabilities 

incurred by him or against the consequences of his act 
auct oi Diuui . ordinary and proper conduct of the business 

firm Tf in the ordinary and proper conduct of the business of the 
firm aov 111 lesutfcl of J^iCtl the pai fner nas peeSHTe 

ITaMa \f wiU be no answer to his claim to be indemniherbyliis 
^partnert that the loss could have been averted. Nor will his right be 


1. Sen section 222, Indian Contract Act, 1872. 

2. Section 24, sub-section 2 (a). 

8 . See PoUodc ft Multa's Indian Partnership Act, 1934 Edition, p. 34. 
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affected simply because the payment or disbursement is subsequently 
found to be useless, or unremunerative. 



In Ex-parte Utts and Steer,^ A and B were partners and A^on the 

faith of representations made to him by the secretary of a 
shares in the company and informed B that the liability in 
was limited. B consented to the shares being taken. A executed the 
company's deed alone in the name of the firm. It afterwards turned out 
that the liability in respect of the shares was not limited and B contended 
that A alone should be held liable for the whole loss. H was held that the 
loss could not be thrown on A alone as it could not be said there was - 

wilful misrepresentation on his part. Similarly in VenkattachQliany^.Mn^ 
Natham,^ a partner who had authority to settle accounts on behalf of the 
firm was sued alone on a contract entered into by him in his own name 
but for the business of the firm. He in good faith submitted the dispute 
to arbitration. An award having been made against him, he made the 
payment. It was held that he was entitled to be indemnified in respect of 
the amount paid by him. 


The right of a partner to be indemnified by the firm also extends 

Right of indemnify to all doing 

in respect of acts acts not Strictly within the scope of authority, if they 
not strictly within are done with the consent of the co-partners whether 
the scope of autho- express or implied, or were subsequently ratified by 

them. Thus in Cragg v. Ford* A and B were partners, 
and B was the managing partner. Upon the dissolution of the partnership 
it was agreed that B should undertake the business of winding up the 
affairs of the firm. It was held that B was not solely chargeable with the 
loss occasioned by the injudicious sale of part of the partnership effects, 
inasmuch as A still retained his general rights as a partner, and conse¬ 
quently had full power to prevent the sale. It was observed : Under 
circumstances showing a general acquiescence in the acts of his co-partners, 
one partner was liable to share the losses arising from certain adventures, 

entered into by the co-partners in breach of the terms of the partnership 

articles. But w ^e a partner acts with out aiithnr j ty the firpi is nor hnnnd 
by his acfc eggfiUhQugh it mav have been benefited-by-Jho se acts ^ In re 
Wehb^ it was held : If a claim is made againsl a firm for payment of a 
debt alleged to be due from it but which is not so in point of fact, and 
one partner chooses to pay it, he cannot charge such payment to the 
account of the firm. The right to indemnity does not apply to joint 
transactions which are not partnership transactions.® 


1 . 


2 . 

3. 

4. 

5. 

6 . 


J'"'- Ch- m i Matthewsy. 

RuggUs^Bfise (1911) 1 Ch. 194 (liability of an onerous lease) • Prole v 

man. (1855) 21 Beav. 61 ; Re Norwich Yarn Co. (1856) M fikv 143 ■ sid^tk y 

Doniell (1857) 2 H. and N. 319 ; Crogg v. Ford. (1842) 62 m 

(1857) 26 L.J. Ch. 455. see altoMahadev v. Conooe (1925) 27 Bom L R 500 
39 MTdTL.J. 269 : 59 l.C. 501. 

(1842) 1 Y, and C. Ch. Cas. 280, 285, 288. 

''r!Nl,l'£!Z.tFdolr'^o^rUd°^ Camp 88; In 
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**Apart from cases where a partner has been guilty of fraud or wilful 

Uabiutv itrth right to indemnity will be defeated in a case 

•blemaWy^^ne clause, simply because the other partners 

partner. are able to show that he was more responsible for incur¬ 

ring the liability than they. Ordinarily a person who 
enters into a voluntary contractual arrangement like partnership with 
another is deemed to have agreed to share the liabilities in respect of all 
acts of that other done in the ordinary conduct of the business and the 
court declines to assist him when he has to share losses resulting from the 
inefficiency or errors of that partner.’** *‘A partner who in the ordina^ 
and proper conduct of the business of the hrm incurs liabilities but in 
circumstances which render him alone liable to third parties is always enti¬ 
tled to look to his co-partners and say that inter se the liability should be 
borne by all of them, with him ; and if, in such a case, he with their know¬ 
ledge and consent defends an action brought against him, he is entitled to 
be indemnified by the firm against the damages, costs and expenses which 
he may he compelled to pay/*^ 


Partner has no A partner will not be indemnified for losses caused 

right of Indemnity jn conduct of the partnership business if they 

wiTfS a**® attributable to his own wilful neglect or fraud.^ Nor 
nUftil n^lect or is there any right of indemnity in respect of sums paid 
fraud. by a partner for which the firm is not liable.* 


Nor again can a partner claim indemnity where the circumstances of 

the case are such that in making the payment or incur- 
Right of indemnity ring the liability he knew that he was doing an illegal act. 
In respect of Illegal if the agreement of partnership, between the partners 

itself was illegal.® But if the partnership Is not itself 
lueMl " illegal, and if the partner claiming contribution has not 

* ’ himself been personally guilty of a breach of the law, 

his claim will prevail, although the loss in respect of which it is made may 
have arisen from an unlawful act.® 


What is the position where conlrihulion or indemnity is claiined by a 

partner in respect of any act done of him in such 
Partners In pari circumstances that the illegal nature of the act was 
delicto. known to all the partners that is where the partners 

were in ? JJecisions of courts in England^ are not all uniform 


1 . 

2 . 

3 . 

4. 
5 

6 . 

7. 


Desai, p. 80. 

Desai, p. 81 citing Lindley, 10th Edn., P. 458 (sec now 12th Edn., p. 414) : Browne 
V. 5 Bro. P. C. 491: Croxlon*s case, 5 Dc O. & S. 432. 

^ clause (/) of section 13 ; Thomas v. Atherton, (1878) 10 Ch. D. 185 : ^8 L.J. 
Ch. 370 ; Halsbury, Laws of England, 3rd Edn., Vol. 28, p. 542. 

In re. Webb supra. 

ffn^ters Z)rfrco//, (1929) 1 K.B. AirsGleadow v. Hull Class Co., i\SA9) 13 Juf. 
iO^^Browru y. Giffins, 2 E.R. 817 t Palmer v. Wick, (1894) AC. 318 ; Kamala 
p^ti/y. Kishori Mohan, 1928 Cal. 180: 55 Cal. 666 ; 106 l.C. 300. 

Lindley. p. 467. See also Campbell v. Campbell, (1840) 7 Cl. & Fin. IW 
V ci«//lwc/f«,(1896) I Ch. 496 ; Harvey v. Hart (1894) W.N. 72 ; Dol Mottos y. 

^nfamitt, (1894) 63 L.J.Q.B. 2AS. 

See Attorney-General v. Wilson, Cr. & Pb. 1 ; Baynard v WoolleyJABJp 20 ^v. 
Thomas v. Atherton, (1878) 10Oi. D. 185, cited inXmdley, 9th Ed., p.469, 
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or easily reconcilable on this point, but those decisions are not “ow of 
much praciical importance in England after the passing of the Law 
Reform (Married Women and Tortfeasors,) Act, 1935, whereb> a tort¬ 
feasor can recover contribution from any other joint tortfeasor in respect oi 
any damage suffered by him as a result of tort (whether a crime or not). Ine 
Act also lays down that the amount of contribution recoverable in such a 
case is to be what the court may find to b e iust and.eguitable^pd cmp . Qwer 
the court to exempt any person from liability to make contribution. 

There is no similar enactment in India, and in the absence of one ^ 
question of this nature will be decided on general principles applied by 
courts in similar cases. The rule that there is no contribution among 
wrongdoers, generally referred to as the rule in v. yV/x-oV 

has not found much favour with courts in India and its applicability has 
been doubted in a number of cases.^ At the same time there are 
cases decided which go to show that a right to contribution or indem¬ 
nity will not be entertained where the parties are equally involved in an 
illegal act already carried out, that is, where all the parties are 
enminis'^ It would appear that as a general rule the right of a partner to 
contribution or for indemnity will be disallowed on the ground of illega¬ 
lity, only, 

(fi) if the nature of the case is such that in making the payment or 
incurring the liability he knew that he was doing an illegal act,^ 
or was acting in pursuance of an illegal act, or 

(b) if the agreement of partnership between the partners was itself 
illegal.^ 


A case may 

Partners who arc 
co-trustcos. 


arise in which partners have jointly committed a breach 
of trust and one of them has been compelled to make 
good the loss to the beneficiary. In such a case the 
question of contribution for the whole of the loss occa¬ 


sioned by such breach would be decided by reference to section 27 of the 
Indian Trusts Act. ‘As between the partners who are trustees themselves, 
one being less guilty than another and has had to refund the loss, the 
former may compel the latter, or his legal representative to the extent of 


the assets he has received, to make good such loss ; and, if all be equally 
guilty any one or more of the trustees who has had to refund the loss may 
compel the others to contribute. The rule does not apply to the case of a 
partner who has been guilty of fraud.’® » 


% 


S T.R. 186. 

Sinirh v. The Collector of Balomhhuhr, (1916) 38 All. 237 ; Basantakumar v. 
Bantshankar, (1932) 59 Cal. 859 ; Siva Pomla v. lujusti Panda, (1902) 25 Mad. 
599 . 

Parbhu Dayalj^ Djarka Prasad, (1932) 54 All. 371 : Krishna Ram v. Rakmlni 
(1887) 9 Ail 21 5Cal. , Shakul Kameed 

(1502) 26 Mad. 373. Also see Ledn Coachman v. Hiralal (1916) 
43 Cal, \\$ \ Petheroermal v. Mtiniandi, (1908'» 35 I. A. 98 (P C ) • Sham Lai \ 
Amareruira Nath (1596) 23 Cal. 460. Indian Trusts Act. S. %4 

1l8W) A c‘'3l'8 
See Desai, p. 83. 

Desai^p 84. 
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one of the partners in such circumstances that it would be unreasonable to 
allow that partner lo derive exclusive advantage at the cost ol nis 

co-partners.^ 

In Burdon v. Barkus,- there was a partnership between A and B for 
the purpose of working a colliery on property belonging to B ana A was 
to be the managing partner. There was no agreement about the duration 
of the partnership. A with the consent and approbation of B sank a new pit 
at considerable expense which was derr«nyed out of the partnership monies, 
without realising that the partnership could be terminated by B at any 
time. Differences having arisen between the partners B dissolved the firm 
ai a the new pit being on his colliery became his property. It was held 
that an-enquiry should be directed as to what sum ought to be allowed, 
in taking accounts, in respect of the expenditure on the new pit. So m 
Pawsev V. Annstreng^ an enquiry was directed as to buildings creeled by a 
firm on the property of one of the partners. 


Apart from cases involving the foregoing consideration a partner has 

no claim to be indemnified or reimbursed by his co- 
Where liability partners for things done or monies borrowed by hin\ ^oi' 
dots nor exist. vvhich the firm is not liable. So a partner wif! not be 

ent iled to be indemnified by the firm for unauthorised expenses or outlay 
by simply showing that they were useful.-* Nor will a partner be indem¬ 
nified for losses to him in the conduct of the partnership business if they 
are attributable to his wilful neglect or fraud. In such a case he may him¬ 
self have to rndemnify the other partners against the consequences of his 
acts if any loss is caused to them.^ 


In Thomas v. Atherton,'^ A, B and C carried on a colliery business 
in partnership and A was the managing partner. A worked beyond 
the boundaries of the colliery without making any proper inquiries and 
even after notice from the adjoining owner, recklessly continued such 
working without consulting B and C. In an action against A for 
trespass and damages by the adjoining owner, reference was made to 
arbitration and damages were assessed at £3,000 and A had to pay the 
same, B and C refusing to contribute towards the amount. A brought an 
action against them claiming that the damage was a partnership liability. 
B and C had no knowledge of the action for ircspass against A until after 
the reference had been agreed to. They attended the reference but there 
was no conduct on their part amounting to ratification of A’s act. It was 
held that there was culpable negligence on the part of A and he alone was 
liable for the damages. 


Sub-clause (ii) provides for indemnity of a partner by the firm in 

THd.mnitv for payments made and any personal liabilities 

acts Zne in an "‘C»rrcd m respect of anything done by him in any 
emergency. emergency, tor the purpose of protecting the firm from 

loss, provided in doing so, he acted as a person of 


1. See notes under section 14 post. 

2. (I86i; 4 D.G.F. & J. 42 ; Desai. p. 81. 

* 64 ? ^ Compare the converse case. England case, 3 De. G.F. & J. 


^ ^ (C.P.) 500; Mclhreath v. Margetson, {\1Z5) ^ Uavig. 

5. See clause (f; section 13 and section 10 ante 

6. (1878) 10 Ch.D. 135; Desai, p. 82. 
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starlcM^ would have acted in his own case under similar circum 

1“ ■ dispute between the partners as to the 

u propriety of any expenses or liabilities incurred by a 
^rtncr who claims to be indemnified, the court will inquire whether under 
similar circumstances a person of ordinary prudence would have in his 
own case, incurred the particular expenses or liability. 

In handling an emergent situation law expects a partner to exhibit 
only the care, skill and nerve of the man of ordinary prudence. In a 
moment of peril and difficulty the law does not expect perfect presence of 
mind, accurate judgment and promptitude. If in a sudden emergencya 
partner does something which he might as he knew the circumstances 
reasonably think proper but on a review of facts it may seem that the 
course he adopted was not in fact the best it will not affect the partner’s 
right to be indemnified for any payments made or ^ny liability incurred by 
him in doing such act.^ 


Thus, in a mining business it may be necessary to sink a new shaft 
promptly to get at the unextracted mines.* Where the Directors of a 
mining company who had no power to borrow money on the credit of the 
company, did so with a view to save the mine from being drowned, it was 
held that they were entitled to be reimbursed.* When extraordinary 
expenditure of this kind is once found to be authorised by necessity, the 
necessity found to exist is the only measure of amount which can be 
allowed as proper. There is no rule whereby it is limited to nominal 
capital of the concern.^ 


The English Partnership Act, though it lays down in s ection S the 
„ . authority of a partner in terms similar to section 19 of 

** the Indian Partnership Act, contains no provision 


enabling a partner to bind the firm by any act done in an emergency for 
the preservation of the business or the property of the firm, when the act 
is not in accordance v/ith usual method of transacting business. NeverthC' 
less, section 24 (2) of the English Act provides for the indemnity of a 
partner by his co-partners for anything necessarily done for the preserve • 
tion of the business or the properly of the firm. The exact grounds of the 
indemity are not clear, but they seem lO rest on the doctrine of salvage. 
According t" Lindley the right to indemnity would be confided to cases 
where the property of the business is in fact preserved by the act of the 
partner. The Indian Partnership Act has removed such limitation on the 
right of a partner to claim indemnity by enacting the present clause as 
there is no reason why a partner should not have the emergency powers 
which are conceded to an agent under section 212 of the Indian Contract 
Act, or why the right to indemnity should not be co-extensive with 
authority of the partner. A partner’s right to be indemnified for acts 
done in an emergency being more restricted under the English law than 
under this clause an analogy based on the English decisions on the point 
is likely to mislead ; and cases where the right to indemnity has been held 


1 Dwarka Nath v. S.N. Co., 1917 P.C. 173; ( 1918 ) 20 Bora. L.R. 735 (A case in 
respect of the conduct of a bailee. The same principle is applicable to the case 
of a partner). 

2 Ex-pane WiUlamson, (1869) L.R. 5 Ch. 309, 313 ; The German Mining Co's case, 
102R.R.7. 


3 4 D.M. and O. 42 : 102 R.R. 19. 

4 . ffolroyd v. GrljfitHs» (1855) 3 Drew. 428 : 106 R.R. 389. 





l]^ 


13 


nxrilftftj^^w-( 5 iiJUlliiffi<flffIiiCfe aOTaitftomffi liu ^‘‘tiSnig cap^ Min® irnifibar 
tiiWB ultai^ P 


Tllte ra^ m> imfemriitty miJS'(tell 5 ^BS-'l^flftBss^O 0 r‘fey icsiss^^ 

.. tflte THHitWKis witaeto^' dte gantaraiste^ dfisa® ac® ©smi- 

TiffinteflinttJRtihe 2335Hnatte 

Uu vvoiFfiirairUsdicas. 


itO)r 


HimittnfT a nw t * rfi - 

EMtim. 


TUte ttttcril rr mwimiT fgff mmfc.'qmivigTii wmcsm X. ginrtSi 

fi HHwww H iilu- Uhht^ iir. an^ watj,- 13^' t*® aumirnall 
tftegDaDttDflT^itip' j& tflhe s^^imiditui!® <Mii esi^ii® vanSEor- 
tteUriiiffi K mmnfgtt TiTQBgimffifi tte®Kifinll tS^ t4te<iaQ3t^ 
^ lytfgirnmr ^ CTfti Mf iggiugg sm (ciMigffltiimi <aff tito ffiiTm^ IhtK, im tdfag irilaeikii® (S^ ao! 
^ ^jww i i ttf iii tii> tite (Qintim!^, at nig^ <sil (iBnmihitiixin t££> *' 

f»riW CTc»rf^ t*hp pgnftimsB ffimm tte gommijn? liuEcfem.^ THte ISiiriC aif<3nrl 
te: agfikiwfl amfi sstgoBsm agjTffltmRntE aimsns nraatui^ 

tfeai nuD lyw i t iiiiMi ' cam ciril! u^psm tdte aa'-tpHittmiB 


|jl(t 


DM 


©irattnT^ 




m&di 


I MU 


m.®' mfa® 


iri^ift ttaD imfennriigy <5ff a i^muana r iin nffiqygrjt off IfeaBii; antfc as-fflaiBas im^ ft® 
(Bt^pi^^^iitTdaaaSQ^ai^tramimtLaamniigtitegiictiiiKBanifiiutiSiis is dbms ttts 
^ssttrmir conimanimil earning cajU Ssir rmms cnsntinbuciam tfimn busB aettuaii^ ’dnosm 
(usHtnaEtraSdanT^ !lt 6s exgniTtiwfl.* Uhie oiMIg^bmE cif tte gsmtiBss 

tis) g Bimii s ^ss^, ftjsnWKrai;. mitt aiX&cUiiii ^ meJb agB f s nmnt^, wlfai> 

acizQ^ng^l:^' nsniHini ssiniihif txs> Hoofttl gBirt&imr Sszr tib® sitiiBS 

amieuntt (iff(fetim off t&® t&vnx, unibis Cttei^ at^tearmts asgsaadl tti> Uniik tfiD soms 
prurtaiiiilhir ^ffinttn: 


UK 


iKi 


(OM 


H^irtnsnsi'm ai Zinnias mstt (zn^iraiul^mitiitfbsiltti&lbiiii^ 

siiittiniDQsgfscttcffimiiiwiiffiujl itisans w&icdb ttUs^ IbaiM? {pai£ 
^ aKBBDUJit caffgaifflinjnaittp) <4^1®. Ihill is '♦to® untt ffidllsw 
qip® g mstomr liHffi me) mi^ offmitiiGinn ffim-(nmitmlhutfiim 
^wtian arias. agminSt anatSta;, witem orterv^ ttus lha2n> afimsil smtfbmmift 

(sff mmaunts ttRt&nosan 

77, Ctonac(^> —uMl I mmi ^ oansadg tt& fim 

Gfff SB QfBlRtlRr.. 


Bs' inagfl”* 


IMM 


TQte dims® is. ibew' anfl Bn® rro> cuiuHtsfffnniftngg pircEftiaaiira im titeEi^Iflfti 
ghu Uita i^tiip USSQD. Ha^Gosz? ttestr \v.m iff^ gxaitinBr was siiOi^ 

(sffmtowmihafflinffiiiUffi'tnDttte coEailk^ ittardfemn, aioftiliiTO 

fcill (OT ttinn aiiwie. j^Wim saiefi tty tttE craintt inxMur^i’v/.. ^liairo[ **^i rrfxasts» 
ttlteoatscffffaniaagcfffimiiil. Off <m- wiifiiiil<fef6uib tty a 

IiaiTtsiiHT (^nihignHTE gcmffinifflattijff)ttB tite<4hniu|g®affitsj^nagEnt^ 
iin ttimadh off Ih® tts> wtttflttar.' att Ifcaw’ caitii^aiite <a 

Hre is aearttriiriy iin asBu% <«airtgBdltEttlte tto ggm tfm i Haittj 

3to3b»aiirilCbiTTTirittaaifeB«itts<ijnC]tais®21l afTittefflill 
JlfinYrw .SAjffi, ((Iffifl^; U Wci. 9 fem. 23 ®. 

(ahffjpmUhHi^.Ee ^. 4© Effi. aJi. gi.;; m K.ffi. Iffl. 

71 . (K//ton^..W/rj»i«n;r?,(<JflBW;))(®Ea.. man. 


11 


T> 


2 

4i 

$ 


»t 


9^0.19]] 


BTOLAmnaire (qg HWHQiams TW) qniffi 

/M 


m 


nnlUiiim% tte ||DMtttimt!db imtttis ma^pssit:*' Hanfi HJmilbgy attiKiiw^ •/“Ut 

IB tftntt tils P aiiU ii iagdt iff) ^Ssss nntt adlfesi^ (Its How im dtie; 

Ihi llnfim tits gnegadt gihnTO skues Btattfeittsi^ osBEugginciiQin tb> tils 
gmgnininiain setfittefl. lit is tlhis aan imginmffinBidt afpim tfis rnmttnm . 

m\g>Atsst. 

_ fli t IB tto tts (aftsuLWofl titatt uinftar tfiti b a ftaiBBs si (pmtlnxar wlto) tt^ ttis wiiSiil 

naqrifaat oaims aiy Ifatas ttD Warn (Dg>-ff uiita i MH» is ItimndltlBins&scDiiiigrai^xc 
tti> tthom flw tits ^iis. mtis is aii^[p3Ett ttD aumtcHitt ttD tits (L(jEnt&ss>iy itsl&MSQn 
tits gontlisis. &stliiiii HD gnapwifeas flaar tfts u uikimri ifc^ (sff gusttoss &ir Ikffi 
qanwrtl ttp tflmm fty ffiouifl guiittxim:. mtis nuite is mDt tin 

guiittnmi tetwBBii tfts gMittmsosar 

litis ssQiBasQm[t‘‘SmiIluilio^t^ is mxtt im fits ^9&£tl;;inDr is ih 

_ n _|. tibffii mH imtifagIhrAmfi (Hintt rymt /%EB33ldtil|g ttD tIts 

wuiuiiiwat. StjffiDiril Cisnmritfl^,=“ “SwJEd! mgj kgtf ms ais 

tfhrtt (iff nwg^tectt wtti adh i fKattm«mJfaj tf.ap a d fadh a i tl hm fln r^ an dHy^ ims 

(flil|;$^7^lst£Sl^rafe^m|tel|^<ifftfisUi^t^naKuitSOEfftltsalt:afi3itliam. Hits 

itrttet gmatBil , tltmi^ ihi aimltmi (zonnmnixiiL, 
» Tifgnmwig tifaattt tits aztt is <ftnis (tt^iUscttsi)^ anocfl int£aiabnnl% anil 

(DT inmfl mmttamfl ^, Hntit siteD ttixat tits minxil (aff tits gsrasn wlhi. (Its^ 
iftsaBttSBsswiiltiilt.^ Ottins Bans sims vwitiiiil imsaainfliiEtt,. a a M i i s tOalUis ttD 


Otis ttD tisini]tSdtltGatttetiultilit^<fiff< 0 isgraittisr tto anmltsrr ^ itiis 

antte is milt 3B wii& iSB tliott <iff an aidant ttD ttisgiTinnigral. 
BiwBitmy off yne l []fhi^fair ^wamiram "MT^. <rffittiE Unfimn CiBiil i raigtt ^ ^a^arti 

nBMgignuBlWte tti> lbs gnjmdggil flmr tits dtrsitt gigiSBaniuiUttS 
(life warn off ^Hl car mi301.^1 niludt. IRittdis 

gnlDdlprii. (fiffsgstctttmr ffinr wmn^itil strife jmii ^imiraism tins 

asMartiBSsn sd vuiiildlg' sMIsnibaf sitltiur iin Dredtin <ixr im 
HHs \UdMV is tihfli tcuan witoss lIxEffi su^imil tits ittnm 

aoBW Iks unguttofl ttD tfis dcaidluat (sff (sns gattli^ imnnif nltiuc ttD tihic off 
^ ^• f m i Sk rnr^ artilf iiTfltg ffiBBnmiragttBfl ItBtm fUlk xwitlh a wsw ttD Utis temdfti <iff tits 

intiiHM iin ChaasE w. fiawrftf tfls i^faahtiffi'anil tils (jkf&aniiiiTtt wohe fpaiUiimis 
anit tits ( fldBBpflp iC was tUs un HraeniE gsnttmn:. Hits gnritinni^tp 
difmUiwdU anfl *ft« tai mHwig g mi) off ilD; affSa ns ocm tHs 

«ff Hnribs mffgnyttim. andl tits irffifitttirfl' nsgusBSfi 

t^kait tffcw^ miytlt Bs inin]Bifiatfi%silUl. Hits ItuDMS^, 

a. EihifllqB(.BB-4Ua. 

2. flfaK innM».aimp^^ nan up )JSESamm. 

a. S^BifttlCbairaiiitttiifettRittBciniClttuBBBUBanliua. 

M «Bm.7niHfetf/w mam^ SSBbim. im, ms (CAWinU^M.OiatmnaHL 

(QBfflO)S2fflEinn.lLBL.2^,ffl®.22SU C4ttB;,vwDill •‘WtittU?*’ jhiUhiEffttnaaciiBirniposonii 

anttiMmilUlinBBntlltfttttttnDHini ife onnsQbnifetyaixirrKairfluitrisitDaiitim ixqp^ 

linialfefeinanrai 4 )*;Ai;fr^>'^.fff«Hns.(GD.. (000^)0 (Oh Am. ^ Boat IMim 
SS^. tf2p.„w.<EuHuiffliiiii IBDBHSat. IHfi. 

S, AntaHBn>fiZ<d/w.AMb>dli^,n5MIDVtet 2Dn::IHS 

jc* SteflhSBiiltafftllBStaBbUl OmnrottBs. /Htar fMbJiwttav w. ^/orm p:: ((^i SdBf)2l7J ffinm. 
lL,&.9D(hBalliBniBeaffaiBUtnn)):: CaHpnrie aatftsimtItStaaf„'<^f3Stti^ fLJX.<Dh. 


%. (OMDu VMiicc:c.aBt. 
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IHO INDIAN PARTNERSHIP ACT 


f Sec, 13 


io sell them, and they were ultimately sold at a much lower price than they 
would have fetched if they had been sold when the plaintiff desired. The 
plaintiiT contended that the loss sustained by the postponement of the sale 
ought to be borne by defendant alone. Uut the Court held that the 
plaintiff, if he had chosen might himself have sold the cotton ; and that, as 
the defendant, in delaying the sale, had acted bom fide and in the exercise 
of his discretion, the loss ought not to be thrown on him alone, but ought 
to be shared by the plaintiff. 

When it is said that losses incurred by the unauthorised, culpably 

negligent, or fraudulent conduct of one partner must be 

firm T'lOTses not ^lone^ it is assumed ihat his conduct has 

chargeable to it. been ratified by, the firm, and that loss has not 

been treated by the partners themselves as a partner* 
ship loss. A loss which is properly chargeable to the account of one 
partner only becomes chargeable to the firm if the partners have 
knowingly allowed it to be so charged in their accounts, and have thus 
taken it upon themselves.^ In Cragg v. Ford,- the plaintiff and the 
defendant were partners ; the defendant had engaged in adventures not 
authorised by the partnership articles. The plaintiff protested aoainst this 
but although the adventures ended in loss, and that loss wa* charged 

against the firm m the partnership books, the plaintiff did not at the time 

object or insist that the loss should be borne by the defendant When 
however, the partnership was dissolved, and its accounts were made up’ 
ihe plaintiff refused to allow the lossc- in question to be charged aealnst 

the firm But the Court held that under the above circum«®! the 
master who had charged the losses against the partnership had not done 

wer^ overr’uled*“’’''°"* P'aintiff 

In a suit for accounts upoii a dissolution of partnership one partner 
Partner not liable JiaDIe lor the probable loss sustained bv firm 

for probable loss owing to the neglect or failure of such partner to 
caused otving to his carry out the duties imoosed ur>on him k.. 
neglect or failure to ship agreement to #hl ^ ? him by the partner- 

carry on bis duties. ^ agreement to the prejudice of the firm’s business.* 

It IS thus clear that where one partner, without the consent exnresa 
GcncraJ principle. implied, of his co-parincr does an illegal act and 

ST;’ sres.?, s»".t 

of the firm.* If a partner does that which thonnh^ Payment to the account 

on the principles of agency is in imputable to the firm 

co-partners, they are entitled as between lhemselv«"a’ H^h- ^ 

whole of the consequences upon him.* rnselves and him, to throw the 

Lindley; p. 415. 

a.ul S.eer, 26 L.J. Ch. 45.' cited at 

Campbell v. Campbelt^<xll^^, ^ h.R. 500. 


1 . 

2 . 

3. 

4. 

5. 


rill, itwi 

Re ; lyebb. (1818) 2 Moore (CP) 50 n\e n , 


Robertson v. Southgate, 6 Hare 540 : 77 R.R. 229. 
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relations of partners to one another 
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inH. generally speaking, a partner is not bound to 

maemnity his co-partners from any loss caused to them by any failure on 
ms part to carry out the ordinary duties of partner. So that partners if 
tney want to be indemnified for any loss sustained by the firm owing to 
me neglect or failure of one partner to carry out the duties imposed upon 

[mr cases not covered by section 10 or clause (/) of section 13 ], 

Should take care to provide for such contingencies in the agreement 
between them. 

In Ghansyamdas v. Bajrang Ln/‘ itVas held ; The extent of liability, 
if any, to indemnify the firm by reason of the loss caused to the firm by 
the neglect in the conduct of the business of the firm on the part of the 
plaintiff can be more appropriately decided after the preliminary decree. 
Such neglect cannot justify dismissal of the suit for account;. 

Miscellaneous cases 

(i) Right of partner against firm and co-partner. 

A partner may be a debtor or a creditor to his co-partner but not of 
the firm of which he himself is a member. No action can be brought by 
the firm against one of its partners nor by one of its partners against 
it» for in any such action one person, at least, would appear both as 
plaintiff and defendant. That is so because he on recovering the amounts 
of the debts can be called upon by the firm to contribute. The only way 
in which the liability can be enforced is by filing a suit against the other 
for partnership accounts. Therefore an endorsement of a Hundi does not 
create any liability as between the partner endorsee and the firm So as to 
give him a cause of action against the firm and that being so, he has no 
cause of action against the partner, who endorses it on behalf of the firm.- 

(//) Right to interest—Income fax Act, 1922, S. 10 ( 2 ) (Hi) and (4) (b). 

In Sri Ram v. I.T. Commissioner^ it was held : An assessce firm is 
not entitled to claim that the interest paid by it to its partners for money 
borrowed from them should be treated as expenditure and should be 
allowed to be deducted at the time of comj^uration of profits. 

A partner is entitled to charge interest under S. 13 of the Partner¬ 
ship Act. Section 10. sub-scctions (2) (iii) and (4) (b). Income-tax Act, 
makes it clear that the assessee firm is not entitled to claim as deduction 
for any interest paid by its partners. If the partner has borrowed mon^' 
from the partnership, it only means that he has diverted to his own 
personal use a part of the capital which might have been invested for 
business purposes and has agreed to compensate the partnership by paying 
interest for it. The^e is no reason why the interest paid by the partner 
should not be treated as profits made by the partnership. 

{Hi) Breach of trust. 

Where a partnership has been dissolved by the impact of a statute 
prohibiting trading with enemy, one of the partners being of an enemy 

1 . A I.R-1952 Assam 124. 

2. Mohammed SUidiq v. Mohammed Akbar, 94 Cal. L. J. 38. 

3. A.I.R. 195IAII.779. 
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.L;eiintuv..,und vlricrt- the lut^^«r. tpoTUrar urtchani^ 'tVic jpar^tirardhip 
V-ni iJiiier iu:.xci:. •ves-.sd n IntB^niime. fhe .paT’cncr lis'tTiuStae tiiit rpaitti^ 

'jiht? thec' oihur aj;iati>:nnu WhDiiihE<t:on'«JTv£s iheae utiiQT imadtslfarlnB 

;}iurp«ai\,/Ucljs,i’isih.> (atf ibKSaab yrff ttr.xtBt.*^ 

•./".) A nnd IB .QnUjnriJ «intoi ifl jpnitmiarsitT.p jonii lftmTTOlI_.'a ^ftfltnr 
*T:iie husiriLSst < 0 !' ithe Tpinianmjhip \wis« 5U) ;fity ITlliE imanTtBe 

'Kuifti’Yei: .evy'liiic ,’ifihnc ^cli' ihu^las \was Itw ihe ^TuigirrOiiiii ats 'tla* imarnTBE off 
r:he .piiT:iii\aT;m|p .uuif >vmh iio Ihc sihariid ir.'jirpnonion Uc> tliic an^ptBil tpUt 

)hi by teiu;h ipiniuiar iin;> •.C^ie tpiinti«3T>ihip ■r}u‘.shns’K. ®,y vnmiE (iff sa 

.siibaiiviiinril -A amii IB wuri’tr> apu.* itViuir'«wij 

irciipaaiivf nllofUttil itt‘'.illujin- lEiuJh jpurtnor \wifi; a!T\io,y ax^iuaMfidJy 
ifhc .iimonv.- IfT.ftm .tlxa -runriiiia ^aff ifilielfaiKas tJiuthaserjCKBlcoiiteff 

vUl^yI. 'TTht Ui7x‘s JcxT A'-b ^hitsas .wuncac) !he !puLi\ fey A ainii tthfse ffnr \B'£ 
'.buiic.s 'wert .U' he bv Tl’lie ihij uati, aiiidiirntniFS rantl oithjrr saijr^vatilbb 

Mtiio .\Meix i.n.hlv’yctl oil ALs Ihiiiiai; .tf) -bi .^ppoiiitad, viiontidlbail .'mifl 

[piiitl *b.y A and ek}u>.4C\v.iUc> .wx!Tujn\pLoyiid ..or'the 15':s'buiOffi'WiiKEitDbffi {jiddt, 
auintrciluiii ,aud j^ppoiiiuiil ih,y IB. 

iHor oioaimiiLiiu: .:iiTituin iin'p'uilatiiaw ammmhuid Ihy tfte 

■Tr-i;m>Hpar.i Atd'hnem 'HUJpvtJiiitetl ’ihc ^sutwiici' cif ililriior fXoT ji imortth. 

ib’ oii^ir i\ suttaigninHt A TgT<ii(nTfggct^aRfintsnbrm; ‘timt ctlinirT^tthe- pq iinrtl 
.'/il ptK']|ujiTHivin ;he hwt IhFR ll<'r(riLn‘5i r)5v.v.<hiLib'hx\w»uld^hc.V£ mmite tlhi: ttigsB 
hfB -anil Ihe ■''ulflurai^ a llejbci elf fTcs.(or >fhilt nmmnintt. 


iO! 


•r 


nnniuiubj.l "hat aib. thinuitikf\wu5.rfheTiruiuiihii£'pin!iriar .of tthenihictm dlmihiS 
\iiic Tpe”i<iii ■«({' '=siKiyioTK?iflii(5iftbu. lbu.ss^vi£rLMn'wasiiiffi(dil^ttoasBBtttottibB 
luhsos-sV££TCiV.iiiiiproyu3r|.y- lb \wus Stj \\aT us iJie T?iKyiTBg orff tttiB 

tbii.-iiK^ tir ithc lilloittiU ;Ui A AviKicaricinmnil Ihe v/ek lin TnrniEgpammtt (iff 

tdhc'Sji.tl ihrHhicMs »mllhE,..iiii'thxmD9tfiTvafHiffi(iJrfve»-.\wouUi >ba: orstiTimratbte 
•tor iiiie inTt:aaUn:n'ioB iiMiiiniiKiiiil tby ilrrvor \WniU: the 'wus (dtiiMii® Ihis >bu 5 , 

laUl'woitUl hflhiibU-’.U) tl: :hii 'i;hEUff^NsiuHUiniiid<HS m ii&'iUlt^iff'ihEaiE^pnnaaro- 
oTTiilur. (C-i T vain .il iit the usaunieti iiihui ® vv/esrthE imnnqsm^ rpinttmirffiMer sd 
^ in d& 'the ‘bums air itbe diw al'catcKfl tto A ^wiiSiUoimainiaU, ItiiB 

ime^acirniiitiudhvy thr.iirMW'WCTemilmv.’ittoyiindiliif* iicope amtl 
.oTtbic miauuaflment .riTiii. (CB) Ghmuei,(hr.).anil (ift) (afiS. 113 df^fhe 'Ant^.Uiilnutt 

vtionie.hiio ppuruUon im :illi ,m ttbis auac. T.iit ipluimitTs nim^ \wm iiiitt 

tfounaad arpiir liilu' Sbuafs ifhm tflbiB'.wiisa EiffiL-<ifI;a:hi3sccmfmbtti;Uiffiffi^ 
\Whu3h itliE iildianjrtaTU *fliuiWi rtuMos aKditiatl.- 

(O'); (QiirniUiro iffnyirttennEltfigjTnvf jpHrmarjIli^ haiwaini aimtanil- 

rp»nt.a;n. linjsutUm ilw 'iiH,FaOni(rtr:B*<:,te.«rcdi!Krilujicmair 

5 nt:iuK«..ns'..:Blh^hiiT'Sti,^^Ti 7 inKfr t,n ,ite wa;fix„n, coT tpawna^Hip 
(te muiuiiiUi luxnuse ifmlln)j^ miay Ihttvc is; liiE '^i.van iJII ttte tBimiBaff 
■Jte ipar.tnctdhip listaommit. Bhu imai oaifiE ,n-. A'lhirih aji. mnEfflatandlXm ^ 

m) _6sfiuiiTp<nai dj, ginn ol-fiahteafTa grammr. 

’1. (C»»-/*'nvv.iC«rifc(,((lS®)2^llEIR.7!:(12. 
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(DF asmnsfass no come /vniftYnimu 
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eMkfeanzBq. nnoy ftte oini iMnttidlinttpflnm^ dieterttxytilBemiitlmil cgnrcmittdir ttte 
prratttiiDE^,iifiifa£t&innis£fid)Aa3^ ftw gmuiimK lUikii^g coaot 

ftnaii mgR odf cone odf tb) «BaaimiB ttiie cttdfate oeff ifixc fbniiiiav <ixwmir 

TTm^, wn tiff am fatupgaffi; g|g igairan tt^ ftc ihf&TnBiii fluiiii fEnste conod 

UffHHUly. ^ inHgHini ftgimmn^ aa iniaanthjr (iff am cwEStiiiEpfrram. 
enr tom hffi a tfiuttUm ed V iff wiltti amitttwr tin ttte lldttafk ^^n|g tfaisanBSKi. 
rffawy tiiTO^Iw fwittnrniringdlly tt Hmpn ffillHtiite flaiT tthc d^&alh 5 sn% ihimiTnEdl. 


t€< 


(Oimffitiir n\JIw aUtims tUwlims^t aS an asunfliiiMn cslTttte iinttwiiluril 
ffefttte off a tfatt iBn- ttjy ttte giattim^ tiy Ih® tite ttunrtten off sdimwniK ite 
(rff rtirc |p m tti m is ^ , anti a mimaifeiiaiiBit Ifcr tlhc tfniiris ipramEK 

iin»^mn,tlfamifii,tti^ttinsarffllig^0Dn<i£ftttB5£fcimUTOtofflnaumqp^ Ihim 
tin siaiafenibon off ftife dbiim a^rih^ tite g!aiittraTimafwiiUui%,rtVmiE»snM) 

(fliuttlttttettlhEamn«iffiEimtttBen®wa^^ ammidlnsttB aflrcnc at 

tttffi diBDfflbnn^, ttffi aan ( mflm me iit cowan witttnuU aidh ni»\aii ton 


((wi$) l£UlirtbntiiiU({|iH9dimiad^ 

(rffffnrm atftfuinl tefl aES aUtfagn^iii CbaTtiTadlbir 1% STipwiiiinmcni,; 
amuihttnffiitt Itoter rnn amuttaBillteBdl;;(Rumii 0 nas 

S^ffljjdhmaminmffaittrmrtto tmteon ffiribs tnan^lurro im^ Aiy 

offIhifia,UiS3(0())- {(^{bsoo ffheasuHw.. WHe 

wmmxiimi 

((iviid) g|i»4 fc i » ft Td K|P ifiMin- 


Ilnam arallamicDn ffornafflffihaitiin criVa pwittnmsihjji) 
A(01))trff iite ftramnic^taoc/}6cH, IHS2S, iinliiMiiiurilsdtmos ool 


It. tt® artntliraait tdte ifiiinjanani, iibE 

Tpmsma^ rf- flite Atom >diu4te .tiU 
andl m ytos sanodi inttmcc^ an . ar 4 g?nQiUi,y 

iWnHnH^MttoBtteaaniikc^ lip,/5>ircdta3C^ 

off i off 'Ac finm, amfl audhifeb aJas; aibi 

^gjsQ&Milll (sff tdko: Ibi^nxm. 

UDiribsffi tflbc cnanfitnarry mtemban 
triaflite airil itatawatfis iin ipwpmtly amgiinfflfl wufih 

tte fimn aicc (tiBfflMQfl d® lfaa«e flDHBn to 

a^gnngsE 

a ^,<dbmi^ Haw. off canU 

I srSKr?--— * '^“=^BsJS 

iW/mZ/mr aiatt fe -tfinr 

ite^wUkHjie la (nr iititxmest S. ^tmawlU. 

im /mrmwvrftf/c a^vqpan^y,, fftvnVa. 

II <r?»TOTii«lliiiBapumilum.>mt.6g.gtP Sm^gai. _ __ 

2, .«»>«»</»-w- ir..ayter«fl<awi«,.Aa». WB. 
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lllE INDIAN PARTNERSHIP ACT 


t Sec. 14 


1. Analogous law. 


This section contains the substance of the first half of sub-section 
(1) o.‘ section 20 and of section 21 of the English Partnership Act, 1890, 
but the matter has been rearranged. An important difference is the 
introduction of the goodwill of the business, w'hich is now specifically 
included among the property of the firm. It will, subject to contract 
between the parties, be included automatically in all accounts for the 
determination of shares.^ The English Act does not contain any express 
provision relating to goodwill nor does it make any provision for disposing 
of the goodwill on the dissolution of a firm ; the law on the subject in 
England has to be gathered from judicial decisions which lay down that 
goodwill is part of the assets of a firm and treat it as such.^ 

T- I - T^i? paragraph is substantially the same as section 21 of the 

English Partnership Act. The word ‘‘acquired** occurring in the second 
paragraph was substituted for the word ‘ purchased’* which originally 
appeared in the Bill in order to cover the acquisition of lease, mortgages. 


Section 253 (I) of the Indian Contract Act contained the substance 
of the rule laid down m the present section. The section did not specifically 
men ion Roociw,U out m a number of cases decided under xbe Indian 
Conhact Act goodwill was regarded as the property of the firm ^ This 
section has since been replaced by the present Act 


2. Partnership properly. 

The expressions partnership property, partnership stock, partnershin 
assets, joint stock, and joint estate, are used indiscriminate^ J * 

everything to which the firm, or in other words o//the partners 

It can be considered to be entitled as such Thf« composing 

important for persons may be emftled joimiy or in“or.o 

and the same persons may be partners, and yet ihTt Dronerlv ^7*^’ 

partnership property, c g.. if several persons aJrpannerslTadrLnd 
land IS devised or a legacy IS bequeathed to them ininiu, • 'rade, and 

it^d^oes so or does not, depends upon circumstances w^till 

purchase from the cash contrfbutions*^^^^^^ 
times by contribution m kind ;T k 

purchase or otherwise.* * may be subsequently acquired by 


1 . 

2 . 

3. 

4. 

5. 


Notes on Clauses. 

See Levy y. Walker, (1879J 10 Ch n . «r 
Report of the Select Committee * 

V. C,8S5) 9 Bom. 536 ; v. 

^ Lindley. p, 359 citing MorrU v. B„rr«r. 3 Y & j 3,4 
Kowteyon Partnership. Second Edition Vol. ,. p ,g,. 
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Partnership property 
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In the first instance it is for partners to determine by agreement 

^ Prlnclpl« ro, ‘hemselves what shall be the property of the 

det^wiiution of what shall be the separate property of one or 

pro- more of them. If there is no express agreement it mav 

^nTF fac*? and circumstances of the case^ 

instance take intn ^^^stion the court must in the first 

ordinoHll consideration the source of the purchase-money which is 

criterion of ownership. The reason or object for acauirinQ 

cati<FnFFf/lh “se *t has been put to also furnish "^very useful indi- 

narfiM mtention of the parties. Correspondence, admissions of the 

entries in the books of accounts of the firm as also 
of the partners are all relevant and useful evidence on the question.* 


In the absence of such an agreement or contract between the partners 

General nilestat- ^ i^i*intention, the general rule laid down 

ed in section 14. section 14 applies and properly of the firm is deemed 

to include:— 


(a) alt property rights and interests which partners may have broueht 

into the common stock as their contribution to the common 
business ; 

{b) all property rights and interests acquired or purchased by or for 

the firm, or for the purposes and in the course of the business of 
the firm ; 

(c) and the goodwill of the business. 

The section only provides what property of the nrm includes his 

not exhaustive.^ 


Partners are joint owners or co-owners of the entire partnership 

Partnershio Dfo- Each partner is co-owner of the entire pro¬ 
perty—Nature of Therefore it cannot be said that a partner who 

kitemt of partners, receives partnership property is entrusted with property 
TkT or with dominion over property belonging to another 
person. Nor can it be said that a partner receiving parnership property is 
entrusted with his co-partner's share of that property. What share his co¬ 
partner has will be known only on dissolution and accounts. It follows that 
during the subsistence of the partnership there cannot be, except by special 
agreement, any entrustment of a partnership property with a partner.® 


Thus, where the facts of the case relate only to an ordinary partnerhip 
dealing, it is difficult to say that the petitioners who are partners were 
entrusted with partnership property or with dominion over partnership 
property by their co partner, and that the petitioners have been guilty of 
criminal breach as defined in S. 405 of the Indian Penal Code, and cannot 
be held to be guilty under S. 409 of the Code. Even if the allegations in 
the complaint are assumed to be true, they only indicate civil proceedings 
according to the law of partnership. 


1. See Lindley, p. 3S9 ; Desai, pp. 86, 87. 

2. Appaya v. Subraa, 1938 Bom. 109 ; I.L.R. (1939) BonE 102 : 39 Bom. L R 1214, 
1216. 

** tSZL!' l959J.4tK.9: A I R. 1951 Cal 69 

(F.B.) followed i A.I.R. 1932 Bom. 57 and A I.R. 1940 Mad. 265 diMcoted from 
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THE IKDiAN PARTNERSHIP ACT 


[ Sec. 14 


as cash capital, and R’s son brought in no capital. During the partner¬ 
ship the mill was enlarged and improved at the expense of the firm. The 
mill was always entered in the books at the or ginal value of £ 24,000 pius 
the vario'us sums expended upon it, but less a certain amount each year 
in respect of depreciation. Each partner was allowed interest on his capital 
account. It was held (by Jessci M.R.) that the mill had become partner¬ 
ship properly and that “in the absence of special agreement, the rise or 
fall in value of fixed plant or real estate belonging to a partnership was as 
much profit or loss of the partnership as anything else.” It is to be noted 
that in the case (1) the estimated value of the mill was treated by the firm 
as R’s capital, and (2) the sums expanded on the mill were provided by 
the firm and not by R personally. « 


In Prem Raj v. Bhcmi Ram^ it was held : Under the provisions of the 
Indian Contract Act, or the Partnership Act which replaced those 
provisions for the purpose of bringing the separate property of a partner 
into the stock of a firm, it is not necessary to have recourse to any written 
document at all. As soon as the partners intend that the separate 
properties should become partnership properties and they are treated as 
such, then, by virtue of the provisions contained in those sections the 
p'opcrties become the properties of the firm. This result is not prohibited 
by anV provision in the Transfer of Property Act or the Registration Act. 


The mere fact that the property in question was purchased by one 

partner in his own name is immaterial, if it was paid for 

partnership money ; for in such a case he 
^ ' will be deemed to hold the property in trust for the firm, 

unless he can show that he holds it for himself alone.- Thus the land 


purchased in the name of one partner, but paid for by the firm is the 
property of the firm, although there may be no declaration or memoran¬ 
dum in writing disclosing the trust, and signed by the partner to whom 
the land has been conveyed.* So, if shares in a company are bought with 
partnership money, they will be partnership property, although they may 
be standing in the books of the company in the name of one partner only 
and although it may be contrary to the company’s deed of settlement for 
more than one person to hold shares in 


In fn re : Lawrence Ex-parte M* Kenna, Bank of England casej^ one 

of two partners carrying on the business of leather factor bought lands 

for the purpose of erecting a residence on part of it and selling the 
remainder to a railway company. He offered a share to his partner who 




3. 

4. 



49C.W.N. 799: T.L.R. (1946) 1 Cal. 191 ; followed in Slate v Chidambaram 

A.I.R.. 1970 Mad. 5-Parties to suit for partition entering into partnSp^^ 

executing a document; one of the parties throwing family property in oar nershio 
after releasing it from court on payment; document is deed of partSereh S 
simplicuer and not a conveyance, and as such dutiable under Art 46 or<!cherfnC! f 

and not under Art. 23 of Schedule I of the Stamp Act 1899 fat amAnSSJi kJ 
Madras Amendment Act 19 of 1958). ^ amended by 

Per Lord Eldon in Smith v. Smith, 5 Ves. 193 ; Robley v Brooks 7 nu oo . 

V. Barrett, 3 Y. and 3. 384. See also Heimore v. Smith, 35 Ch D, 436. 

Forster v. Hale, 5 Ves. 309. 

Ex-p. Connell, 3 Deac. 201 ; Ex-p Hinds 3 o .e c cii /»« ... 

share? in his own name without the authority of the 

money and on account of the firm the other partners but with the 


276 : 45 E R 

36, p. 430. 


1029 j E. & E. Digest, Vol. 
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yf&s also desirous of building a house out of town for his residence The 
oiler was accepted and the purchase-money paid out of the partnershio 
assets ; but the conveyance was to the partners in separate moieties, each 
ol which was conveyed to the usual users to bar dower. The partners at 
their individual expense built houses upon portions of the land set apart 
for the purpose, but the other expenses relating to the land were paidbut 
of the partnership assets. It was held that the whole of the land 
constituted joint estate. It was observed : There is no rule that where 
lands are bought by partnersin trade and are paid for out of the partner¬ 
ship assets, nor, they of necessity become part of the joint estate ; on the 
other hand, that if they are not bought for ihe purpose of the partnership 
business they are not joint estate ; nor does the form of the conveyance 
settle the question, which must be determined with reference to afi the 
circumstances of the case. 

Land and houses bought in the name of one partner and paid for by 
the firm from the profits of the business are primofade partnership property, 
unless it is proved that from time to time portions of the partnership assets 
were by mutual agreement withdrawn from the partnership and converted 
into land and houses to be owned by the partners as co-owners.‘ 

Where property (e.g., land) is bought with money belonging to the 
firm the mere fact that the convejance was taken in the name of one of 
the partners does not settle the question- and will not by itself be treated 
as showing a contrary intention. In the absence, therefore, 'of other 
satisfactory evidence, property bought in the name of one partner and 
paid for by the firm will be deemed to belong to the firm.^ But in case of 
such a purchase, if the nature of the transaction, the circumsiaiices attend¬ 
ing the purchase and the mode in which it had been dealt with show that 
it was made on account of an individual partner, the property will be 
treated as his separate property and not as property of the firm.* The 
books of accounts of the firm, if properly kept, will supply very useful and 
important evidence in such cases. 

Where property purchased is not merely paid for out of the partner¬ 
ship assets but is bought for the'purpose of being used and employed in 
the partnership trade, the fact that it was purchased in the name of one of 
the partners is very little evidence if at all of a contrary intention. In such 
a case the property almost always forms part of the assets of the firm.® 

It does not necessarily follow that because certain partners jointly 
Pronerty used for <>wn immovable property which they use for the purposes 
firm’sW^css Is not of partnership business that the property is partnership 
necessarily part- property. Whether it is so or not depends upon the 
nership property. agreement between the partners. Thus, from the mere 

1. Amir Chand v. Jawahar Mai, 48 P.R. 1916 : 32 I.C. 853. See aliO Dcbi Prasad v. 

Jai Ram Das, A.I.R. 1952 Punj. 284. 

2, Bank of England Case, (1861) 3 De G.F. & J. 645,659. 

3 Sundarsanam v. Narsimhulu, (1902) 25 Mad. 149 ; Nerot v. Barnard, 4 Russ. 104 : 

Wedderburnv. Wedderburn, (18S6) 22 Beav. 104; Helmore v. Sw/z/z, (1886) 35 Ch. 

D. 449 »la re Adarji, (1931) 55 Bom. 795 (Policies of insurance on lives of pari- 

fi^fg—premia paid out of partnership funds). 

4 Jamnadas v. Ramadhar, 1922 Nag. 70; Smirlt v. Smith, S Ves. ^9^, (amount of 
* nucchase price shown as debt of a partner in settlement of accounts) ; Walton v. 

Battler, (1861) 22 Beav. 428. 

5. Sec per Turner L.J. in the Bank of England case, supra. 
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Even during the subsistence of partnership if property is purchased 

- out of partnership assets it does not necessarily become 
property alter Partnership property and where property is purchased 
dissolution. uot for the purpose of business or for the benefit of the 

firm, the question as to the ownership of the prop erty 
must depend upon the facts and circumstances of the particular case. 
Section 14 would not be applicable where the suit transactions were effected 
after the dissolution of partnership.^ 

“If an advantage which has been obtained by a partner is wholly 

unconnected with the partnership affairs, or being 
one MiSerfor Ms connected with them, has been conferred upon him with 
excIvBife benefit. ^ view to his own personal benefit, he cannot be called 

upon to account for it to the partnership.**^ Thus where 
two American citizens and a French subject were in partnership and owners 
of certain ships captured by British cruisers, and compensation was 
awarded to American subjects only with the express exclusion of the 
French citizen, as an alien enemy, the sums so awarded were not partner¬ 
ship property but property of the two Americans alone.^ So if one partner 
is the lessee of property to which the firm is only entitled so long as the 
partnership continues, and on the dissolution of the partnership the lease 
is sold or renewed, the price of the sold lease, or the renewed lease, as the 
case may be, will belong, not to the firm, but to that partner in whom the 
lease is by hypothesis exclusively vested.^ 

Partners are entitled to treat as part of the property of the firm an 

acquisition, howsoever made by a member of the firm in 

Acquisition made his sole name if made by the use of ihc partnership 
hk ‘■“"ds. The same principle applies to a purchase made 

^ebythep^^ by a partner at a court-sale in execution proceedings, 
nersbip funds.Section 66 of the Civil Procedure Code which is 

intended to put a stop to benami purchases at execution 
sales does not in any way affect this right of the other partners. More¬ 
over, the words, properly^ rights and interest acquired by or for the firm, 
in the section would include the benefit of any right or interest acquired 
by a partner without the knowledge of his co-partners in circumstances 
showing that he did so in breach of his duty to them. Thus any personal 
profit or secret benefit so derived by a partner will be deemed as acquired 
for the firm and he will have to acco»»rit for it and pay to the firm.® 

One partner will not be allowed to retain for his own exclusive benefit 

any oroperty which he may have acquired in breach 
Secret oenefits of that good faith which ought to regulate the conduct 

of partners inter se. Whatever property has been so 
' acquired will be treated as obtained for the benefit of all 

1 u^asibai Jethma! Bagmari V. Bhagchand, I L,R. (\9S9) 'Bom. 6B0 : ff\ Bom. l.R 

103. „ , 

2 Lindlcy.p. 362 ; Campbells. Mullet, (1819) '6E.R. 627 : 19 R.R. 127. Bur<hn\. 

Barkiis, (1862) 31 L.J. Ch. 521. 

3 Conipbetl v. Mullet, (1819) 36 E.R. tfZl i 19 R.R. 127 

4 . See Burdon v. Barkus, (1862) 31 L.J. Ch. 521 ; Bevan v. }Vcbb (1905) 1 Ch. p. 631, 

Lindley pp. 362,363. 

5 Achhibars, raporl. (1907) 29 AH 557. 560, 561 •Vhipranath v* Pamlharnnath, 

(1926) 50 Bom. 600. 

t See sections 16 and 37 of the Act<uiJ the notes thereundcM 
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the partners, and will when recovered, form part of the assets of the fi m , 
and this rule applies to property obtained by a continuing or surviving 
partner in breach of the good faith which he is bound to exercise towards 
a retired partner and the representatives of a deceased partner, so long as 
their interest in the partnership assets continues.^ 

Benefit of a contract which a firm may have entered into, may in 
_ _ certain cases, be a valuable asset of the firm. The 

contact. “ executors of a partner who dies after the firm has 

acquired any contract, may in such a case become 
entitled to share in the profits of the contract and if there are any losses, 
they would also become liable to share the same.^ 

Whether the benefit of a particular contract can be regarded as 
partnership property will depend on the nature of the contract and other 
facts and circumstances attending it. Thus in Bachubhai v. Shamji^ it was 
held by the Bombay High Court that a contract of agency between a firm 
of managing agents of a limited company and the company itself could not 
be regarded as an asset of the firm, the contract in question being simply 
a contract which was determinable at any time by the company, and one 
in respect of which the estate of the deceased partner would not have 
incurred any liability. 


“A lease of premises occupied by the firm business, procured by one 
partner before formation of the partnership may become firm property 
without formal assignment if it is so understood and the partners regard 
it as such. But merely paying the rent by the partnership does not make 
the lease a partnership asset. Improvements made with firm money 'on 
lands owned by one partner, or both partners as individuals, are firm 
property. If only the use of property owned by a partner is put in the 
firm, it does not become partnership property, but if the property is to be 
used up in the firm business or sold and its proceeds used, this is evidence 
of an intention to make it firm property.’*^ 


If one partner obtains in his name, either during the partnership or 

Partner «hi»ininp ® fencwal of a lease 

rciKwa""f IcL of partnership property, he will not be allowed to 

partnership property, treat the renewed lease as his own and as one in which 

his co-partners have no interest.® 

# 

“It by no means follows that persons who ar^. partners by virtue of 

Thai which pro- Participation in profip are entitled as such to that 
duces partnership produces these profits. For example, coach pro- 

profits may belong prietors who horse a coach and divide the profits^ 
to one partner only, may each make use of horses which belong to himself 

alone and not to the firm of proprietors.® So where a 


1 . 

2 . 

3. 


Sec Bindley, p, 362 citing PowcU and Thomas v. Evan Jones A. Co i ir n 

11 and other cases. ■' 


^lupra ^ ^ distinguishing AfrC/eon v. Kennard^nd Ambler v. Bolton, 


4. 

5. 

6 . 


Rowley, p. 190. 

Debt Prashad v. Jai Ram Das, A.I.R. 1952 Punj. 284 

i W®50y°a;fnrau\-ho& 

for his work to the publisher. ’ ’ ® 'merest in paper supplied 
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merchant employs a broker to buy goods for him and to sell them again on 
his account, although it may be agreed that the profits are to be divided, 
the goods themselves, and the money arising from their sale' are the pro¬ 
perty of the merchant, and not the joint property of himself and the 
broker ; and it not infrequently happens that dormant partners have no 
interest in anything except profits accruing to the firm to which they 
belong.*’^ 

As already observed, the only true method of determining as between 
the partners themselves what belongs to the firm, and what not, is to 
ascertain what agreement has been come to upon the subject. This is by 
no means always an easy matter and the following illustrations taken 
mostly from Lindley on Partnership are cited to explain the principle.® 

(1) In Ex»p, Owen*, one Bowers, who was a grocer, provision dealer, 
and wine merchant, and who possessed stock-in-trade and household furni¬ 
ture at his place of business, took two partners, without any agreement 
except that they were to participate in the profits of the concern. They 
brought in no capital and paid no premium, and no deed or agreement 
was executed. Bowers bought with his own money, but in the name of 
the firm, new stock required for the business. Upon the bankruptcy of 
the firm, question arose to whom the stock-in-trade and furniture belonged. 
The Court, coming to the best conclusion it could from such materials as 
were before it, held that there was an agreement between the three, ex¬ 
pressed or implied, that all the stock-in-trade should become the property 
of the three, subject to an account, in which the partnership would be 
debited in favour of Bowers for the value of the articles which belonged to 
him or for which he paid. But the Court thought there was not the same 
ground for such an inference as to the household furniture, and that there¬ 
fore was held to have continued and to remain the separate estate of 
Bowers. 

(2) ‘^Sometimes a firm lays out money on property which belongs 

exclusively to one partner ; or some of the partners lay 
out their own moneys on the property of the firm ; and 
^ ^ in such cases the question arises whether the money laid 

out can be considered as a charge on the property on which it has been 
expended, or whether the owners of the property obtained the benefit of 
the outlay.^ The agreement of the partners, if it can be ascertained, deter¬ 
mines the rights in such cases. But where, as often happens, it is extremely 
difficult, if not impossible, to ascertain What was agreed, the only guide is 
that afforded by the burden of proof. It is for those claiming an allowance 

• 

]. V. tVatson, 2 B. & C. 401 ; Meyer v. Sharp, 5 Taunt. 74, Burnell Hunt, 5 

Jur. 650, Q.B. 

1. Lindley, pp. 364, 365 citing Ex. p. Hamper, 17 Vcs. 403, 404 ; Ex-p. Chuck, 8 
Bing. 469. 

3. Sm LinAe^ p. 36S. It it to be observed that in tome of the cases decided by the 
Cou^ in Eng l and nnd-cited below the substantial question for consideration was 
whether the particolar property was on the death of one of the partners to descend 
at Mrtonalty ert realty, depending on the highly technical rule of succession pre¬ 
vailing in Eo|d* ad . tlic facts of these cases should therefore be applied with 

caution to catca in India. 

4. 4 DaO^ft Sm. 33 1. 9\ao, PitUng v. Piltlng,^Oe. G.J. & S. 162. A 3 to a 

Inae Of wllworki boloniing originally to one partner^ but which became the 
property of the fatn,Parker. v, Hith, 5 Jur (N.S.) 809, and on appeal 7 ib. 833, 
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in respect of the outlay to establish their claim. In this connection, 
however, the purpose for which any expenditure upon -the property was 
made is material and may go far towards discharging the burden 
of proof. On the other hand, an intention to make a present of a perma¬ 
nent improvement is not to be presumed.^ 

(3) In Collins v. Jackson,'^ two persons were in partnership as 
Appointments. Solicitors, and one of them held several appointments ; 

he was clerk to poor law guardians, superintendent 
registrar of births, marriages and deaths, treasurer of a turnpike trust, 
steward of manor, treasurer of a charily, and receiver of tithes. The 
question arose whether the profits of these o.ffices belonged to the partner¬ 
ship or not. There was no written agreement specifically applying to these 
offices, but there was a memorandum relating to some others reserved by 
the father of one of the partners when he retired from business, and the 
Master of the Rolls held that all the offices in question were to be treated 
as held on behalf of both partners, and not for the exclusive benefit of the 
partner who actually filled the offices. 


(4) The cases which present most difficulty are those in which co- 
- owners are partners in the profits derived from their 

ownc^sthare p^rofits common property.® The mere fact that certain property 

■ is used or employed for the purposes of the firm 
does not necessarily raise a presumption that it is property of the 
firm. Persons may be partners in a business and yet the property 
by means of which the business is carried on may not be (he pro¬ 
perty of the firm but may be the separate property of one or more of 
the partners or of a total stranger. Cases also arise where co-owners of 
property may be partners as to profits made by the use of it though as 
regards the property it would be held by them not as partners but as 
co-owners with the result that the properly would not be regarded a& 
property of the firm. Suppose, for example, that two or more joint 
tenants, or tenants in-common of a farm or a mine, work their common 
property together as partners, contributing to the expenses and sharing all 
profits and losses equally, there will certainly be a partnership and yet 
unless there is something more in the case, it seems that the land will not 
be partnership property, but will belong to the partners as co-owners, fust 
as if they were not partners at all.« Thus, in Brown v. Oakshot * a brewer 
devised his real estates to trustees for a term of 500 years, upon trust to 
pay certain annuities, and to divide the surplus rents between his sons, and 


1 . 


2 . 

3. 


4. 

5. 


Lindlcy, pp. 366,367. See Bank of England case, 3 De G.F. & J. 645 cited at 

V. Armstrong, 18 Ch. D. 698, an inquiry was directed as to 
buildings paid for out of partnership moneys, but erected on the separate property 
of one of the partners See aho Burdon v. Barkus, 3 Giff. 412, and 4 De G.F. & / 
42 where a pit was sunk by the firm in a partner's properly. 

31 Bcav. 645. 

to 1?6 between co-ownership and partnership, see notes on pages 111 

Sec Lindlcy pp 367. ^8 citing Crawshay v. Motile, 1 Swanst. 52^ : and Roberts 
\. tberltardr, {lh52) Kay 148, 159. See also Williams v. 2 Ch 294 

^m‘1 (1928) 30 

(1857) 24 Bcav. 254. 



Sec. 14 ] 


PARINERSHIP PROPERTY 


213 


ho devised the same estates subject to this term to his sons as joint tenants. 
The sons carried on their father's business in partnership together, and 
used the real estates devised to them for the purposes of the business ; but 
it was nevertheless held that thp reversion in fee continued to be vested 

in them jointIy» and not in common, as would have been the case had it 
becpme partnership property. 

But if the land is merely accessory to the trade and is treated as part 
of the common stock, it will be partnership property. Thus, in Jackson v. 
JacksonJ a testator devised to his two sons jointly, his trading business 
and lands used by him for the purpose of carrying it on. The sons took 
the business and carried it on in partnership ; and it was held that the 
lands formed part of the partnership property^ and did not belong to the 
sons as mere joint tenants, la this case, not only was there some evidence 
to show that the sons • considered the land as part of their property as 
partners but there was also this peculiarity, that a trading business was left 
to them, and that the land was necessary to that trade ; so that it was very 
difficult, as observed by the Lord Chancellor, to sever the profits from the 
land and to hold the devisees to be partners as to the former, but not to 
the latter. 

(5) In Crawshay v. Maule^ it was held that mines devised to several 
persons for the express purpose of being worked by them in partnership 
and which were worked accordingly, were partnership property. It would 
be reasonable to presume that the property was property of the firm where 
two persons who have agreed to start a colliery business, take a colliery 
on lease and carry on the business of working it.^ 

(6) In Waterer v. WatererJ a nurseryman who carried on business 
with his sons, although not in partnership, left his residuary estate, 
including the goodwill of his business, to his sons In common ; they after 
his death carried on the business in partnership, and bought more 
land for the purpose of the business, and paid for it out of his estate ; 
then one son died and the other bought his share and paid for if out of 
money raised by mortgage of the nursery ground, and out of their father's 
estate. On the death of t h e s urv iving son intestate, it was held that all 
the land thus acquired had become partnership property, and that the 
share of such son was to be treated as personal and not as real estate. 

f7) If several persons take a lease of a colliery in order to -work the 
r ^ colliery as partners and they do so work it,^.he lease 

th* wotSm ^ co-owqcrs' of'a 

tradf.*^^ land form a partnership, and the land is merely 

accessory to their trade, and is treated as a part of the 
common stock of the firm, the land will be partnership property.^ 

(8) *'If co-owners land, not being itself-partnership property, are 
partners as to the profits made by the use of thejand, and purchase othf^r 

1. 9Ve«. S91. 

2. 1 iwanst 495 

3. See MlMtry toa v: S.H. Moos, (1931) 10 Pat. 792 , 797 and v. 4 

Y.C. E». 182. 

4. . 15 Eq. 402. See aUo DavU v. Conies, 12 Ch. D. 813. 

5. Parofiay v. Wtgluwlek, Taml. 250;;aiid 1 R. & M. 45. 

6 . Ejuex V. Essex, 20 Beav. 442. 
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lands out of the profits to be used in like manner, the land so purchaseo 
belongs to them,^ in the abspnce of agreement to the contrary, as i,co-owners 
and not as co-partners.’*‘ 


Property acquir¬ 
ed by co-owners 
out of profits. 


“The facts may show that the lands so acquired are partnership 

property ; even then it will not necessarily follow that 
the original lands are so. Thus in Morris v. Barrett^ 
lands were devised to two persons as joint tenants. 
They farmed those lands together for twenty years, and 
kept their money in one common stock to which each had access, but 
they never came to any account with, each other. Out of their common 
stock they bought other lands, which were conveyed to one of them 
only^ but were farmed by both, like the first lands. It was held that the 
devised farms were not partnership property, but that the purchased 
farms were. In Davis v. Davis^ a testator devised his residuary estate. 


comprising his business, the freehold premises on which it was carried 
on, and some adjoining freehold premises, to his own sons as tenants-in- 
common. The sons continued the business and carried it on for three 


years without any express agreement; on one occasion they borrowed 
money on mortgage of the adjoining premises, and expended that money 
on enlarging iheir workshop on their premises and extending them so 
as to take in a part of the adjoining premises ; on another occasion they 
borrowed money on a mortgage of their business and used the money 
in the business, mainly in the purchase of new plants and machinery. 
The premises on which the business was carried on were not more fitted 
than any other for that purpose. Under these' circumstances it was 
held that the sons were partners in the business, but that the premises 
on which the business was carried on and the adjoining premises 
belonged to them as co-owners. In Phillips y.'Phillips* public houses were 
devised to two persons who carried on a brewery in partnership, and it 
was held that such houses did not become partnership property, though 
used for the purposes of partnerhip. In some cases some mortgage deeds 
secured on public houses were given to the two partners, and they 
afterwards purchased the equities of redemption, and paid for them out 
of the funds of the partnership, but it was held that the property thus 
acquired did not form part of the partnership property, the equities of 
redemption following the mortgage debts. But in this very case it was 
held that other public bouses purchased by the partners out of the partner¬ 
ship funds, and houses for the purposes of estate, did form partnership 
property to all intents and purposes.**® 


(9) In Smith v. Smith* Lord Loughborouth L. C., said : “If these 
estates had only been conveyed to one partner, having been purchased 
with the partnership funds, they would have been part of the partnership 
property. But that was not the nature of the transaction.* For there the 
agreement showed that the property was tb belong to one partner in 


1. Lindley, p. 369. 

2. 3 Y . & J: 384. 

3. (1897) I Ch. 393. 

4. 1 M. & K. 649 (see Lindley, p. 370). 

5. Lindley. pp. 369, 370. 

6. (1800) 5 Ves. 189, at p. 193. 
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hW priVtite.-capacity, and he 'was to be a debtor to the hrm for the 
oidfiCY ]ascd« 

Gulab Devi,^ members of a joint Hindu 
family arriVed/at a .partition and thereafter continued to carry on the 
family bUsioiess as partners. Certain immovable property belonging to the 
family was used for the purpose of the business. It was agreed that the 

abares of the partners in the propsrty were to remain the same as they were 
on partition but the shares of the partners in the business were varied. It 
was held that this was a strong indication that the partners did not regard 
the immovable property as part of the assets of the firm. 


, ^ • 

la BmdJIChetUar Hindustan Lever Ltd.,^ it was held with 
reference to section 18 of the Trade and Merchandise 
Marks A^, 1958 : “The person who first designed or 
w1iOp^:a trade mark first is the person entitled to claim the proprietorship 
therm unless subsequentty he has dealt with the same and some other 
has obtamedthemto in t manner known to and recognised by law. 
In thia case It' is not claimed that the appellant was the first inventor or 
the firsk.omer Of.' the marki On his own showing when the trade mark 
had been invented and owned by one Vishwanathan and had also been 
used by the paitnec^p .firm, the appellant cannot claim to be the proprietor 
ualess heplacesjmamnals to substantiate how he became the sole proprietor 
of the; trade mark Vide 38 Halsbury, 546, paragraph 909. If the firm, 
^ clairn^ by me appellant has been using the trade mark unless there 
Is any evidence.,U has. :to be prima /ac/c presumed that it is the property 
Of the fi^.: Vide Liitdley oh Partnership, 12th Edition, page 474.** 


Farhio centributiog ioaoibvable property as bis share of partnership — 
No .docomelit .or reg^tratfon is necessary. 


All j>roperty-and rights and interests which the partners may have 
brought m ^the^comm^ stoek as their contribution to the common 
bu^mess are part of 'the partnership property. Even if a property contri- 
but^ by one pvtd^r be:an immovable property, no document, registered 
^ otherwise/is requir^ for. transferring the property to the partnership. 

written or registered document is necessary for an iudividual to contri¬ 
bute. a.QylRQd or lounoyable property as a. contribution against his share 
•of the capital* of'.a.'new partnership business. By virtue of S. 14 of the 
nrtnerriup Apt and certain inovlsions of the Contract Act, they become 
Ihe property.Of the Arm as' soon as the partners intend so bring them 
and t^at them as such. * Jhis sort of contribution or transfer is not prohi- 
bited:.by the Transfer of Property Act, 1882, or the Registration Act, 1908. 


Even assuming for the sake of argument that a registered document 
WM aeo^sary, one party could not treat the contract as rescinded 
without giving a'leasonable time to the other party to execute the requisite 
rg^Utered d^umrati Disclaimer or renunciation of a contract to be 

be^cpdlthunicated to the o^er party .to the coniraci. [Ram 
rw 1 ^^#/ - ‘■■ - Dayalv. Bishyvandth Prasad, 1963 Pat. 2211. 



* 

In^^hcmu^Kgmta y^.Manittdra (A.LR. 1965 Pat. 144) it was 
held: where^'^re is* contribution o.f immovable property or interest 


1.^ iMAU. 270. . 

Ai%,% tap; 15 U 
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therein to partnership, though no written document or registered instru¬ 
ment is necessary, there must be evidence that such property was originally 
brought into stock of firm. Persons may be mere co-owners of property 
and may yet be partners in the profits made from its use. Evidence of 
mere user of property by firm for its business does not make it partner¬ 
ship property. 

The Transfer of Property Act, 1882, is not exhaustive about modes 
of transfer. In case of contribution of immovable property to partnership, 
change of ownership from that of individuals to partnership firm i« a 
transfer. 

Nature of partner’s interest in firm’s assets consisting of immovable 
property is immovable property. 

3. Interest of a partner in partnership assets whether can be regard¬ 
ed as a right or interest in immovable property, firm’s assets consisting of 
movable and immovable properties—Share of a partner in partnership assets 
which consist partly of immovable property if can be predicated to be a 
definite share in immovable property—Sections 14, 15, 46, 48 and 49 of the 
Act—Section 17 (1) (b). Registration Act, 1908—Document recording 
previous fact of dissolution of partnership and relinquishment of interest of 
partner in partnership assets by way of adjustment not compulsorily regisf- 
rable. 


In determining whether transfers of shares of partnerships which 
hold immovable property among other assets require registration, the 
Court must be influenced by the policy of the Partnership Act. The legal 
conception of the share of a partner in a partnership cannot be assessed by 
reference to the possibility of his getting a share in the immovable property 
possessed by the partnership for, his getting a share in the immovable 
property is only an uncertain factor. The interest of a partner, in partner¬ 
ship.assets (which comprise immovable property) cannot be regarded as a 
right or interest in immovable property within the meaning of S 17 fl) fbl 
of the Registration Act. \ \ f 


So far as English Law is concerned it may be taken to be settled that 
a partner has no interest in ‘Partnership Realty’ as distinguished from the 
money ari^pg from its sale. The share of partner, therefore, is nothing 
more than his proportionate share of the partnership assets after they have 
been turned into money and applied in liquidation of the debts of the 
partnership. Further, in equity, whether the assets of a partnership 

consist of lands or not the share in a partnership must be deemed to be 
persona] and not real estate. w w 


It may be stated that the rule adopted by English Courts is that real 
estate intended by the partner to constitute apart of the partnership 
projicrty, or treated by them as belonging to the partnership, is regarded 

in equity as converted into personalty for all purposes, and also for the 

Settlement of the claims of the partners inter se. The law in India i« not 

different. Ss. 14 and 15 of th? Indian Partnership ^0^932. 

What would constitute the property of a firm and declare that such 
prqperty shall held and utilised for the purposes of the partnerehip 
thereby tnd^iiaiing that so long as the partnership continues no part of the 
assets of J>drtnership could be regarded as belonging to any individual 
par^nfr Fu«her, co part of the partnership assets could be utilised for 
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•a purpose other than that of the partnership. A partner, therefore 
seeing to get His share could not get his share in specie in the movable 
and immovable properties but only after the assets have been converted 
into monejr, debts and liabilities discharged and it is only in the residue 
that he could get his proportionate share. The statute enjoins this process 
being gone through before a partner gets a share in the assets of the 
partnership and it is gpverned by Ss. 46. 48 and 49 of the Pa^ership Act. 
It would, therefore, follow that a partner cannot predicate of a definite 
share in immovable property which he could transfer or give up.^ 

Affirming the above decision of a Full Bench of the Andhra Pradesh 
High Court, the Supreme Court observed in Addanki I^rayanappa 
Bhaskara Krishnappa"^ : “The whole concept of partnership is to embark 
upon a joint venture and for that purpose to bring in as capital money or 
even property including immovable property. Once that is done whatever 
is brought in would cease to be the exclusive property of the person who 
brought it in. It would be the trading asset of the partnership in which 
all me partners would have interest in proportion to their share in the 
joint venture of the business of partnership. The person who brought it 
in would, therefore, not be able to claim or exercise any exclusive right 
over any property which he has 'brought in, much less over any other 
partnership property. He would not be able to exercise his right even to 
the extent of his share in the business of the partnership. As already stated 
his right during the subsistence of the partnership is to get his share of 
profits from time to time as may be agreed upon among the partners and 
after the dissolution of the partnership or with his retirement from partner¬ 
ship of the value of his share in the net partnership assets as on the dat^ 
of dissolution or retirement after a deduction of liabilities and prior 
charges. It is true that even during the subsistence of the partnership a 
partner may assign his share to another. In that case what the assignee 
would get would be only that which is permitted by S. 29(1), that is to say, 
the right to receive the share of profits of the assignor and accept the 
account of profits agreed to by the partners." 

Accordingly, the court held that document recording previous fact of 
dissolution of partnership and relinquishment of interest of partner in 
partnership assets by way of adjustment is not compulsorily registrable.* 

4. Converting joint property into separate property and vice versa 

The question being one which depends on the intention and agree¬ 
ment of partners, it is competent for partners by agreement amongst 
themselves to convert that which was partnership property into the 
separate property of an individual partner, or vice versa * Such an 


2 . 

3 . 

4. 


Addanki Narayanappa v. Baskara Krisnappa A.l.K, 1959 A.P-380 : (1959) I 
W.R. 300 (F.B.). See also AJudhta Pershad Ram Pershad v. Sham A.l.R. 

1947 trt. 13 (F.B.) and Comnir. ofl.T. W-B. v. Juggllat. A.I.R. 1967 S.C. 401 
cited under S. 29 post. 

A.I.1L 1966 S.C. 1300, 1304, nppxov'ma AJudhia Pershad Ram Pershad v. Sham 
Sunder, A.I.R. 1947 Lah. 13 (F.B.). 

^mwier v. Aamasitbbier, A.I.R. 1931 Mad. 580 overruled. View of TelangJ. 
m Joharmal v. Tejram Jagrup, I.L.R. 17 Bom. 235 not approved ; Venkatratanam v. ' 
SMarao^ A.I.R. 1926 Mad. 1040 approved. 

^70. £jr-p. 6 V«. 119 : £x-p. WiiUams,U Vea. 3; £x-p. Feii, 
10 Vw. 340 s £r-D. Rowlandson, \ Rose 416. 
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■" -hich tbe 

In order, however, that an agreement may have the effect of convert- 

Agreement must joint into separate estate, or vice versa, the 
be executed. agreement must be executed, and not be executory 

h. a ^"y Ihis further act was neces^ 

Kcb-js”" “ -rj“"sr sr ssrur.£ 

Agreements of the nature having the effect of altering ownership in 

tncommg and ^ common between an incoming or an 

outgoing partners. partner and the rest of the partners “Where m 

Of its memhers, 

ll^nl a'iT^ayll^dr rth^pa^rri:[^iroUt^^^ 

ttTs^ ‘<lrtfeTc:‘rr^;' h^e^ ;trTvi;^ co^nu^iul 

gl‘:o;^X,^'i::‘itT:l‘}^at^re ?nron'’e“rmVU:iS"’" 

come to by which what was bVore the properlv of ^ general y 

of the members of the firm htcomf^ Fh.\^lf ^ 

members. All such agreements if bo)ia nJe and 

creditors, are valid, and have the effect of aUering the Muhahr against 
in the property affected by them.“=* cauitable ownership 

"i Ji;s%'r.r.vfeS:' xt ‘i," 

bankrupt, and some of the partnership debts beine became 

„.d.»h....... b.d « s 
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Per Neville J. in Pearce v. Bulrecl, (1916) 2 Ch 544 at d SSrt 
(1817) I Buck 25. . *11 p. 3:iO, 

Lindley, p. 372. Such an agreement is not a hr<»ir'h «#* « 
without the consent of the lessor (see 

D. 461): but it has been held that an 12 Ch. 

w ho are lessees, of all his interest in the demised orri^PcL^^- partners, 

a euvenant, Parley v. Coppard, L R 7 CP ** a breach of such 

805; butsce 12 Ch. 0 .^465 in 92 L.T. 

that there had been no breach of a covenant not k’ ^rsJeott, it was held 

demised premises, though the continuing oarmcr^ tbe 

them under the agrceme.it. Eidi "is-®mjsrden*nH^ *‘'»ken sole possession of 
covenant applicable to it. ' ' ^ dcp.nd upon the terms of the 

6 Vcs, 119, 
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liquidation of those debts. But it was held that such property was no 
longer the joint property of the two partners, but had been converted into 
the separate property of James. Ex-p, miliarns^ was a similar case, only 
that on the dissolution no assignment was made. There was not even any 
written agreement showing the terms on which the dissolution took place. 
But it was sworn that the partner who continued the business was to take 
all the stock and effects of the old firm ; and it was held that they had 
become his separate property, and could not be considered as the joint 
property of the dissolved partnership.^ 

There is no obligation on partners to give notice to their creditors 

No oblioation to property of the firm is being converted into 

give noti«. ‘5? separate property of a partner.* Although partner- 

ship property may be said to have annexed to it a liabi¬ 
lity for partnership debts, yet there is nothing in law which prevents 
partners from disposing of it as they like or allowing it to be treated as the 
sole property of one partner and obliges them to preserve it as partnership 
property for the benefit of the creditors of the firm. The mere fact that a 
person is a creditor of the firm does not create any lien in his favour on 
any property of the firm. So any disposition of the property of the Hrm 
by the agreement of the partners is effective unless made with a view to 
defraud any creditor, and the creditor is not entitled to be consulted in the 
matter.* 

“As the ordinary creditors of an individual have no lien on his 
property, and cannot prevent him from disposing of it as he pleases, so the 
ordinary creditors of a firm have no lien on the property of the firm so as 
to be able to prevent it from parting wiih that property to whomsoever it 
chooses. Accordingly it has frequently been held that agreements come to 
between partners converting the property of the firm into the separate 
estaje of one or more of its members, and vice versa, are, unless fraudulent, 
binding not only as between the partners themselves, but also on their joint 
and on their respective several “creditors ; and that, in the event of bank¬ 
ruptcy, the trustees must give effect to such agreement.*’® 

As between themsel ve s a p artnership may have transactions with an 

individual partner, or with two or more of the partners 

one partSr Md the separate estate, engaged in some joint concern 

arm. in which the general partnership is not interested. “When 

a firm and one of its members carry on distinct trades, 
property passing in the ordinary way of business from the partner of the 
firm ceases to be his and becomes the property of the firm.”® In Bolton v. 
Ptiller,'^ there were two banking firms, one carrying on business in 
Liverpool and one in London. All the partners in the latter firm were 
partners in the former. Some bills of exchange came in the ordinary 

1. lives. 3. 

2. Llndlcy, p. 372. See also Ex-p. Owen* 4 De G. & Sm. 351 for application of 

similar principles in order to determine what, on the formation of a partnership, 

has been converted from separate into joint estate. See aho Ex-p. Barrow. 2 

Rote 252, and Belcher v. Sikes, 8 B. & C. 185. 

3. Hatarl Mai v. Narslng Das, 77 P.R. 1900. 

4. /tMVMdbsv. A.I.R. 1922 Nag. 70. 

5. Lindley, p. 371 and the authorities cited therein. * 

6. Lindl^, p. . 

7. I Bos. & P. 539 ; Lindky, pp. 37 J, 372. 
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^rse of business into the hands of the Liverpool firm, to be placed to the 
funeral accounts of its customers. These bills were remitted by the former 
in the general accounts between the two houses. Both houses afterwards 
wcoming bankrupt, it was held that the bills were the property of the 
London firm and not of the Liverpool firm, or of its customers. Lord 
C. J. Eyre, in delivering judgment, observed : 

“There can be no doubt that as between themselves a partnership may have 
transactions with an individual partner or with two or more of the partners having 
their separate estate engaged in some joint concern in which the general partnership 
IS not interested, and that they may by their acts convert the joint property of 
the general partnership into the separate property of an individual partner, or into the 
joinr properly of two or more partners, or e converse. And their transactions in this 
respect will, ^nerally speaking, bind third persons, and third persons may take 
advantage of them in the same manner as if the partnership were transacting business 
with strangers : for instance, suppose the general partnership to have sold a bale of 
goods to the particular partnership, a creditor for the particular partnership might take 
those goods in execution for the separate debts of that particular partnership.” 

5. Goodwall. 

This section specifically lays down that goodwill of a business is 

.subject to contract between the parties, to be regarded a property of the 
firm.‘ r f e 


The term “goodwill” is not defined in the Act.^ The goodwill of a 

Meaning of good- “‘^^ative advantage, as contrast- 

will, with negative advantage, that has been acquired in 

carrying on the business, whether connected with the 
premises of the business or its name or style and everything connected with 
oi carrying with it the benefit of the business.^ In Trego v Hum * “good¬ 
will*’ was described as the advantage which is acquired by a business 
beyond the mere value of the capital, stock, fund or property employed 
therein, m consequence of the general public patronage and encouragement 
which It receives from constant or habitual customers. 

What “goodwill” means must depend on the character and nature 
of the business to which it is attached. It ^s composed of a variety of 
elements and IS bound to differ in its composition in different trades and 
different businesses in fhe same trade. One element may predominate in one 
business and another in another business. Generally speaking it means 
much more than the mere probabHity that the old customers will resort to 

u- I'®' very sap and life of a business, without 

which the business will yield little or no fruit. It is the whole advantage 

whatever It may be of the reputation and connection of the firm which 

may have been built up by years of honest work.* “Goodwill taoDtehmd 

must mean every advantage, every positive advantage if I may express 

it, as contrasted with the negative advantage of the late ^rtner _not, 

^ KUasImiKhemgar v Mrs. l^orsHed, AJM., 1970 S.C. ll47-Goo(Iwill of thb 

firm IS expressly included in the term ‘property of firm*. oi tne 

See alse-Aotes on pages 130,131 ame. 

Criitweily. Lye, 17 Vcs. 335 ; Trego v. ffimr, (1896) A.C 7 • Churtnn v 
23 SL.r‘47^^ ’ Abdul tan/ v. Stileinan, A.I.R, 1929 sind 85 : 170*1^*639 ! 

(1896) A.C. 7 at pp. 23.21. ■ 

^ ^ ' f^o ncliaudra NahUt v. Malang Hyatn Baicha Saib, 43 
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carrying on the business himself that has been acauired hv fi • 

car^ring on its business, whether connected with the premLs^fn 
bMincss was previously carried on. or with the name 
wth any otter matter carrying with it the benefit of the businelf u 

thus formed, together with the rirr‘iimcf» t. 

"»ake it permanent thal constim^^rtl 
gtradwill of a business. It is this which constitutes the difference between 

a bwiness just stMted. which has no goodwill attached, id "fand ^e 
which has a«juired a goodwill. In the former case thrtrader has"o seek 
out his customers from among the community as best he can In the 

*“ * ”, *^f he has a customer rradymade. He knows whht members of the 

i" which he deals, and are not 
attached by custom to any other establishment. 

V 

“Goodwiir is thus the advantage which a person gets by continuine 
to carry on and being entitled to represent to the outside world that lie 
IS carrying on a business which has been carried on for some time pre¬ 
viously. It no^m^ning except in connection with a continuing 
busine^ It may possibly have no value except in connection with^a 
parti^Iar house and may be so inseparably connected with it as to pass 
with It under a will or deed without being mentioned.^ Jt includes the 
^nefit of any covenant by a partner not to carry on for a fixed time any 
business competing with that of the firm/ But in the absence of such a 

goodwill of his. trade or business, is not 
disen^itM from recommencing a similar trade or business in the imme¬ 
diate vicinity of the place where the old business was carried on/ He may 
not only recommence the similar trade or business in the old vicinity but 

SO even further and deal with old cusio- 
mers or the firm. But he cannot specially solicit such customers as long 

“j of the old firm, even though they have dealt 

witn him of their own accord since the sale/® 

.. of Kajasthan v, Mjs, Bundi Electric Supply Co,, Ltd, Bundi ” 

' “The Indian Contract Act does not 
gpodwiir but in its legal sense the word ‘goodwill* 
fc cvw aninnative advantage as contrasted with negative advantage 
♦fcfV*** acquired in carrying on the business, whether connected with 

everything connected with it, or 
carrying with it, the benefit of the business. It includes the whole advan- 
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174.188. Also see G/n«/v. 

Trego V. Hunt, supra, per Lord Hcrschcll, at pp. 17,18. 

^// V. Fearis (1905) 1 Ch. 446 : 74 L.J. Ch. 237. 

KingstonMlitar A Co. v» Thomsom Kingston A Co., (1915) I Ch. 575. 

3 >&^*29l^& R rI'io’ ^ 

Tomuemi v. Jlamon, (1900) 2 Ch. 698. 

Cook V. Cdittngrldge, (1825) IVBeev. 459. 

Cmtiitell V. Lye, 17 VIm/335 ; Hookam v. Pottage, 8 Ch. 91. 

Uggot V. Barrel, liCh. b. 306. 
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tage of the reputation, and connection of the firm or the owner, which 
may have been built up by years of hard work, or gained by lavish expen¬ 
diture, beyond the mere value of the capital stock and property embarked 
in the business, in consequence of the general public patronage and 
encouragement which is received from habitual or constant customers. It 
is that species of connection in trade, which induces customers to deal with 
a particular firm or concern. It differs in its composition in different trades, 
and different businesses in the same trade. It has no meaning, except in 
connection with a continuing business. It is treated as part of the assets 
of the firm. In other words goodwill represents business reputation. The 
sale of a goodwill implies the probability that the old customers will 
resort to the old place, that is, to the estabhshad business, wherever it 
may be situated.*’ 

In Bajrangh! Bajaj v. State of M.P it was held : “The goodwill of 
a business is not the business but is one springing out of it. It is consi¬ 
dered a subject of sale and part of and incident to any business which is 
sold as business. Goodwill cannot be sold apart from the business, and 
the sale of a business implies the sale of its goodwill though not expressly 
mentioned. The fact that goodwill is not of value to parties to contract is 
immaterial.” 

The goodwill of a firm may have appreciable value. It is part of the 

^ ^ . ... property of the firm and can be sold either separately or 

^Goodwill saleable property of the firm.- Sections 

53 and 55 lay down certain rules relating to the rights 
of partners in connection with the goodwill of a firm. 

Rowley observes^* : “The goodwill of a partnership may be said in 
a general way to be the value of its business, over and above the value of 
its tangible assets and which grows out of the firm name, trade worked up 
and publicity obtained. It is as much an asset of the firm, to the amount 
of its actual value to the business, as is its physical property, and conse¬ 
quently, is the subject of sale and other contract, or of a right of action for 
a trust concerning it, as is any other property of the firm. Like any other 
form of goodwill, the goodwill of a partnership depends very largely upon 
the continuance of the business, and a cessation of the business, for any 
extended time will generally, in whole or in part, destroy the value of the 
goodwill...Goodwill, being an asset of the firm is subject to a partial 
ownership of every member thereof and is ascertained in the same manner 
as any other asset, by a settlement of the partnership.” 

See also notes under sections 53 and 55 infra. 

15. Subject to contract between the partners, the pro- 
Appiication of the perty of the firm shall be held and used by the 

propertyofthcarm,.partners exclusively for the purposes of the 
business. 

Synopsis 

1. Employment of partnership 3. Partner has no exclusive riehts 

property for personal gain. over the assets of partnership 

2. Injunction. 

1. 1965 M.P.L.J. 364. 

2. See section 5S (1) of the Act. 

3. Rowley on Partnership, 2n(i.Ean., Vol. I. pp. 194, 195. 
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This section corresponds to the latter narf l . 
section 20 of the English Partnershfp Act ^90^ of 

emphasise the point that the partners*^slVouid anniv '"'ended to 

fam exclusively for the purpose of the business None 

any right to treat property of the firm as his inHiJsH partners has 

transfer it as such. But, L the sectionIfsX .P'^ferty and to, 

can deal with the firm's property as thev otase n^' P"'""* 

agreed as to the course. “In a general \Lv if fs en m'** i! '- “'e 

partners, if all of one mind, can as betJei^ ^ ‘■'e 

with the firm’s property or authorise snmo nr as they please 

and that no partner can Tn the absenceTf an ' 

I s sspi .K 

assumption is whrthirTisfrauXunr"''^'"'’ assignment or 

t. Employment of partnership property for personal gain. 

ars^Lihr'" 

was held to be entitled to^ha^^Jh common benefit, his co-partner 

solely by the emplovroem of the m, 

j j Mc employment of the master s own private capital.® 

he is^OOTdKounffoVttfr^Sr*^ 'L™ benefit, 

the property of the firm •^,-3,./*'^°^** <s under an obligation to return 

among the partners Thlt ,?"®* ^ obligation implied 

common ben^rof Si thf^plftne^ » ‘“if-" ‘''f P^f'cership property for the 
Dledffe narinssroki^."** partners. It is not competent to a partner to 

P g partnership property as security for his private debts,'* or to treat 
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5. 
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M** **''**®" Contract Ad. 1872. 

ralock 6f. Mulla's Partnership Act, 1934, Edn., p. 45. 

Rowley on Partnership, 2nd Edo., Vol. I., p. 23l 
See section 16 post. 

any partner for his pcrs^l benefit? Partnership property cannot be used by 

See also Dean v. Mac Daweti, (1878) 3 Ch. D 345 
Crawshay v. Cottins, (1808) 15 Ves. 218 (226). 

Wifkinson v. Eykin, (1866) 14 W.R. 470 ; 14 L.T. 178. 
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the property of the firm as his individual property and to transfer it as 
such.* 

In New Cotton & Wool Pressing Factory v. *Commr. of I.T. Raj. & 
Velhi\^ it was held : The immovable property belongs to the firm. The 
partners cannot hold it in their individual capacity nor can they use it for 
their individual purpose as distinguished from purpose of business of the 
firm. Income from such property can be assessed under S. 9(1) of the 
Tncome-tax Act, 1922, and not under S. 9 (3) of that Act, 

2. Injunction. 

A partner may be restrained by injunction from using the assets of 
the firm in a separate business carried on for a partner's own benefit, 
and from using the partnership assets for renewal of a lease against the 
will of his partner^; from using or granting licences to use a patent 
belonging to the partnership without the consent of the other partners.^ 

3. Partner has no exclusive rights over the assets of partnership. 

In Reddi Veerraju v. Chiitori Lakshmmarasamma> the Andhra Pradesh 
High Court held : **It is thus clear that until the dissolution and payment 
of the debts and liabilities of the firm, the question of any share in what 
is left over or remains, does not arise. In other words, no partner can lay 
his hands on any item of the partnership property claiming any exclusive 
rights over it as all the members of the partnership are interested in the 
whole of the partnership property. As has been pointed out in Lingen v. 
Simpson (1824) 1 Simons and Stuarts Reports, Case in Chancery, 600, no 
partner can claim an exclusive right in any article of the partnership pro¬ 
perty. But upon a dissolution any part of the partnership property may, 
by contract of the parties, be converted into the separate, individual 
properly of either. To the same effect it was pointed out by Romer J. in 
Re Ritson, Ritson v. Ritson* “the debts of the partnership are not the 
testator's debts. Neither arc the assets of the partnersnip the testator’s 
assets.’ It, therefore, follows that, so long as there Is a partnership in 
existence, no partner has any right to take any portion of the partner¬ 
ship property, or to say that it belongs to him exclusively so as to assign 
or transfer the partnership property. The right that he possesses in the 
partnership property is his right as a member of the partnership and not 
a right which he can claim in his individual capacity.” 

In Central Glass Factory, Madras v. Special Commercial Tax 
Officer j on certain inter-State sales the sales tax authorities assessed Firm 
N to tax. After unsuccessfully issuing some notices to Firm N the autho¬ 
rities proceeded to lecover the sales tax due from firm M by attaching 
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t. 
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Fyflre £.a/V. MyrA ^ 281: lX.R. 40 AH. 674. See also 

Mohammad Abdul Sonar v. S/ote of Andhra Pradesh, (1957) 2 An. W R. 495 cited 
under S. 18 post. 


(1967) 2 l.T.J. 94. 

Clements v. Norris, (1878) 2 Ch. D. 129 C.A. 
diach/ordy. Hawkins, ^O.S.) Ch. 141. 

A.I.R. 1971 A.P. 266 : (1971) 1 An. W.R. 73. See also under S. 29 aoj/, 
(1898) 1 Ch. 667 

20S.T.C. 69 
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Mttam taovable and immovable properties of that firm under S 4 of the 
Revenue Rwovery Act. Not only was Firm M not in existence when the 
relevant sales took place but it was also an entirely different entity from 

N. The only common feature between the two firms was that S was a 
p^ncr in both the firms. It was : The circumstance of S being a 

partner in both the firms could not clothe them with a common identity 

or a , common legal liability so ais to enable the sales tax authorities to 

realise from the firm M the sales tax due from N. 


The Government’s claim that it was entitled to attach and sell me 
property of firm M as S was admittedly a partner of the firm N and was 
jointly and severally liable for the tax due from it and for that reason his 
share in firm M. could be attached and sold to realise the tax due was 
untenable. In the eye of law, all the partners are joint owners of the 
entire partnership property be it movable or immovable. No one partner 
can. point to any tangible item of partnership property as exclusively 
■belonging to him. Therefore, it was not possible in law to proceed 
against any tangible property of a partnership firm on the basis that it 
belonged exclusively to one of the partners. 

The remedy of the Government in the circumstances of this case 
. was to proceed against the property of the firm N which was the assessee 
or to proceed against the separate properties of that firm including S and 

recover the tax amount. 

* 


16. Subject to contract between the partners. 

(a) If a partner derives any profit for himself from any 
Pefionai proBts transaction of the firm, or from the use of the 

Mtned by partnen. property or business connection of the firm or 

the firm name, he account for that profit and pay it to 

the firm : 

(b) if a partner carries on any business of the same nature 
as and competing with that of the firm, he shall account for 
and pay to the firm all profits made by him in that business. 

Synopsis 

1. Principle underlying the section. 3. C/ause (h)—competing busi¬ 
ly Clause {a)—Personal profits earned ness, 
by a partner, 

1. Principle onderlying the section. 

This section which corresponds to sections 29 (1) and 30 of the 
English Partnership Act, 1890 and to repealed sections 258 and 259 of 
the Indian Contract Act, 1872, may be said to be a corollary to section 
1% infrd. Section 18 enacts that a partner is the agent of the firm for 
tM purposes of the business of the firm. U is a well-established principle 
ofthelaw.of agency that if an agent, without the knowledge of his 
principal,*- deals in the business of the agency on his own account instead 



226 


THE INDIAN PARTNERSHIP ACT 


[ Sec. 16 


of on account of his principal, the principal is entitled to claim from the 
agent any benefit which may have resulted to him from the transaction.^ 

Again, as already noted,* mutual good faith and confidence being 
the foundation of the relation of partnership, it necessarily follows that 
a partner cannot deal on his own account in any transaction affecting 
the firm. Nor can he without the knowledge and consent of his co¬ 
partners do any business competing or interfering with that of the firm. 
Good faith requires that a paj^nef shall not obtain a private advantage 
at the expense of the firm, ne is bound, in all transactions affecting 
the partnership, to do his best for the common body, and to share with 
his co-partners any benefit which he may have been able to obtain from 
other people, and in which the firm is in honour and conscience entitled 
to participate.^ 

It' is a. very well-founded principle of great importance to the 
commercial world that a partner must make no profit out of his position 
without the knowledge of his co-partners ; the fact that ihe partner who 
made such profit had no knowledge or that there was total absence of 
bad faith on his part will make no difference.'^ A different rule w;ould 
give the partner an interest against his duty. Section 88 of the Iridian 
Trusts Act lays down a similar rule applicable to a partner who jgains any 
personal advantage by availing himself of his character as a partner/ 

« 

It is to be noted that the right to an account, of the personal profits 

earned by a partner recognized in favour of the other 
tract between is subject to contract between the partners. It 

partners. cannot be claimed in respect of acts done by one of them 

with the consent of the others. Acquiescence in any 
such act of a partner would also disentitle the other partners from claim¬ 
ing the right lo an. account in respect ofthe same. The right would also 
be lost if there is acquiescence on the part of the other partners in such 
circumstances that their assent to those acts may reasonably be inferred. 

There can, however, be acquiescence only when there is full know¬ 
ledge of facts. It should not be under mistake or misapprehension.^ 
Nor is there any acquiescence when all' that can be shown on the part of 
the other partners is an ex post facto submission not amounting to ratifica-. 
tion or estoppel.^ 

2. Clause (a)—personal profits earned by a partner. 

Sub-section (a) enacts that every partner must account to the firm 
for every benefit derived by him without the consent of his xo-parinbrs 
from (lO any tr'ansactibn concerning the partnership, or (2) from-any use by 
him of the partnership property, or (3) firm name, or (4) busing connec¬ 
tion of the firm. The reason is that a person who obtains.his iocwj standi 


1. See sections 216 and 218 of the Indian Contract Act, 1872. 

2. Sec notes on pages 138 and 139 ante. 

3. See LindJ^'y, p. 344. 

4. Kuhlirzv. Lambert Bros., Ltd., (1913) 108 L.T. Rep. 565, 567, 568. 

5 . SeeDesai,p. 96. See also notes on pages 14i to 147 

6. Gajapati Secretary of 28 Mad. 130. 151, P.C, 

7. Sec Thakore Faiehsingbii v. Bamanji. (1903) 27 Bom. 515, 531. 532 artd other i^aes 
cited therein. 
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and his opportunity for making such agreement by the position he occupies 
as a partner; is bound by his obligation to his co-partners in such dealings 
not to separate his interest from theirs, but if he acquires any profit he 
must account for that profit to the firm.‘ 

Where during the existence of a partnership agreement between A 
and B for the manufacture and supply of bricks, it is admitted by B that 
for the manufacture of the bricks, out of which he supplied a quantity of 
bricks, he had tq use the kiln and 'the apparatus and machinery which 
belonged to the admitted partnership between the parties, then B cannot 
escape liability for accounts in respect of this supply unless he can prove 
satisfactorily a contract to the contrary or a distinct understanding with A 
in this matter. To such a case, S. 16, Partnership Act, applies.® 

^t^ofits from transactions of firm. 


Thus, if a partner is buying or selling for a firm, he cannot sell to it 

or buy from it at a profit to himself. If a partner is em- 
ccraSHbe ployed to purchase goods for the firm and without the 

knowledge and consent of the other partners sells to the 
firm goods previously purchased by mm at a lower price, 
he will have to account for that profit and pay it to the firm.®//vln Bentley 
V. Craven,* one of several partners was employed to purchase goods for 
the firm. He, unknown to his co-partners, supplied them at the market 
price with goods previously brought by himself when the price was lower, 
and he so made a considerable profit. But it was held that the transac¬ 
tion could not be sustained, and that he was accountable to the firm for the 
profitthus made.i It was observed in this case : **The case is this—Four 
partners established a partnership for refining sugar ; one of them is a 
wholesale groper, and from his business* is peculiarly cognisant with the 
variations in tfie sugar-market, and has great skill in buying sugar at a 
right ^nd proper time for the business. Accordingly, the business of 
selecting and purchasing tfie sugar for the sugar refinery is entrusted to 
him. ra being the pcrso^ to buy, it is hh duty and business to employ 
his skill on buying for the sugar refinery at tfie~time he thinks most bene¬ 
ficial. Having, Recording io his skill and knowledge, bought sugar at the 
time when^he thought it lil^ely to rise, and it having risen and the firm 
being in want of some, he sells his oym sugars to the firm without letting 
the partners know that it waa his sugar that was sold.** Being the agent 
for the firm for buying sugars, he sold his own sugars to the firm and 
made a profit, and the firm was held entitled to that profit accordingly. 


Similarly, a partner cannot purchase for himself partnership 
h-.r fr property without disclosing the true position and his own 
Purchase from matter,* A partner cannot, without giving 

* full information to*bis co-partners, purchase directly or 

indirectly.any goods or property of the firm and keep to himself any 


1. Cassells v. Stewart, (1881) 6 App. Cas. 64 : 29 W.R. 636. 

2. Ahdul Razzaak v. Mashiruddin Ahmad, 63 C.W.N. 766 : A.I.R. 1959 Cal. 660. 

3 . Kuhllrx V. Lambert Bros., Ltd., (1913) 108 L.T. Rep. S66. Sec also notes oo pages 
145.146,147 and 149 on/e. 

4. (1853) 18 Beav. 75. See Lindley, p. 345. 

3 . pee i>tf/yiev. £ing//«A, 18 Eq. 524 cited at page 142. In Ram Nath v. Pltamoer 
(1916) 43 Cat. 733, it was held that there was full disclosure of the share of a 
decea^ partner by a surviving partner, see Hasanlt v. Esmaltji, {\901) 9 Bom., 
l,.R. 606. 

r 
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profits so derived. If he does so, the other partners can avoid the transac¬ 
tion altogether or they may question the valuation and give him the option 
of taking it at a proper price .Gonion Holland,'^ the rule was 
applied to the case of a partner who in violation of the terms of the part¬ 
nership agreement ard without the knowledge of his partner sold 
land which was property of the finu to a bona fide purchaser for value 
without notice and afterwards repurchased the land from him. It was 
held that a partner v/ho derives benefit for himself in such a case by a 
subsequent repurchase is bound to account to the firm for all profits so 
made. 


If a partner takes any partnership property and credits in favour of 
the firm some price of his own fixing,’ that is, behind the back of the 
other paitners, the other partners are not bound by the transaction. 
They ca.T avoid the transaction altogether or they may question the 
valuation and give him the option of taking it at a proper price. He 
cannot be compelled to keep the property at a price subsequently found 
to be the proper price,® but the transaction can be avoided with the result 
that the onc-sirled purchase will be set aside and the property will remain 
as pannership property. 


Similarly, if a partner receives any premium in respect of a 
^ * transaction entered into by him on behaT of the firm, 

in “c” «r1 must make it over to the firm.* 

transacUoR. 


Section 50 of the Act jnakes t?'e rule of law embodied in this clause 

applicable to profits derived by a surviving partner or 
STtenslon of die by the representatives of a deceased partner, from any 

franiaction effected after the firm is dissolved on account 
of the death of a partner and before its affairs have been completely 
wound up. 




Profits from property of firm 

The property of the firm is property of all the partners composing it 
and the rule is that a partner should not derive any exclusive advantage 
by the employment of the partnership property. A high standard of 
honour requires that no partner shall derive any exclusive advantage by 
the employment of (he partnership property, or by engaging in transactions 
in rivalry with the fiim.® /4 


As already noted,® it is generally regarded as well-settled law in 

England that “when part of the assets of a firm consists 
Benctt of a leasehold premises, one partner cannot take a new 

lease of those premises and then insist on keeping that 


least: 


NaH’Hf^ldas v. CordJiandas, A.I.R. 1955 M.B. 113. 

2. 0913)108 L.T-Rep. 385 P.C. " 

3 Sivagartathammal V. NeUaperumal, }9i5 Mad. 165; Mufhiah Che/ty v. Verrappa 
Cheuy, 1929 Mad. 627. Sec also Cor/erv. Horne, 1 Eq. Cas. Abr 17 cited at 
page 142 in respect of obtaining benefits which in honour belong to the firm. 

4 Fawcett V. Whitihouse, 32 R.R. 163. 

5, iJndley, pp- 349> 350. .See Gardner v. McCutcheon^ 4 Beav., 534 and Burton y- 
i^ijokev, 6 Madd. 367 cited at page 144 ante. 

6. Sed nates on pages 142 and 143 



Sw. 1«] 


PERSONAL PROFITS EARNED BY PARTNERS 


22^ 


for his own benefit.' If one partner obtains in his own narne» either 
during the partnership or before its assets have been sold a renewal of a 
lease of the partnership, he will not be allowed to treat this renewed lease 
as his own in which his co-partners have no interest. This would also 
follow from sections 88 and 90 of the Indian Trusts Act. The renewed 
lease ensures for the benefit of all the partners since the old lease can in 
such a case rightly be regarded as the foundation of the new lease. The 
representatives of a deceased partner also may become entitled to 
participate in benefit of a renewed lease. It makes no manner of difference 
whether the lease has been obtained openly or in a clandestine manner.' 

The rule of English law stated above was considered by the Madras 

View of Madras Court in Siddamrapu Ramlingapa Reddy v. R, 

High Court. RamaHngam Setty^ and the view was expressed that 

there is no such absolute rule or irrebuttable presumption 
in India that when part of the assets of a firm consists of a leasehold 
premises, one partner cannot, under any circumstances, take a new lease 
of those premises for his own benefit without holding it subject to the 
benefit of the partnership. In that case a mica mining business begun by 
A with two others in 1924 was continued after 1929 with the first defen¬ 
dant B as a partner therein. In 1925 a block of a land was obtained by the 
partnership for a term of 5 years and on a portion of the land a mine had 
been opened. The lease terminated on 7th October, 1930. There was no 
clause for renewal in the lease. On 10th June, 1930, A obtained a fresh 
lease for 10 years in his own favour to commence from the termination of 
the prior lease. Before the lease terminated, A gave a notice to B a.ssert- 
ing that the lease was his own and asking him to settle the accounts of 
the partnership stating that partnership, .thereby ceased and claiming 
^be lease to A must be treated as one not acquired for the benefit 
of the partnership. It was found that in the matter of the new lease A 
acted for himself and not on behalf of the partners and that B was ia this 
matter with ms friends who were competing for the lease. It was held 
that indei^ndently of any contract or understanding between the parties 
and apart from any proof of misconduct on the part of the plaintiff A or 
improper of his position in connection with the procuring of the new 
le^, the defendant B was not entitled to the benefit of the new lease. 

• not renewable by contract or custom it will not be 

justifiable in the circumstances obtaining in this country to raise a general 
presuniption that in obtaining a renewal the partner availed himself of his 
character as partner or of tjie advantage of the old lease.® 

would, however, seem that a very strong case would be required 
to be made out m order to affect the equities which arise in favour of 
the co-partners in the case of such an acquisition of leasehold interest by 
f. Thus, for instance, as happened in the Madras case, if during 

me continuance of a partnership between two persons both the partners 

appear to have Men competing for the reniewal of the lease of properly 

was ^ing carried on by the partnership. 

uf ^ ^ ^bo acquires the lease should 

hold It for the benefit of both.* 

1 . 

2 . 

3. 

4. 


auttiorilfes cited therein. 

1938 Mad. 929 ; (1938) 2 Mad. L.J. 790. 

1938 Mad. 929 : (1938) 2 Mad. L.J. 790. 

See Desai, p. 98.* 
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Although ordinarily in the absence of a contract to the contrary no 

interest is charged on overdrawings, if they have been 
® ■ utilised by a partner to establish his separate business 
and profits have accrued, he must not only account for the overdrawing to 
his partner but must also share the profits with him.^ 

See also notes under section 9 on pages 145 and 146 ante and also on 
pages 180 to 183 ante. 

Information gained as a partner. 

If a member of a partnership firm avails himself of information 
obtained by him in the course of the transaction Of the partnership 
business, or by reason of his connection with the firm, for any purpose 
within the scope of the partnership busirfess, or for any purpose which 
would compete with the partnership business, he is liable to accoimt to the' 
firm for any benefit he may obtain from the use of such information.- But 
if he only use; the information for purposes which are wholly outside the 
scope of the partnership business, that is in a business not competing with 
it, the firm is not entitled to an account of such business.® 

See also notes on pages 143 and 444 ante. 

i 

derived from business connection of (he firm or firm naitic. 

A partner also cannot take advantage of any business conrieclion. of 
the firm or of the firm name so as to dervie any exclusive profit for himself. 
A probable test in such a case is whether he would have been in a position 
to do so were it not for his connection with the partnership. The subject 
has already beeu dealt with in detail on pages 141 to 147 ante and need 
not be repeated. 

Some stocks mixed up with goods of one of the partners—Mode of 
accounting. 

Where at the time of the dissolution ot a partnership it is found 
that some of the partnership stocks are mixed up with the goods of one 
of the partners and are held by him, and are not distributed or evaluated 
by him in his hands, the goods of the dissolved partnership must of 
necessity be deemed to have been held under fiduciary relaUoiiship The 
property plus the profit derived therefrom, must be made available for 
distribution amongst the partners of the dissolved firm>.* 

The rule laid down in sub-section (a) applies also to profits derived 
Persona! orofit ^ surviving partner or by the. representatives of a 
earned after dls- partner, from any transactions undertaken 

solution. after the firm dissolved on account of the death of a 

partner and before its affairs have been completclv 
wound up.® ^ 

1. Gokul V. ShtuhiMMi, 13 I.C. 23 :16 C.W.N. 299. 

2. See observations of Lord Justice Cotton in Z)ea;> V. A/<irD«wr//, 0878) 8 Ch D 

» Ohssington V. Tltawaiies, (1923) 1 Sim & St. 124 (a ccYiimon partner in_ 
two firms puWishing newspapers was prevented from conveying information and 
news received by one firm to the other). 

3. Sm Aas w Benham, (18911 2Ch. 244 cited at page 1‘45 ante : E- ft E. DigesL Vol. 

36, p. 42i. ^ 

4. Shiamsunder v. Pratap Chandra, A.I.R. 1952 All. 330. 

5. Section SO, pojr 
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Suit for dissolution of partnership firm and for accounts alleeini; that 
^bitra^dir^ derived profit for himself in transaction with firm- 


in Baburao V. Ghate v. Navaji Sorabji Bhatem^, during pendency of 
suit for dissolution of firm and for accounts on tlie ground that the 
defendant partner had earned a profit for his own shop in a purchase from 
the partnership firm, an application under S. 21 of the Arbitration Act 
1940, was granted. The Arbitrator directed that the defendant should 
pay 6% interest or the balance outstanding on the purchase and allowed 
the defendant to retain 2J% of the discount got by him in ihat transaction. 
The arbitrator did not ascertain the assets and liabilities of liie firm but 
directed the defendant to take all the assets and liabiiit.es on his paying 
certain amount to other partners. It was held : There was legal misconduct 
on the part of the arbitrator and consequently the award was liable to be 
set aside. The arbitrator acted in contravention of Ss, 16 and 48 of the 
Partnership Act. Under S. 16 he should have directed the defendant to 
make good the entire profits earned by him-in the transaction of purchase 
from the firm. As the suit was for rendition of accounts the direction 
that the defendant should take all the firm assets and liabilities without 
ascertaining it, was in contravention of S. 48.^ 

^ 3. Clause tb)—competing business. 

Clause {b) lays down an elementary rule that “no partner can, 
without the consent of the rest, be a member of another firm carrying 
on the like business in the same field of competition ; and if that consent 
is given, he is limited by its terms. And if special knowledge is acquired 
by him as a member of one firm, he must not use it for the benefit of the 
other and to the prejudice of the first. And this equally holds if several 
members, or even all the members but one are common to both firms. 

As already noted,® a partner cannot without the consent of his co¬ 
partners lawfully carry on for his own benefit, either openly or secretly, 
any business competing- with that of the partnership.^ In Pulliti v, 
MohendrOt^ B, C and D started a business in partnership for the 
purpose of importing salt from foreign ports and selling it in Chittagong. 
A entered into certain transactions in salt on his own account which were 
found to be of the same nature as the business carried on by the partner¬ 
ship. It wasrheld that A was liable to account to the firm for the business 
so done by him. 

If one of two partners carries on a rival business of the partnership 
in competition with and to the prejudice of the other, he can be restrained 
by an injunction from carrying it on.* A partner may be restrained by 


1 . 

2 . 

3. 

4. 

5. 

6 . 


(1968) 1 Mys. L.J. 577. See Yearly Digest, 1968, Colmns. 59, 60. 

Pollock’s Law of Parlncrship, 15lh Edn., p. 85. 

See notes on pages 145 .to 147 where this subject has been discussed at some 

length. 

^5^*^47 other cases cited on pages 

• 

SL' 405. . Sec also Lock v. Lynam, (4854) 4 Jr. 

Ch. Rep. 188 cited at page 145 a«/e. 

Mumtaz v. Kasim All, 11 A.L.J. 423. 
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injunction from entering into a new partnership with others for carrying 
on a business of the same nature and character as of the old partnership 
before the expiration ol the term of the old partnership, from publishing 
notices of dissolution, and from using the firm name of the old partnership 
in his new business,* and generally from carrying on a business on his own 
account in the firm name,- or with partnership assets*, or from using the 
assets of the firm in a separate business carried on for his own benefit.* 

A suit for sliaring of profits and award of damages is also 
competent.^ 

also notes on pages 145 to 147 ante, under section 9, 


Where the rule docs not apply. 

The rule is not applicable to a really different business carried on 
by a pariiicr of a firm though the same knowledge and information 
may be used in both.” Fiinhcr, unless expressly restricted by agreement 
a partner may carry on another business privately so long as it docs 
not compete \viih and IS not connected with the business of the firm and 

so long as he docs not represent it to be the business of the firm. He is 

account for the profits of non-competing business, even 
though he may be enabled to push the private trade better than he would 
otherwise be by reason ot his connection with the firm.’ 


1 ■ .-ff KhaUlur Hasan v. Janardhan,^ a ferry worked by 

plaintiff and defendants as partners had become impossible to work owing 
to disputes behveen the parties. The defendants established a new ferry 
abou SIX hundred yards lower down the stream than the former fer^ 
with their own bo.ys and the plaintiff brought a suit against them seeking 
to restrain them from working the new ferry. It was held that in the 
circumstances of the case the defendants could not be treated as pinned 

plaSLla'm “<* “-e 

merchams^and agrWd''by'’“he"partn?rship frliclil 

account and for the l^ncfit of the partnership.- After the ex^rat on 
of the partnership period A discovered that B had been engaged in anolhcr 
business a. a salt manufacturer and in which he had made^profits In a 

account to the partnership for such p^fits U 
was held that A s claim must be dismissed as the case did not come within 
the rule enunciated m the above clause. The new dealing though i^ saU 

England w. Curling, (1884) 8 Beav. 129. 

Aas V, Bcn/tan:, (1891) 2Ch. 244 C.A. 

Turner v. Major, (I8<>2) 3 GifT. 44C. 

Gardner y. Me Cuicheon, Ili42) 4 Hav 534 u.>i.k.. t 

Edition, Vol. 28, p. 559, ^ra. 1088.''^'' “^'*bury, Uws of England, 3rd 

Azim Kfianv. Mahd. RiazudiUn, 110 P.R. 1901. 

Piillin V. Mohemlra, 1921 Cal. 722. 

Mobamnted Ka nily. HeJayetuUa, fg.l.K. 1926 Cal 380 382 . 

A.T.R. 1934 Pat. 264. 

(1878) 8 Ch D 345. S«= also Trimble v. Goldberg, (1906) A.C. 494. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 
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was in a totally different way and was in fact an independent trade not 
within the scope of the partnership business. It was observed by JameS 
L.J. that the breach of the covenant such as was contained in the agree¬ 
ment in this case may be a matter fora suit for damages if the same are 
alleged and proved. 

It is not unusual to find a clause in partnership articles to the effect 
that some or all the partners are not to carry on any business other than that 
of the firm while the partnership between them continues.* It is clear from 
what has been stated obove that a partner who carries on any business in 
breach of such an agreement will not however be bound to account to his 
co-partners for the profits so made unless that business is shown to be in 
rivalry with the business of the firm ; though in such a case the other 
partners may be entitled to recover from him damages for breach of the 
covenant.® 


See also notes under section 9 on pages 145 to 150 ante. 

j 17. Sub ject to contract between the partners, 

(a) where a change occurs in the constitution of a firm. 

Rights and duties mutual rights and duties of the partn.ers in 
of partners after a the reconstituted firm remain the sarnie as they 
c ange n s rm. immediately before the change as far as 
may be ; 


(b) where a firm constituted for a- fixed term continues 
After the expiry carry on business after the expiry of that 
of the term of the term, the mutual rights and duties of the part- 

ners remain the same as they were before the 
expiry, so far as they may be consistent with the incidents of 

the partnership-at-will; and 


(c) where a firm constituted to carry out one or more 
Where additional adventurcs or undertakings carries out other 
wrried*ou1* adventures or undertakings, the mutual rights 
* and duties of the partner's in respect of the 
other adventures or undertakings are the same as those in 
respect of the original adventures or undertakings. 


Synopsis 

1. Rights and duties after change or 4. 'Stipulations consistent with the 

w ^er/n. incidents of partnership-ahwill. 

2. Cifluse (fl) -^change in the consti- 5. Stipulations not consistent with 

tution of the firm. the incidents of partnership^ah 

3. Clause {b)^firm continuing bust'- will. 

-ness qfier the expiriy of its term. 6. Clause (c). 

Sub-section (6) contains ihe substance of section 27 of the English 
Act and of repealed section 256 of the Indian Contract Act, )872. Sui^ 

1. Soe notci under section 11 (2) on pages 158, 159 ante. 

2. See Desai. pp. 101,102. 
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sections (a) and (c) are new and are incorporated to remove doubts in 
case of dispute. 


^ ' I. Rights and duties after change or expiry of term. 

This section defines the general rules for the determination of the 
rights and duties of the partners in case of— 

(a) any change occurring in the firm and the business being con¬ 
tinued as before, or 

(b) the expiration of the term for which the partnership was formed, 
and the business being continued as before, or 

(c) the carrying out by the firm of any undertaking or adventure 
other than that for which it was originally formed. 

In all these cases the mutual rights and duties of the partners will 
continue to be the same, provided in cases falling under (a) and (b) above, 
they are consistent with the changed circumstances. The rules, however, 
are subject to any express or implied agreement between the parties. 

Z' 2. Clause (a)—change in the constitution of the firm. 


Clause (a) covers cases where there has been a change in the firm 
by the death of a member or the introduction of a new partner or other- 

as before. It is intended to remove 
doubts in cases similar to /mg v. C/wck.^ In that case, three partners 
A, B and C agreed that if either of them should die, his capital, as 
appearing by the last account, should be paid to his representatives 
by the surviving partners, on whom the trade was then to devolve. 
A died, and this agreement was acted on, and B and C continued 
m pytnership without coming to any fresh agreement. Then B died 
and It was held that B and C had in fact continued in partnership on the 
old terms and that B s executors were therefore to be paid the amount 
appearing to be his capital in the last account come to between him and 
C. It was inferred as a fact from the conduct of the parties that the 
business was continued on the old terms. The present clause makes it 

abundantly clear that in such a case continuance of the business on the 
old terms would be presumed, j 

The burden of proof is on the party who alleges a rhanop in thr» 
rirm to establish it.= In Dawood Sahih v stikh Mohideei^ A and B 
earned on business as partners till the death of A in 1931 when the shares 

6^ annas respectively The ^business 

olaee'anrB Uir'l933 whL'’^h°^" father's 

place, and B till 1933 when the partnership was dissolved. Disputes arose 

between the parties as to their respective shares but there was no sat.^faf 

tory proof of any express agreement on eFther side It w^ conSd b^^ 

fquamSrTtlon^ adjudged on the bal M 

9i annarshfrine ^n ^ f ^ was entitled to 

yt annas sharing m lakrag accounts of thej>artnership business. 

the ussets^Tt'Km^afh^f ‘ B and C, each had share in 

oi tne nrm as half ar-' one-fourth-and one-fourth, respectively. 

I. 17 Beav. 325 ; 97 R.R. 169. 

S; S M “S? ' O. I.. ..C- ,,C. 
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C left partnership with his share and the business was condurtpH . 

any n?w agreement On the death of A. his hefrs brought afor n Hi 

SS^'nS’w IfS? “““ “ 

Where power is given to the majority to expel a partner and a chmop 

oc^sm the firm, it has been held that the majority can exercise the 
poiners of expulsion after the change.* ^ exercise the 

, In Hanumanthappa & Sons v. /. T. Commr.,^ a partnershin firm 
paling in cotton, yarn and cloth consisted of five partners The firm 

tecounfa^uTof" 20 50^'"^ “"‘hat 

fEi? “ 20.598/- was owing to the assessee firm. The firm 

Tlu ifss^ In {he“«ss“ ‘"“ovewble, during the account year ending 
1 W V. m , K ^5 u year 1956-57 the claim to treat 

th^ Income ‘u® ‘=°"'PV'n'>on of the income was negatived by 

off Tn‘^®®®'' Sround that it had been prematurely written 
l5'i«^c*^® assessment year, the claim was not apparently raised 

deb, rlTe®?' “I® 'o set off Ihrbad 

bten wrTuei off nr f fi®®®" 'I?® ground that it had 

^inT 4-11 5*5 W^® “"Sisting Of five partners in the account year 

hid bfen ch^nt a ^ constitution of the firm 

h?iS fit” became one with nine partners. According to 

Mm, the new firrn had not taken over the asset i.e the claim in qucstioli 

a cLracf t i, o^rrT* ‘•’at since a partnership is the crcaiurc of 

dissSv?d on the ^ partners to agree that the firm shall not stand 

S a safeguard Particular contingency which, without 

therefore the® '“w result in the dissolution of the firm. If 

so far as the Incol*^^ the taking of new partners, the firm as an entity, in 

M cLInuina f«, .h.®"'®’^ ‘^“"“tfed, must necessarily be regarded 

as continuing for the purposes of that Act. 

cerned isrights and obligations arc con- 
onlyIn w far aw itl partners themselves apd it is 

sc mcnccs mav concerned that dincicnl con- 

constituted (o^aorr.p'H' ik** entirely for the partners of the firm as rc- 
bc calledllic old obligations of whiU may 

MrtiM arl the interests of third 

guislied but as ° new partnership can be disiin- 

partnership by reason of the 

such purnose it *''fihts and liabilities of the old partnership. For 

only rcconstitutiOn”or partnership that has come into existence but 

my reconstitution of an existing partnership.’* 

j 3. (b)—firm conlinuin business after the expiry of its term. 

The Engfish Act expressly lays down that a continuance of the 

partners or such of them as habitually 
cted therein during the term, without any settlement or 

i ■>" ^«■- «•« >» 

3. AXKe 1963 Mad, 297,300. 
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liquidation of the partnership affair, is presumed to be a continuance of 
the partnciihip.^ The rule though not expressly stated is obviously implied 
by clause {b). Th.e law, however, cannot ascribe to these parties any 
definite intention as regards the duration of that relation and therefore it 
holds tliat the parties must be considered as having agreed to remain 
partners-at-will,' 

Consistent with the incidents of a partnership-at-will other rights 
and duties of the partners in such a firm are to be determined in the 
absence of any fresh agreement, express or implied, by the terms of the 
original partnership.^ Thus where two partners agreed to become partners 
for fourteen years and stipulated that if either died during the said co¬ 
partnership term his assets should be taken by the other at a certain sum, 
and the fourteen years expired and tlie two persons continued in partner¬ 
ship together without coming to any fresh agreement, and then one of 
them died, it was held that the above-mentioned stipulation' was binding 
and that the share of the deceased belonged to the survivor upon payment 
of the sum mentioned.^ 


It is an implied term of such a contract that each partner has the 
right instantly to dissolve the partnership whenever he thinks proper.® 
The right must, of course, be exercised bvnafide and not for the purpose 
of deriving an undue advantage from the state of the firm’s engagements.® 
In the absence, therefore, of any agreement to the contrary or any course 
of dealing varying by implication any term of the original document, all 
its provisions which are not inconsistent with a parrnership-at-will conti¬ 
nue to apply to the partnership thus continued. It is obvious that 
provisions in the original agreement which are not consistent with the 
incidents of a partnership-at-will should not be applicable to such a case.^ 

4. Stipulations consistent with (he incidents of partnership-at-will. 

The following stipulations have been held to be consistent with the 
incidents of parlnership-at-will— 


A provision in the articles of partnership that, on the death of one 
„ . . of the partners before the expiration of the term, the 

pufcbTc'of Tood" S“fvivinpartner sKouirparw-Ttir-e^^ 

will. deceased a particular sum, as the purchase-monev for 

^s inTerest m ..the. gQodwiU,-4S^not inconsistent with 
incidents of a partneTshtp^^-will.® 


An agreement that a partner shall agree to retire from the j)artDer - 

Provision as to busine$^ at_an^ilm g an^ to receive payme nt 

winding up or of his ^are and^intettLs jTm the shape o f a ^um o f^ 
agreement to retire, money to be fixed with~reference to a particular 


1 . 

2 . 




English Partnership Act, 1890, section 27 (6). 

Szciion 1 ante ; Neilson v. Mossend Iron Co., {m6) 11 A.C. 29B, 20S ; Farsons v 
Hayward, 4 Dc O F. and J. 474 ; C/ark v. Leac\ (1863) I Dc G.J. & Sm. 409. 

Kingy. Chuck, (1853) 17 Beav. 325; tVatson v. Haggith, 1928 P.C. 115 :1071.C 
459 P.C. 


E/sex y. Essex,JO ^av. 442 ; Cox v. Willoughby, 13 Ch. D. 863 ; Mcleod v 
Dowling, 43 L.T.R. 655. 

Heihon v. Mossend Iron Co., (1886) 11 A.C. 298. 


Heilson y. Mossciul Iron Co., (1886) 11 A.C. 298 per Lord Watson at p. 309. 

('**0) '3 Ch. D. 863 ; Campbell v. Campbell, (1893) « R. 
137 H.L*; Neilson v. Mossend Iron Co.^ supra^ * 

Cox V, WUhughby, (1880; 13 Ch. D. 863- 
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balance sheet without resort to legal winding up and leave the other 
members to carry on the business IS not inronsistent with the nature of 
a. partnership-at-will. Such an agreement is really a mode of winding 
up which is not less applicable to a contract at will than to a contract 
having a definite term of endurance.^ In Daw v. Herring- Stirling J 
enunciated the following propositions :— ^ 

(1) All the stipulations and conditions of the original contract 
remain in force in so fdr as they are not inconsistent with any implied 
term of the new contract. 

(2) The provisions made by the original contract for the winding 
up of the partnership affairs on the termination of the original partnership 
remain in force, unless the special character of the stipulations is such that 
they cannot reasonably be applied to a contract determinable at will. The 
question in such a case is not merely one of verbal construction of the 
original contract but “whether the provisions as to the consequences of 
the termination of the original partnership are in their essence applicable 
to a partnership-at-will.** 

Provision regarding a dormant partner may be consistent with the 
. incidents of a partnership-at-will. A and B entered 

dormant partnership for seven years. The business was 
partner. carried on in the name of A. B was a steeping partner. 

A continued business after? years on the same premises. 
B was held entitled to share of subsequent profits.^ 

A clause giving a right of pre-emption such as noted in Neilson v. 

Mossend Iron Co.* noted stbove is voi in itself inconsis- 
ritfit^f pre-^p^ partnership-at-v/ill^ ; but it may contain 

tlon. ^ some special provision which-renders such a itipuiatign. 

Inoperative after the expiration of the original tcrm i_f ,g. 
where there is a provision not merely for winding up of the partnership 
by the payment of a sum to a particular partner upon the footing of a 
tojancesheetjjut there is also a stipulation that for the re^t of the 
parcnersnip term an annuity should be paid to him or his representative ; 
it would be impossible to ap ply a stipulation like that to a partnership in 
which there is no fixed term at all.® 

An arbitration clause in the original agreement of partnership 
AriittnHan riBn€» apphcs to the partnership continuing business after 

' the expiry of its term.’ In such a case, it is for the 
arbitrators and not for the court to decide which of the clauses in the 
article applied.^ 

1. Neilson v.Mossend Iron Co., (1886) 11 A.C. 298, at p 309 per Lord Watson. 

2. (1892) 1 Ch. 284. 

3. J*arsoHS v. Hayward, 31 Beav. 199 ; 31 L.J. Ch. 666. 

4. (1886) 11 A.C. 298. 

5. £m«v. £f«x, (1855)20Bcav.442 ; A/’Cojw V. M914) S C. 839; Cox 
V. Willoughby, supra ; Daw v. Marring, supra. 

6 . Tflfeiv. F/iw, (1880) 13Ch. D. 863; Oawv. Herring, supra , Murphy v. Power, 

(1923) 1 LR. 68 . 

7. Qillett V. Thornton, 1875 L.R. 10 to. 599 :44 L.J. Ch. 398 ; Cope v. Cope, (1885) 
52 L.T. 607. 

8. V. (1885) 52 L.T. 607. 
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Power to nofoi- ^ power to nominate a successor is consistent 

natc a successor. with the incidents of a partnership-at^will.^ 

5. Stipulation not consistent with the incidents oi partnership-at-will. 

The following provisions have been held to be not consistent with 
the incidents of partnership-at-wili. 

Provision as to A. provision in the articles that a partner wishing 

notice. to retire shall give notice of his intention a certain time 

beforehand.^ 

Clauses for expulsion c.g., an article providing that either partner 

might, in the event of specified conduct on the part of 
the other, dissolve the partnership by notice, and that 
the latter partner should, in that event, be considered 
as quitting the business for the benefit of the former. 

A clause providing for a particular mode of sale 
of the partnership assets in case of dissolution by etflux 
of time or after notice of dissolution by any of the 
partners.** 


Provision 

expulsion. 


Provision as to 
particular mode 
of sale of partner¬ 
ship assets- 

Alternative rights. 

Where a partnership agreement gives two alternative rights, one 
consistent and the other inconsistent with a partnership-at-will, a partner 
cannot even claim the benefit of the former alternative.® 

{^f Clause (c) 

This clause provides that where a partnership whWh has been 
entered only for a particular undertaking after completion of that under¬ 
taking proceeds to carry out other undertakings but without renewing the 
partnership agreement, the original agreement will govern the relations 
between the partners. This proposition is self-evident. In fact, In the 
absence of any agreement to the contrary, it is only reasonable to infer in 
such a case that the rights and duties of the partners in a new undertaking 
are to be the same as those in the original undertaking. 


1 V. Af«r/flgA. (1881) 7 L.R. Ir, 411 ; Sami Alyanger v. Srimtvasa, (1909) 19 

M.L.J. 77. 

2. Feaiherstonehaugk v. Fenwick^ (1810) 7 Vw. 307. 

3. Clark V. Leach, 137 R.R. 247 : 8 L.T. 49. 

4. Woods V. Lamb, (1866) 35 L.J. Ch. 309. 

5. Murphy v. Power, (1923) 1 Ir. R» 68. 



CHAPTER IV 

RELATIONS OF PARTNERS TO THIRD PARTIES 

Chapter IV deals with the external relations of the working firm 
that is, the rights and obligations of partners as regards third parties’ 
This chapter is mostly taken up with the statement and development of 
the principle that each partner is the agent of the firm.^ Section 18 begins 
with the principle that each partner is an agent of the firm. And section 
19 defines the general extent of a partner’s agency and states that an act 
of a partner which is done to carry on business of the kind carried on by 
the firm and is done in the way usual in such a business binds the firm. This 
authority of a partner to bind the firm is called his “implied authority”. 
Of the last three sections in this Chapter, section 28 deals with the 
doctrine of “holding out” as applied to partners, section 29 deals with 
the position of an assi^ee of a partner’s share in the firm, and section 
30 deals with the position and the rights and liabilites of a minor who has 
been admitted to the benefits of partnership. In arrangement, Chapter 
IV differs widely from the corresponding part of the English Partnership 
Act, 1890. It elaborates some of the provisions of that part and omits 
others, and introduces some new matter. 

18. Subject to the provisions of this Act, a partner is 

Partner to be the agent of the firm for the purpose of the 
■cent.of tbe firm, business of the firm 


Synopsis 


1. A pahner is agent of the firm. 3. 

2. Partner's ri^ht to sue. 



A partner is agent of the firm. 


Authority of partner to submit 
dispute to arbitration. 


This section enunciates the first principle given in section 5 of the 
English Partnership Act—that every partner is an agent of the firm. 
Blit the graeral proposition is restricted by prefacing the words “subject to 
Ibe^ovisions of this Act”, it follows thai prima facie each partner has 
auukprity to do all acts incidental to the proper conduct of the business, 
and that such acts, subject to cert ain qualifications, b ind his partners and 
his firm.* -■ ■■ — 


Partnership has often been stated to be a branch of the 
principal and agent. “The law which regulates the 
UabilUy of partners for the acts of their co-partners is a branch of the 
law of the ^ency; and in the absence of any specific rule upon the 


1 .. 860 the definition of oartiiership in section 4 ante which emphasises this clement of 

■p^cy. 

2 . As to which see tectlOns 19 and 20 poir. 

3. See also Breiut v. fVltllwns, (1849) 4 Ex. 623. 
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subject under the head of partnership we must look to the law of agency 
for the solution of our present question. Each partn er is the agent of 
his co -partners for the purpose of conduc^g debts an d obligations in 
the usual course of partnership business. / And v/hen this agency TTas 
been estabTfshe'dr U docs not cease a^Tfe^rds third persons, until its 
termination has become known to them.v. Bounw,'^ Parke 
B. said : “A partner in an undertaking’is, by virtue of that relation, 
constituted a general agent for his co-partners in all matters relating to 
the partnership ; and has all the authorities necessary for carrvJng on 
the undertaking, and s uch as are usually exercised by the. partnership 
And in 'Bdff^s case^ Lord Justice'^mes said : Ordinary partnerships are 
by the law assumed and presumed to be based on the mutual trust and 
.confi dence of eac h partner in the skjU, knowledge.an4jn_te grity ~^ every 
other partner *Xs Between the partners and the outside world (whatever 
may be their private agreements between themselves), each p artner i s the 
unlimited agent of every other in every matter whi ch is partne rship bu siness 
'or which he represents as partner^ip business, and not being in its nature 
beyond the scope of partnership.” ” The lia bilit y of one par tner f or the 
acts of his.co-partner is i n tru th the liability of a princip al for the acts oT^hiS 
agent.^ Every partner inTrade is, for the ordinary purposes of the TfadeT 
the agent of his co-partner and all are, therefore, liable for the ordinary 
trade contracts of the other.”^v^ 

Story says® : “Having completed our review of the law of agency, 
we are naturally conducted, in the next place to the consideration of the 
law of partnership, for every partner is an agent of the partnership, and 
his rights, powers, duties and obligations are in many r^pects governed 
by the same rules and principles as those of an agent, ^ ^partner. indeed. , 
virtually embraces th e character both of a principal a nd an agent. ^ 
far a-.: he acts for himself and his own interest in the common concerns of 
the partnership, he may properly be deemed a principal, and so far as he 
acts for his partners, he may as properly be deemed an agent. The 
principal distinction between him and a mere agent is that he has a 
community of interest with the other partners in the whole properly and 
business and responsibilities of the partnership, whereas an agent as such 
has no interest in.either.” 

Chief Justice Marshall said in Winsbip v. Bank of United States ^: 
“Partnerships for commercial purposes, for trading with the world, for 
buying and selling from and to a great number of individuals^ arc 
nfxessarily governed by many general principles which are known;.to 
the public, which subserve the purpose of justice and which society is 
concerned in sustaining. One of these is that a partner (certainly the 
acting partner) has the power to transact the whole business of the firm, 

1 . VQtCzn)\C.}. '\r\Chund€echurn\.Edulj<!e I.L.R. 8 Cal. 678 (684). See 

also Ernest v. (1857) 6 H.L.C. 401, 416, 418. Pothier considers partner- 

ship as but a species of agency: Contracius socielaiis,non sevus ac coni>'actu's 
mandate. 

^ (1841) 8 M. & W. 703 : 56 R.R. 853. 

V (1870) L.R. 5 Ch. 725 (733) : 23 L.T. 424. 

Cox V. Hickman, (1806) 8 H.L. Cas. 268, 312 : 9 C.B. (N.S.) 47 

5 . Story on Partnership, Sec. !>. 

6. 5 Pet. (U.S.) 529 : 8 L. ed. 216 ; Rowley;.pp. 238, 239. 
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hiZirrliX atVl 

the well-conducting of business, which t? TmoIieV 

‘raderinrh^;:;"o/rtUu:i„rE 

n^t to consider him as the company whoever may comoose it Thf^ 
^ting papers are identified with the company and have power to conduct 

int^t^ oartnpAV^ fower is conrerred by entering 

into the partnership, and is perhaps never to be found in the articles.” ^ 

position under the American law is thus stated in Corpus Juris 

w^^ne^^ ordinarily acts through one of the in^dividuafs 

co^smg It, and eacn partner acts as agent for the firm and for his co- 

of partnership matters.^ The law of partnership has 

agency, and the latter gene^raliy 

nartnTrc/n ^ pa^r acts for and binds his co¬ 

partners in dealings with third persons, ^^partnership is, in effect a 

^hiirandL’"^^”? ^Sency, each partner acting as a principal in his o’wn 

*{Ip co-partners, although it has been said that 

tJl *Ip theory of partnership.a more accurate conception 

capacity of agent of 
individiwhty of the partners being merged therein. In any 

event the functions, duties, rights and liabilities of the partners in a great 

agents, and the general rules of law 

f?E * }^f. ^PP*y ^orce in determining the rights and 

fL!5 Ik The basis of the liability of the partners is the 

j ®I® P/‘*'®^paIs in any and every transaction, and not that they 
are credited or held out as partners. 

A person who allows another to carry on trade, whether in his 
Natan of afatcj* own Mme or not, to biiy and sell, and to pay over 
M .4 ^^0 profits to him, is undoubtedly the principal, 

!2i.;v® mploycd is the agent, and the principal is liable for the 

course of his emyloyment. So, if two or more 
agi« that should carry ou a trade, and share the piofits of it, each is 

4 * *?• each is an agent of the other, and each is bound by the 

2 S much -»s a single principal 
agent, who was to give ne whole profits to his 
employer. This is the true principle gf partnership liability.' 

...I.. 4 W**® * dormant partner seems to be an exception to the 

mifl^-lk- ® partnership where by the terms of the 

partOCTUip all the capital it supplied by A, and the business is carried on 

7^-k-??-.^names it being a stipulation in the contract that 

*® the buiincis or interfere is its management, that he 

^ bills, no one would say 

^re was any agency of each other for the 

iL dormant partner were known to be a partner . 

a&d toa limitatiOHi of his anthontv ««■« «a* u _ -.^u^ 


1. Vol.a.l.l36i,pp.571,971 

t C»T.flMaMi^(IMg)taUC.2<I.U|ip. )I2. 313. 
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draw bills and give orders which would bind his co-partners, but in the 
ordinary case this would not be so and he would not in the slightest 
degree be in the position of an agent for them.^ 

In Mohammad Abdul Sattar v. State af Andhra Pradesh'^ it was held : 
The law of partnership is but a branch of the law of the agency and S. 18 
of the Act provides that subject to the other provisions of the Act a partner 
is an agent of the firm. But this capacity does not derogate fiom his capa¬ 
city as a partner ; nor by virtue of his management is he divested of his 
capacity as a partner. As a mattei of fact, according to provisions of S. 9, 
all partners are bound to carry on business and so render true accounts 
and full information of all things affecting the firm to any partner. Thus 
the management of the business is the right and duty of every partner. 

In the absence of any agreement to the contra^’, all the partners hold, 
use and have interest in the whole of the partnership property. Hence in 
respect of ordinary partnership, no entrustment of property within the 
meaning of S. 405,1.P.C. is possible. Entrustment ebntempiated by this 
section is of the property which is not his and which he does not hold in 
his right. The entrustment or dominion of the property must be by 
one as against the other. The partnership property cannot therefore 
attraefthe operation of an offence of S. 406, I.P C. The sections relating 
to criminal breach of trust do not admit of an interpretation that there can 
be entrustment of property belonging to one's own self. Of course, 
the case would be different if there be contract as contemplated by S. 15, 
Partnership Act, between the partners that particular property would be the 
separate property of the partner. Therefore, unless there is a special agree¬ 
ment which admits of operation of section 405, I.P.C., a partner cannot be 
prosecy€d for criminal breach of trust in respect of partnership property. 

\An Sadhuram v. State of M PJ oil sold by firm's factory was found to 
be adulterated^ It was held : STT partners are liable to be prosecuted 
even though not present when the sample was collected. In a case where it 
is established that a person is the member of the firm, especially when 
it is a small one. it would be for him to show that he had dissociated 
himself from the day-to-day conduct of business. In a cas^ of a firm with 
two or three partners every partner shall be presumed to be responsible for 
the offences under the Prevention of Food Adulteration Act, 1954. In 
order that section 17 of the said Act should be inapplicable, a partner has 
either to establish that he has dissociated himself from the day-to-day 
business or that under the proviso to S. 17 (1), being interested in business 
and responsible for the Act, he had taken all reasonable precautions 
againsj the commission of the offence and it had been committed without 
his knowledge. The provisions of sub-section (1) of S. 17 and the proviso 
appended thereto arc mutually exclusive. 

^ I While a partner is the agent of the firm, it does not follow that the 
Firm becomes agent of a partner. Thus, though a pay¬ 
er partner. ® partner is in general a good payment to the 

nrm, payment to the firm of a private debt due to one 
partner is not a good payment operating as discharge Unless it is shown 
that the firm had in f^t authority to receive it.^ ( ^ 'v/ 

1. Holme V. Hammond, (1872) L.R. 7. Ex. 218. See also notes on pages 43. 44 ante 

2. (1957) 2 An, W.R. 495. 

1966M.P.L.J. (No^) 156. See Yearly Digest, 1966, colmn. 2238. 

Powell V. Broadhursj, (1901) 2 Ch. 160. 
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Again, the rule that a partner is the agent of the firm for the puroose 
n«u -«* business of the firm, cannot be applied to all 

abfe to fansactiMS and dealing between the partners them- 

actions and de^ipgs Where two of the partners of a firm executed a 

between co-part> promissory note m favour of a third agreeing to pay 
“®rs. him a certain sum of money as being due to him on 

talcing partnership accounts, the remaining partners of 
the firm will not be bound by the promissorv note.^ The principle of 
agency cannot obviously be applicable only to acts done bv partners for 
the purposes of the business of the firm. 

4 

• j- •L'' Abdullah Mir,^ the partnership was between 

individuals. There was a dispute among members of the firm forming two 
parlies. There was service of summons of one party to the other It 
was held that in such a case, the question whether service of summons 
on one member would be deemed to be effected upon him as agent of the 
firm did not arise at all. 


Y 


partners 


A partner who does an act for the firm is an agent of the firm but 

«hip of p_arlner. One partner may be 

ter se. agent of the other in respect to dealings with third 
persons but inter se one partner does rot stand to 
another in the relation of principal^nd agent. The law applicable is 
the law of partnership and not the law of agency.^ 

Every partner of a firm has in law an inherent right to sign on 
Signing of accounts. Stated and must, therefore, be presumed to act 

such. Where it is found that the account stated is 
^gned by a managing pinner, who had actual power to act and sign on 
behalf of the firm the firm is liable on il.‘ ^ 

Every partner is. in contemplation of law, the general accredited 

Money borrowed of the partnership, or, as ii is sometimes expressed, 

by partner for biisi* Partner is pr^7e/7o.fi/M5 negoliis societotis, and may 
n»*. ->i^sequcntly, bind all the other pariners by his acts, in 

Th..» fi ^ "'alters within the scope and objects of the partner- 

firm if its business consists in buy- 
ing and selling and in such a firm any partner would have an implied 

authority to borrow money for the purpose of the businesrorthre^edU 

kf partners also would be liable for the amount so 

5jc7°anfi,'’lerrecog!;^^^ 'he Comract 

Every an agent of the firm and his other partners for the 

Pronofe execoted of business of the partnership ; and (he acts 

by one partner. r^ the firm and his partners, unless 

,. lact had no authority to act for the firm ami ihi» 

.7a instrumeris'd aw^^ 

by a partner in a trading firm, the other partner is not any the less liable. 


1. 

2 . 

3. 

4. 

5. 


Singh v. Vda! Ram, 1929 All 542 • 117 r r loa 
Raja Ram, 10 I.C. 250: 163 P.L R 1911 ' ' ^ 

A.I.R. 1967 J. «tK. 120. 

“jriVi Kam v. Ra„^ ,0 ,.c. 250 : 163 P.L.R. 1911 
CJanMaran ». Sri RcAa Khhan. A I R. 1938 All. 313. 
V. Ftridmal v. A. MuRammaJ. A.I.R, 195, 257. 


Sec also Dcrogi P.cmi v 
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because his name does not appear on the face of the instrument. To sucTi 
a reiationship the maxim i^ui facit per ulium facit per se^ applies and a 
person who does an act through another is deemed to do it himself. 


In J. P. Sharma v. Rikhab Das Jain^> it was held ; Having 

regard to the provisions contained in sections 18 and 
Notice to mauag. 24 of the Parlnership Act, a notice addressed to a 

Zffon rf” nl' managing partner of a tenaiit firm and treated by the 
ncy. latter as a not«ce to quit and acKowIedged will be valid 

under S. 106 of the Transfer of Property Act so as 
to determine the tenancy. 


^j/Partner’s right to sue. 

A partner may sue in his own name without impleading as plaintiffs 
his other partners where the contract, the basis of the suit, was made 
personally by him, although the benefit of the contract goes to the partner¬ 
ship.® Thus where one of the two partners enters into a contract 
personally, for the hire of a motor lorry belonging to the partnership, he 
is entitled to sue, in his personal name without joining his co-partner as a 
co-plaintiff.^ 


3. Authority of partner to submit dispute to arbitration. 

Provisions of S. 18 are subject to the provisions of S. 19 and other 
provisions of the Act and the authority,of partner to bind the firm con¬ 
ferred by S. 19 (1) of the Act is controlled by the limitation specified 
in S. 19(2) and, in the absence of usage or custom of trade to the 
contrary, a partner has no authority to submit a dispute relating to 
business of the firm to arbitration.® 


19. Subject to the provisions of section 22, the act of a 

Implied auihoUfly partncr which is done to car]^j)n, in thejuaual 
of partner as agent way, business of the kind carried on by th^ 

of the firm. 

The authority of a partner to bind the firm conferred by 
this section is called his ‘'implied authority*'. 

(2) In the absence of any usage .or custom .of trade to 
the contrary, the implied authority of a partner does not 
empower him to— 

(a) submit a dispute relating to the business of the firm 
to arbitration, 

1. ChofidanLalJourav. Amin ChandMohan Lai, A.l.K, I960 Punj. 500 : 62 P.L.R. 
624. 

2. 1961 R^. L.W. 616. 

3. Agach V. Forbes, (1861) 14 Mcore C.P. 160. 

4. Agacio V. Forbes. (1861) 14 Moore P.C. 160 : Rajindra Singh v. Ibrahim, 1933 
Nag. 22! (2) ; Kapurji v. PanA/i, 1929 Bom. 117:1.L.R. 53 Bom. 110 :113 I.C.341. 

5. * -Sohanlal v. Firm Madhoohl Banwarl laf, 53 P.L.R. 28. 
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(b) open a banking account on behalf of the firm in his 
own name. 

(c) compromise or relinquish any claim or portion of a 
claim by the firm, 

(d) withdraw a suit or proceedings filed on behalf of the 
firm, 

(e) admit any liability in a suit or proceedings against 
the firm, 

(f) acquire immovable property on behalf of the firm, 

(g) transfer immovable property belonging to the firm, 
or 

(h) enter into partnership on behalf of the firm. 


Synopsis 


1. Autkovity of a partmr. 7. 

2. Acts ordinarily within the 

implied authority of a partner. 8. 

3. Sub’Section (2 )—limitation of 
implied authority ^acts ordinari¬ 
ly outside the implied authority 9. 
of a partner. 

4. Clause {a)submission of dispute 10. 

relating to the business of the 
firm to arbitration. 11. 

5. Clause (b)'^opening bank ac¬ 
count. 

6. Clause (c )—compromise or relin- 12. 
quishment of claim. 


Clause (d)—cannot withdraw suit 
or proceedings. 

Clause {e)—cannot admit liabi¬ 
lity in suits or other proceedings 
against the firm. 

Clause (/)—acquisition of im¬ 
movable property. 

Clause (g )—transfer of immov¬ 
able property. 

Clause {It}—authority to enter 
into partnership on behalf oj the 
firm. 

Miscellaneous. 


This section and the next section must be read together. These two 
sections contain the important principle in section 5 of the English 
Partnership Act, which defines the general extent of a partner’s agency, 
namely, that an act of a partner will bind the firm, if done— 

(1) as a partner ; 

(2) in the usual business of the partnership ; and 

(3) in the usual way of their business ; 
unless two conditions co-exist, namely, 

(1) the partner has in fact no authority to act for the firm in the 
particular matter; and 

(2) the person wiitj whom he is dealing cither (a) knows that the 
partner has no authority in the matter, or (6) does not know or 
believe him to be a partner. (Cf. section 20, post). 

Section 251 of the repealed chapter of the Indian Contract Act, 
1872, contained the rule as to the scope of a partner’s imolied authority 
to bind his co-parinen. 
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1. Authority of a partoer. 

Every partner is, in contemplation of law, the general and accredited 
agent of the partnership, or as it is sometimes expressed, each partner is 
praepositus negotiis societatiSy and may, consequently, hind all thft 
by^his acts in all mattfir.sjvhi ch are within the scope and object of the 
gart ngrship. HeiLc_e, if the partnership be. of a general comme rcial natnfeT 

' proper ty ; Ee^niLy-Juiy—goods^jpn 

accD unr-oTT ne^pa rtnersnip ; he may d?^'mak e, sig n, endorse, accep t, 
tij ^fer, negotiate, and get discour ired, pr omissory notes, bills of 
^j^n ange, ch eques a nd ot^ ' licgotlable papers in the name and oh 
account-or~lhe partnership. ^ He can bind the firm by all acts done by 
nimln all mauers connected with the partnership business and which are 
not in their nature beyond the scope of the partnership. 


The general authority of a partner as agent of the firm has been 
variously designated as ‘1mplied’^ ‘‘ordinary”, “apparent”, and “ostensi¬ 
ble”, The word “implied” is favoured by Lindley and seems to Se^Th^ 
most suitable, as the kind of agency contemplated is one which flows 
from, or is implied by, the rehtionshin of a partner.* Section 19 is confined 
solely to the consideration of the implied authority of a partner. 


“As a general rule, particularly under statutes so providing in every 
ordinary partnenhip, each partner, while acting within the scope of the 
partnership business, is, by virtue of the partnership lelation, authorised 
to act as the general agent for and bind the firm and his co-partners as to 
^ijnat^rs coining within t he scope oT Tue business oTTne hrm m same 
maPcer^rTd ~nr?he s ^e extent as though ne IieldTuiTpower of attorneV 
from aiTtiie partners... Whatever one partner does in the course and scope 
onnrpartiiership business is the act of the firm and of all the oartners 
and is binding on them, notwithstanding it is done without the knowledge 
or consent of the other partners. This rule of agenc^, however applies 
only between (he members and the firm ; one partner is not the 4eiit of 
another partner individually, and cannot bind members of the firm 
severally, or any number of them less than the whole as a firm-^^^ 


4 




Express su*ho- ‘0:^^fli:ELJd>aLevexj3Wirs: they like on" 
rity. oQheg i^ by agreement among themselves. Such an 

autbonty^ven to a partner byTn agreement of all the 
partners is generally referred to as the ‘express authority’ of a partner All 

acts of a partner, as such, in pursuance of and within the scope of his 
express authority, will bind the firm, it being immaterial in such a case 
whether the acts arc within the scope of the partnership business or not * 
It IS likewise open to partners to restrict the ordinary authority of a 

partner to narrower limits. In such a case, a person having notice of the 

restriction wnnot hold liie firm liable for any act of that partner in excess 
of his authority. Moreover, a partner being an agent of the firm for the 
purposes of ihe business of the firm it is open to the paitners to ratify any 

\ 

1. Bark of Australasia Breillat. (184T; 6 Moo. P.C. 152,193, citing from Story on 

Partnership; Saremal v. Punam ChanJ, 1924 Bom. 260*1 LR 48 Rnm 17 K. 
77I.C. 548 : 25 Bom. L.R. !093. .tw . i,Lr.K. 48 Bom. 176: 






2. Report of the Special Committee, Gazette of Indian (1931) Pi. V. p. 41 

3. Corpus Juris Secundum, Vol. 68, S 137, p. 572. 

4 . See section 20 post. 
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act of a parficr done on behalf of the firm even thougn it was not within 
the scope ot his authority. A partner has also authority to do necessary 

the firm in an emergency.A .Such cases 

provided for in the next two sections.* 

Act to bind the tirm must be done as a partner. 

An act to bind the firm must be done by the-partner in his capacity 
as partner. Otherwise, it will not be binding on the firm even though in 
point of^facl the firm is benefited by the act. Th e fir m cannot be made 
responsible for the act of a partne r which is both a ciuillv and apparentiv 
done by him not -mi behalf of the firnTbut solely for his own purposes 
and in his individual capacity.^ -That is why section 19. sub-section (1) is 
prefaced by the words “subjeit to the provisions of section 22” wiiich 
requires that in order to binoa firm an act or instrument done or executed 

by a partner or other person oif behalf of a firm should be in the firm 

name, or in any other manner expressing or implying an intention to bind 

the firm.® As in any other case of agency, if the agent acts and is treated 

^as a principal and there is no undisclosed principal, the person who acts 
will alone be liable."* 


^Ixct must be done in the usual business of the partnership. 

It is essential that such business must be of the kind carried on by 

t Wlierc a person deal ing with a partner in a matter which falls 

scope of th eWdinar}’ tnusiness o r the_p^h^i^}^-u,;sh^c [q 

hoMthfi, firm liable, he is under a^Utj[tojnquire tharae partner has 
express authority to bi nd the firm m the particular tr ansaction. But even 
II mere was at the time n^xpress aurSority, the tirnTmay subsequently 
ratify an act done on the,r behatp and so make themselves liable./^ 

^ / Act must be done in the usual way of the business. 

The act be one for carrying on the partnership business in the 

usual way. question whether a given act can or cannot be said to 

be done in on a business in the way in which it is usually carried 

on must evidently be determined by the nature of the business and by I he 
practice of persons engaged m it./ Evidence on both of these points is 
therefore necessarri y admissible, and as may readily be conceived an ac! 
which IS common m the prosecution of one kind of buLcL in the 

a 7 J cuLct on aScr biLess 

ol a dincrcnt character. Consequently, no answer of any value can be 

• L ^ 1 I ^^an one partner bind his firm by^uch 

and such act. unless, Iiaving regard to what is usual in business it can 

any —ry for 


1 . 

2 . 

2 . 

4. 

5. 

6 . 


See Desat, p. 108. 

See C/«fAer V. TH'/jrfen, (1885) 29 Ch. D. 340. 

See section 22 

Cf. section 7 of the Eaglish Partnership Act, 1890. 

Keighley, Maxsted A Co. v. Durant, (1901) A.C, 240 
Uodley, p. 168. 
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“There arc obviously very few acts of which any such assertions 
can be truly made. The great majority of acts and practically all 
which give rise to doubt are those which are usual in one business 
and not in another. Take, for example, negotiable instruments : it is usual 
for one member of a firm of bankers to draw, accept, or indorse a bill of 
exchange on behalf of the firm, and to require that each member should 
put his name to it would be ridiculous. But, it by no means follows, nor 
is it in fact true, that it is usual for one of several solicitors to possess a 
similar power, for it is no part of the ordinary business of a solicitor to djaw, 
accept or indorse bills of exchange. The question, therefore, can one part¬ 
ner bind the firm by accepting bills in its name, admits of no general 
answer; the nature of the business and the practice of those who carry it 
on usage or (usage or custom of the trade) must be taken before any 
answer can be given.*’^ 

Section 5 of the (English) Partnership Act, 1890, reads : “Every 
partner is an agent of the firm and his other partners for the purpose of 
the business of the partnership ; and the acts of every partner who does 
any act of carrying on in the usual way business of the kind carried on by 
the firm of which he is a member bind the firm and his partners, unless the 
partner so acting has in fact no authority to act for the firm in the parti¬ 
cular matter, and the person with whom he is dealing either knows that he 
has no authority, or does not know or believe him to be a nartner.” In 
Abiiul Rahman v. Afzai Hussain- it was held : Under S. 251, Contract Act 
(since repealed), each partner who does any act necessary for or usually 
done in carrying on the business of such partnership of which ‘he is a 
member, binds his co-partners to the same extent as if he were their agent 
duly appointed for that purpose. In order to consider what is the usual 
practice it is necessary to notice that the words used in S. 251 are not 
“such partnership’ but “such a partnership”. It is not therefore necessary 
to consider what v/as the usual practice in tlie particular partnership in 
question. The real question is, what is the usual practice in all partner¬ 
ships in India such as the one in question ^ All the partners are d'»emed 
to have such knowledge and notice of the acts of any of their partners 
relative to their business, as in discharge of their plain duty they micht 
or ought to have obtained.^ 

however, a mistake to suppose that because a firm obtains the 
benefits of a contract made with one of its partners, it must need be bound 
by that cpntract.^ 

liot.casy to draw any well-defined line between what is and 
what IS not usual in carrying on a business. Certain broad propositions 
may. however, he connected from decided cases. Sub-section (2) enumc- 
rates which do not ordinarily fall within the implied authority of a^artner 
There are certain generil rules which may be said to haCe been welN 
established and which recognize the implied authority of a partner to do 

certamacts. It proposed to deal here with such rules. 

1. Lindley, p. J68. 

lih^385.^^ Chulam Mohammed v Sohna Mai, A.l.R. 1927 

3. Chartered Baiiic. of Imlia v. Verrappa, L.B.R. (1872-1882) 519 521 

4. Moruinal v. Gavindram, A.l.R. 1933 Sind J76. ’ 

5. Seth Raw Lai v. Sclh Harsingh Das, 14 C.P L.R, 22 
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. appointment of a general attorney for prosecuting and defend 

mg suits IS an act necessary for the conduct of the business If the W 


T* fn Meenakshi Achj y . F . S . M tS ubramarjiam Chcttia r^ it was held 

acknowledgment by one partner iriood a^gainst the otheTpariners 
and saves limitation against all. The fact that the acknowledgmerns were 

made when no active money-lending was carried on would not make anv 

ev«n if no fresh business is done, unless the premises of 
the shop are surrendered to the landlord and no business is actually errried 

dUsolved'***'” partnership, the partnership would not stand 

Xn Smderdas Sobhraj v. Liberty Pictures^ it was held ■ A nartner win, 

this* consent 9 ^ his other partners cannot, on behalf of 

the firm, entepnto a contract with himself. The implied authnritv "r l 
partner to bind a firm is restricted ta^cts usuallT-S-jn the business of 
the kind carried on by the firm. But if all that cST^said of an act "s thaf 
It was convenient or that it tacilitated the transaction of the busfn^s of 

'* was in the interest of the firm to 
contract with an individual partner, that is not sufiicient to bind the firm 

in the absence of evidence of sanction by the other partners/ The same 
h”? fr Certainty where a partn^f purpor?h!g 

behalf of the film draws a cheque in his own favour and then 
endorses It in favour of a third party to secure payment of his own 
separate debt. In any such case if the third party is aware of the fact that 
the negotiable instrument v.as made or endorsed by a partner in hfs own 
favour and then negotiated with the third party that wLid be a cirLms 
tance and a reasonable stand which should put the third party upon further 
inquiry. It would be on the third party in such case to sho7inhere 
were cycumstances attending the transaction which afforded him reasonable 
ground for belief that the transaction was sanctioned by the other partners 
or to show by fair implication that the other partners had in fact^autho! 

ihP results Must indeed flow from 

the known limitations of the law of agency and the law r»f narfnnpci.’ 

a branch of the law of agency. A holder for , he v^atae w ^^om 

not^e would, of course, be in a different position. 

Harhakas* it was held ■ wher* a 

partner enters into a transaction of purchase of goods in hi<i own 
and not professing .0 act for and o^n behaff of ?he 

n^not ne^^rily deemed to be that of the. partnership b“ ausn 

wa«*f a kind which the partnership used to enter into. * 

'■' It is thing to say that an unauthorised act <^ an aaent bind, th. 


1 . 

2 . 

3 . 

4 . 


^^•I**^* 1937 Mido, 3* 

A.I.R. 1956 Bom. 618. 

A.I.R. 19J8 Bpm. 445 j 54 C.W.N. 167 crilicis«l mi totinguisbed. 
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the usual or apparent authority of the other. In such a cast, there is no 
meeting of two minds, of the principal through an agent and that of the 
third party, which is one of the essence in every consensual contract, nor 
is there a subsequent adoption of the contract by the principal. 

Transferee of a share of partner—Rights cf—Transferee paying 
partnership debt without consent of partners—No rights to claim contribu¬ 
tion from partners. 

When one of the partners of a firm transfers his share in the firm 
without the consent of the other partners, the transferee does not get the 
status of a partner in view of S. 31 of the Act. He has only limited rights 
and can claim only a share of the profits to which the transferor 
partner was entitled. Where the transferee pays off a partnership debt 
without the consent of the partners, he has no right to claim contribution 
from the partners in proportion to their shares. Since there was no liability 
on the transferee to pay the debts of the firm, he cannot be said to be 
interested in the payment of the amount and the payment cannot but ^ 
regarded as gratuitous. Hence, he cannot claim contribution under S. 69 
of the Contract Act, 1872. [Ram Prasad Singh v. Skivnandan Misra, 
A.I.R. 1963 Pat. 149.] 

Ky 2. Acts ordinarily within the implied authority of a partner. 

Subject to the limitations explained above, every partner in a firm 
may be said to have implied authority to do the following acts on behalf 
of the firm : 


One of the most important of the implied powers of a partner is that 
1 A * 1 . borrowing money on the credit of the firm. The 

borrow money exigencies of commerce render it absolutely 

necessary that such power should exist in the members 
of trading partnership./The implied power of borrowing money, like 
other implied power of a partner, however, only exists where the business is 
of such a kind that it cannot be carried on in the usual way without such 
a power.W 


'^irms for this purpose have been classed under two heads : (1) 
Trading or Commercial firms and (2) Non-trading or Non-commercial 
firms. A trading or a commercial firm is not defined by any Statute in 
England or in India. Judicially a firm has been defined to be trading firm 
if its business consists in buying and selling goods.^ A firm is not a trading 
firm when its business is not of a commercial natifrc, e.g., that of mining,^ 
solicitors,^ farmers,® auctioneers,® quarry workers,’ carriers,® or cincmato- 


1. See Lindley, p. 177. 

2. Higginsv. Beauchamp, Ill L.T. 1103 ; Wheatley v. Sm'tthers, (1905) 2 KB 321 • 

Saremalw. Punam Chand, 1924 Bom. 260 :1.L.R. 48 Bom. 176 : Maung Pe fhatmi 
V. Toungoo Timber Co., (1932) 10 Rang. 204 (trading in timbeO. ^ 

3. Thieknejse v. Bromihw (1832) 2 Cr. & J. 425 ; Dickinson v. Valpy, (1829) 10 B. & 
C. 128. 

4. Plumerv, Gregory, Eq. 621. 624{ Hadley v. Bainbridge, (1842) 3 O B 316- 

Forster v. Mackreth, (1887) L.R. 2Ex. 163. ^ ^ ^ ' 

5. Creenslade v. Dower, (1828) 7 B. & C. 635. 

6. Wheatley v. Smithers, (1906) 2 K.B. 321 (Revered in appeal but on olhei 
ground)* 

7. Dickinson v. Valpy, (1829) 10 B. & C. 128 ; Thicknesse y. Bromlhw supra. 

8. Pre/WfliAfli V, Brown, 10 B.H.C.Rl 319 A.C. 
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implied authorjty^an be trrow money^)r ple^ e in exercise of his 

to bind the firm. A business of cor^Jsiion^oi'n^^^ 
partners in such a manner that thev mnu k,. carried on by 

But where the business consists me^relv of as a trading firm.^ 

Sion and dividing the expenses it would be non-tSg partJership.'"'”“'''‘ 

borrowing money^foMheVu^rposwTf^^^^ firm^and^h^rh^n'^^ 

SHslSi=Si= 

amoun? boJrewed"'’'Whe?e‘Vh‘'' "’i^^PP^opriates the 

fi™’ professing to act on 
ts hable to pay the loan. The pertinent question h whet£e?t'he partae" 


1 . 

2 . 

3. 

4. 


5. 


6 . 

7. 

8 . 


Hlgginr^. Bjumchamp, (1914; 3 K.B. 1192 : HI L.T 1103 
Dhanbai v. Daibai, 1926 Sind 291 : 961.C. 927. 

Yates V. Dalton, (1858) 28 L.J. Ex. 69 

Munaj. in 

Batkrishfii 33 P L n dii • KAnt' j ’^ Bom. l()2\Chhotu Bhagatv. 

DewanCha^Voin^^ V^r. ■ « t' R R 3^6 

firm, a paruier has authorlfv o borrow ^ 12—In a trading 

execution of bills or promissory notes *1*® 

1872. has no appIicat^nTo Ke^f a partner ^'=*’ 

^Gordha^M \!^^ihuvhaasr ^1932*^Bom (Cotton-pressing business), 

ted bv partner in a rnnf^rfacto^ w f ^ \ ^ L^' 

Smifhers, (1906) 2 K.B. 321 ; (Iw7)Tk.B^ 684^ v- 

See Desai, pp. 113,114,115. 

IZ^Po mT. “d “Ilin* copper and bra„ uiensnaO 
which only iSui work onri.in','Sr%Jp‘ie-/p*a"dW'and c'K.Vd'n.^iSiSl; 
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borrowing the money had the authority and acted within the scope of his 
a.ithority. If he has done so, the 6rm is liable irrespective of the state of 
the mind of either the partner or the lender.' 

^ y^Where debts are contracted by managing partner for business of firm 
aU partners are bound by the debt.^^ ^ 

In Montaiguac v. Shitta^ it was decided that if the general agent of 
a firm has an implied power to borrow money for the purposes ot the 
firm he has power to borrow on unusual ’ terms, if money is necessary 
and he cannot borrow it otherwise. In such a case the lender ot the 
money is not bound to inquire whether it.bas become necessary to borrow 
on such terms. It is conceived that the same rule is applicable to a partner 
under similar circumstances.^ 

In Luiifulla Salteb v. Gauhati Bank Ltd.,^ there was a 6rm of Govern¬ 
ment contractors, business of partnership being to work for Public Works 
Department and Forest Department. It was held: The tirin was not a trading 
firm. Managing partner had no implied authority to borrow. He cou.d, 
however, bind the firm if he had actual authority to borrow. Extent of 
authority tc borrow depsndcd on needs ol business and loan application 
to bank had no bearing on limit of authority to borrow. 

In Cftandrablwii v. Firm Mojirani Mararilal,^ plaintiff’s suit was 
against the defendant firm carrying on grain business as also againsi Us 
partners for recovery of Rs. 26,287-8-0 on the allegation that on 12th 
February, 1954. the defendant firm had through one of the, partners of the 
firm borrowed a loan of Rs. 25,000 carrying interest at 12 annas per cent 
per month. Only one of the partners appellant denied the claim. His 
defence inier alia was that the amount was not, borrov/ed for or by the 
firm and the receipt dated 12th February, 1954 by a partner for and oil 
behalf of the firm was a collusive document. It was held : The decree 
against all the defendants could be justified only if the borrowing partner 
had implied authority as it was nobody’s case that he iiad any express 
authority. In ordinary case of commercial partnership there is no need 
of express authority, the law implying an authority from the fact that the 
drawing and accepting of the bills is part of ordinary course of such a 
partnership. If it is obvious from the nature of the partnership or its 
particular purpose to which the bill is incidental, there again by operation 
of law, an implied authority to one partner to bind the other will arise, 
yjpfie defendant firm was of a commercial nature where borrowing is usual 
tor purpose of carrying on the business of a trading partnership. Circum¬ 
stantial evidence also in the case satisfactorily established that the 
partner had implied authority to borrow the loan for and on behalf of the 
firm and consequently all the defendants were liable for it 


1. Lot Cliand v. Gopi Ctiand^ 54 C.W.N. 167. 

2. Kaka Ram Sohan Lai and others V. Firm Thakar Das Maihra Das, A.I.R. 1962 
Punj. 2/. 

3. IS App. Cfls. 357. 

4. See Lindlcy, p. 177. 

5. A-T R. 1953 Assam 217. 

6. 1960 M.P.L.J. fNoies) 229. 
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Ma sole trader who borrows money for the purpose of his trade 

Increasing capital. propriety be said to increase his capital; 

or more persons are in partnership, and 
Mch borrows money oji his own separate credit, and the ironey is then 
thrown into the common stock, the capital of the firm, as distinguished 
from the separate capitals of the persons composing it, may with oronriety 
Jjfi—^14- to incrcftsfidt *** case, the firm is not the borrower 

nor IS It debtor to the lender for the money borrowed. If a firm borrows 

money so as to be itself liable for it to the lender, the capital of the firm 

is no more increased than is the capital of an ordinary individual increased 
by his getting into debt. When, therefore, it is said that one partner has 
no im_p liejL power to borrow on th e credit of the firm fo r pnrp^ -Tr 
inc reasing its capital, what is rn^nt is that one partner,^s such,' has no ‘ 
power to borrow, on the credil^l himself ana co-partners, mnnev. which 
each was to obtain on ms individual credit, and then bring into the 
common stock. Unless the expression means this, it means nothing.*!/v' 

Where one of the partners of a trading partnership has borrowed 
money and that money has been utilised for the joint benefit of himself 
and the other partner, the creditor cannot have any right to recover tlie 
amount from the latter partner or his estate if there is no evidence that 
such partner before his death assumed any liability for such loan. After 
the death of such partner, the partnership is dissolved and his estate 
cannot be made liable for the loan contracted after his death by the 
executor of his estate. The executor is personally liable for such estate.^ 

Even in case of a business which is not of a commercial or trading 
nature, the fact that the money borrowed by a partner has been applied 
for the purpose of the business is sufficient to make the other partners 
liable.® One of several partners who had, under arrangement wiih the 
other partners, the sole management of the partnership business has the 
power to pledge partnership assets as incidental to the power of 
borrowing.^ 


The rights of the lender against the firm in respect of the money lent 
to a partner who has unrestricted implied authority to borrow and pro¬ 
fesses to borrow on behalf of the firm, is not affected by the subsequent 
application of the money by the partner for his own purposes.* 


There is a practical difference between borrowing money and pro- 

Dlfferenc* Credit. The difference 

borrowing and ob- *^o***'Sts in this, that he who possesses power to borrow 
taJniiig goods, etc., credit of another, has a much more extensive 

on credit. and therefore more easily abused, trust reposed in 

blm than one who is empowered only to pledge the 






See Lindicy.p. 178 citing 7 B.&C. 635 fraising the whole 

or part of capital agreed to be subscribed in order to start the firm) ; Fhher v. 
Toy (Off 2 Hat^ 218 (inonof borrowed by one pArtner for the declared purpose of 
wer^ng toe partnership capital) ; Bryon v. Metropolitan Saloon Omnjbus Co., 


Hameed Rowfher v. Aiyappa Mudaliar, ISMO Rang. 60 : 187 I.C 100. 

Reversion Fund and Insurance Co. Lid.^ v. Maison Co. Lid., (1913) 1 K.B. 364 • 

^ Wo//Rom, 6 Bom. L R. 1106 ; Cordhandas v. Raghuvirdosji, 

1932 Bom. 539 :34 Bom. L.R. 1237. 


Asan Kant v. Semasundram, I.L.R. 31 Mad. 
Bom. 539. 

Lalchatfdy. Ooplehand, 54 C,W.U. 167. 


206 ; Gordhandas v. Raghuvirdasji, 1932 
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credit of another for value received, when the pledge is given. A power, 
therefore, to incur debt, which is necessarily incidental to almost 
every partnership, by no means involves a power to borrow money. 

K^The implied authority of a partner who has power to borrow, to 

pledge the personal property of the firm for money 
2. Pledge. borrowed, is well established.- The pledge is binding 

even though the money raised by it is applied by the partner to his own 
private ends.^/^/A partner who holds certain shares as trustee for the firm 
cannot create a valid charge upon them in respect of his private debt, m 
favour of a lender who knows that they belong to the firm.^ But he can 
creste a charge on property of the firni for his own debt in favour of the 
lender provided he has power to borrow money and the lender has no 
notice that the property belongs to the firm.^ A bona fide creditor is 
entitled to assume that the iransiction is for partnership purposes and 
authorised, unless he has notice of suspicious circumstances which ought 
io put him on enquiry.® The implied power to pledge extends to pledges 
for antecedent debts.’ 

The right of a partner to pledge goods or any other assets belonging 
to the firm after dissolution and during the winding up of the business of 
the firm is referred to in section 47. A partner cannot in the exercise of 
his implied authority mortgage any immovable property belonging to the 

firm.® 

Every member of an ordinary trading partnership has implied power 

to bind the firm by drawing, accepting or endorsing 
3. Bills of cx- bills of exchange, or by making and endorsing promis- 
Pro- purpose of the firm in 

missory . ordinary course of business,® but not otherwise.fk^In 

Bunarsee Dass v. Gliolam Hussain.^' the Judicial Committee of the Privy 
Council observed : “Everyone of ihe partners in a mercantile firm of 
ordinary trading partnership is liable upon the bill drawn by a partner in 
the recognized trading name of the firm, for a transaction incidental to the 
business of the firm, although his name does not appear upon the lace of 


1. See Lindlcy, p. 178. 

7 Lindlcv D. 186 : Reid v. Hollinshead, (1825) 4 B. & C. 867 ; Re Bourne. (1906) 2 
Ch 427 ; Bulchart v. Dresser, (11^53) 4 Dc O.M. & G. 542 ; Jaffer Ali v. Standard 
Bank, 1928 P C. 135 : 107 I.C. 453 ; Asan Koni v. Somasnndram, supra. 

3, Ex~p. Bonbonus, 8 Ves. 540, 

4 . Wilkinson v. Eykyn, (1866) 14 W.R. 470. 

5 Tapper v. Hayihurne, (1815) GowN.P, 155n; Raba v. Ryland (1819) GowN.P. 132. 

6 Okell V. Ealon, (1874) 31 L. 7. 330 ; Lloyd v. Freshfieid, 2C. & P. 325 ; Reidw. 

(1825) 7 Dow. & Ry 444 K B, ; 28R.R. 488 ; Halsbury, I.aws of 

England, 3rd Edn., Vol. 28, p. 507. 

7. Re Patent File Co., 6 Ch. 83 ; Re Clough, 31 Cl.. D. 324. 

8 See notes on pages 265, 266, 267 and 275, 276, 277 infra. 

9 Re Riches, 4 Dc G.J. & S. 581 ; Pinckney v. Hall, 1 Salk. 126 ; Dickinson v. Valpy, 
10 B. & C. 128 ; of Australasia v. Brc»7/a/, (1847) 6 Moo. P.C. at p. 193 ; 
Saremal v. Piinaoi Chand, 1924 Bom. 260 ; Smith v. Bailey, 11 Mod. 401 ; Stephens 
V Reywids, 5 H. and N. 513 ; V. KfcNeale (1824) 4 Dow. & Ry. 7 K.B.; 
Motilal V. Unnao Commercial Bank, 1930 P C. 23R : 26 tC. 428 P.C. 

10. Simpson's claim, re Cunningham Co. Ltd., %Ch D. 532 : 58 L.T. 16. 

\\, (1870) 13 Moo. EA. 358. 
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the instrument and although he be a sleeping and secret partner Tn 
such a the fact that a parUcuJar bill was drawn or accepted In frauS 

cot affect the rights of a holder “b 

proceed against all the partners.^ ^ 

The same rule applies to making and endorsing of proinissorv notes 

*hjs purpose brokers and commission agents are not 
traders, nor are cinematographic theatre owners ■* 

One partner has no implied authority to accept bills in blank nor to 

fn hianV otherwise than jointly with himself. A bill accepted 

m blank by one partner in the name of the firm is not binding on it exSnt 

holder for value without notice of the way fn 
which the bill was accepted.® ^ 

When it is said that in ordinary trading partnerships every partner 
has implied power to borrow money to draw and accept bills and^ make 
and endorse promissory notes, it does not follow that the power is only 
confined to such partnerships. Even in case of a partnership no^ 
smetfer trading or commercial, if it appears from the nature of ?h^e 

f lie Lillis are to be 

applied, that the drawing of the bills is essential, a partner will be deemed 
to have an implied authority to draw them.® 

A joint and several promissory note assigned by one partner for 

th^^ind severally,' but it does bind 

them and him jointly,® and himself separately.® But where two of the 

partners of a firm execute a promissory note in favour of a third agreeing 
to pay him a certain sum of money as being due to him on taking partner¬ 
ship accounts, the remaining partners of the firm will be bound by the 
promissory note.*® ^ 

In consequence of the doctrine that e\«ry member of an ordinary 

Powers of attorney inX.™ authority to draw, accept, and 

to draw bills etc. endorse bills m its name, if a member at such a part- 

nership goes abroad and gives his co-partner a power 
of attorney to manage his affairs, and draw, accept, or endorse bills in his 

attorney in putting his principaKs name 
to non-partnership bills only ; his authority to put the partnership name to 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10. 


Wiseman v. Easton, (1863) 8 L.T. 637. 

“3!* I'lilSarm V rann,oo TMer 

Yates V. Dalton, (1858) 28 L.J. Ex. 69. 

Higgins V. Beauchamp, (1914) 3 K.B. 1192. 

^‘'yo-niai.. Pop.,hi (mi) 
£.^” 3 ^'*^’ Roghwtirdasn, I?32 Bom. 539 : (1932) 34 Bon;. 

Ferrittg v. Hone, 4 Bing. 32. 

Mode V. Sutherland, 3 B. and B. 1. 

Elllhv. Da,„, 2 BM. and P. 338 Glllo. v. LUlh. 1 Bing. RC. 695 ; Lindley. 
Hoshtar Singh v. Udal Ram, 1929 All. 542 : 117 I.C. 108. 
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partnership bills being independent of, and unaffected by, the letter of 
attorney.^ 


With respect to partnerships which are not trading partnerships, the 

question whether one partner has any injplied authority 

tradiiig^partnerrhiS' co-partners by putting the name of the fifm 

to a negotiable instrument, depends upon the nature of 
the business of the partnership.^ Where two firms agreed to accept each 
other’s drafts, and to share the profits arising from their sale, it was held 
that one of these firms was not liable to a person who had purchased a bill 
drav/n on it by the other firm but which the drawees had not accepted.^ 


If, however, a member of a non-mercantile firm concurs in drawing, 
or authorises his partner to draw, a bill in the name of the firm, he 
impliedly authorises its endorsement in the same name for the purpose for 
which it was drav/n.^ 


It is to be noted that a person who has no authotity to use the name 

Aiithoritv (A another, so as to render him liable on bill or note. 

fer bin ^ sufficient authority to transfer 

the property therein.® 


It has been held under the English Law that if a partner who has 
Forgery. authority, express or implied, to sign bills on behalf 

ofhis firm, fraudulently signs a bill in his own and 
partner’s name he may be convicted of forgery®; if, however, he has 
authority, even though it be limited, he cannot be convicted of forgery for 
a fraudulent misuse of it.^ 

One partner has an implied authprity to draw cheques in the name 

4. Cheques, firm, but in case of non¬ 

trading firms post-dated cheques cannot be issued by a 
partner.® If one partner directs the bankers of the firm not to pay a 
cheque of the firm, the bankers incur no liability to the firm if they follow 
such directions.*/ 

Where there is a firm of which A is a partner, he will not be liable 
on the bundles signed by B, another partner of the firm, in his individual 
capacity. Therefore, in the absence of any words to imply that the hundies 
were executed by B for and on benalf of the firm, A is entitled to seek 
exetnption from liability.^® / A* 
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4. 

5. 

6 . 

7. 
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Lindlcy, p. 175 citing Attwoodv. Munnmgs, 7 B. & C. 278. As to the construction 

oi a power of attorney given by a trader to his agent, see Jacobs v Morris 11902^ 
1 Ch. 816, affirming (1901) I Ch. 261. y. ^»orns (ivu) 

See Dickinson v. Valpy, 10 B. and C. 261. 

Sichoison V. RickeaSf 2 E. and E. 497. 


See Garland v. Jacomb, L.R. 8 Ex. 216 ; Lewis v. Reilly^ 1 Q.B. 349. 
Lindley, p. 176 and authorities cited therein. 

R. V. Bolden, (1912) 1 K.B. 483. 

Morlsan v. London County etc.. Bank (1914) 3 K.B. 356. 


Forster y. Mackretk, (1867) L.R. 2 Ex. 163 ; Bactchouse v. Charlton 8Ch D 444 
As to cheques drawn by directors see Re Gloucester Aberystwith, etc., Ry., 18 Jur! 
815 fLJ.) and Awko/iWw South Wales v. Gculburn Valley, etc., Froc^'letary 
Ltd., (1902) A.C. 543. ' ^ 


Lindley, p. 179 lunless otherwise agreed to between the parties.) 
Herbhagwandos Firm v. Dr. C. Narayana^ A.I.R, 1952 Mys. U6, 
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Under seclion 19 of the Limitation Act, 1908. if before the neriod 

ment of debts. acknowledgment of the liability is made in writing and 

signed by a party sought to be made liable (or bv his 

whil ^ limitation runs from the time 

when the acknowledgment was so signed. Section 21 of that Act lavs 
down the rule that from the mere fact that persons are partners it does not 
necessarily of itself follow that an acknowledgment by one partner would 
bind his co-partners. But if it can be shown that he had authority exoress 
or implied to make the acknowledgment on behalf of himself and his 
co-partners, the acknowledgment will be binding on all the partners * The 
acknowledgment to be so binding must, of course, have been made in the 
course of the partnership business.^ When a f.rm is a running mercantile 
hrm an acknowledgment of a khata by one partner would bind the other.^ / 

Can a partner give a fresh start of limitation to debt binding on 
the firm by acknowledgment or part payment of debt ? The question 
whether an acicnowledgment made by one partner was impliedly autho¬ 
rised by the other depends upon whether it was an act usually done in 
carrying on the particular business."* It has been held in a number of 
cases that in a going mercantile concern, a partner has an implied 
authority to make an acknowledgment or part payment on behalf of the 
other partners and this is sufficient to save limitation in respect of suit 

against the firm in spite of the provisions of S. 21 of the Limitation Act 

more specially so when the partner makhig the acknowledgment was 
throughout acting on behalf of the firm and made acknowledgments from 
lime to time*’ and such an authority is to be presumed.® It was previously 

held by the Madras High Court that the fact of A being actiiaUy engaged 

in the business o( the firm, as distinguished from being a dormant partner, 
did not by itself amount to an implied authority by one partner to another 
to acknowledge debts due to the firm within the meaning of S. 21 of the 
Limitation Act so as to save limitation. The letter written by B to C in 
1905, was not an express “authority” as required by sections 19, 20 ana 
21 of the Limitation Act.’ The question was subsequently considered by 

1. GorcUm^asv Bhulabhai (19^2) 34 Bom. L.R. 62i ; Premji v. Dossa, (1886) 10 
Bom. 358 ; Dayu! it Co. v. RatUia Khhun, 1935 Lah. 559. 

2. DebiDayal y.Baldeo Prasad {\91Z] 50 All. 9Z2 -,Ratan Lai v. Commercial and 
Industrial Bank Ltd., A.I.R. 1965 A.P. 349—In the case of partners S. 21(2) of the 
Limitation Act, 1908, is not intended to apply to the transactions conducted by 
thtfj n ID t he ordinary course of partnership business because of the general princi- 
pie of law that partners are the agents of one another and that their acts done in 
the ordinary course of partnership business bind the parnership. See now Ss. 18, 

20 of the Limitation Act, 1963. 

Onkar Lai v. Mohan Lai, A.I.R. 1952 M B. 78. 

Bengal National Bank, Ltd. v. Jatindra Nath, A.I.R. 1929 Cal. 714 : (1929) 56 
Cal. 556. 

5. WnAflm 1939 Lah. 397 : 184 I.C. 734; Poonam Chandw. yimar 
Chand, 1937 A.M.L.J. US , Kuljas Ram v. Wishan Singh 1932 Lah 456 137 

La**- 512; Rala Singh v. BhQg^^■an 
i>oyoly. BaUUo Prasad, 1928 All. 491 :1.L.R. 50 All. 

982: 111 I.C. 143;/>rew;/ v. Dossa, I.L.R. 10 Bom. 358 ; Abdul AH v. R. 
Ranchodlal, 38 I.C. 873 ; Dayal A. Co. v. Railhn Kishan 1935 Lah 559 • 
Gordhandasv.Bhulabhai,l9i2Bom.5i9. ’ 

6. Dalsukhramv. Kalidas, {1902} 26 Bom. ^2 ; Gadu Bibiy. Parsotam ,I8P^ ]0 'lil 

418 ; Lalta Prasad v. Babu, (1910) 32 All. 51 ; Kuljas Ram v. tVishan Sn ,,' ^ wt 

7. Sheikh Mohtdeen v. Official Assignee of Madras, I.L.R. 35 Mad 14 ^ • • l T « *32 • 

K.R. Firm v. Seetharan Swami, I.L.R. 37 Mad. 46. 


3. 

4. 
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a Full Bench and it was held that in such a case, though express authority 
is not required, the Court wiU not presume the existence of such authority 
and there must be some evidence from which authority from the other 
partners may be inferred.^ As held in Rala Singh v. Bhagwan Singh,^ so 
far as the question for the authority of a partn jr to sign and endorse 
promissory notes on behalf of others is concerned, it is quite unnecessary 
for the creditors to establish any specific authori y to succeed. It is 
sufficient if such authority can be inferred from the surrounding circum¬ 
stances, and any person having general authority to pay the amount of 
claim must necessarily have also authority to make part payments to 
prevent time from becoming a bar to it. 

The mere fact that persons are partners does not make one partner 
liable under an acknowledgment by another, but if the acknowledgment 
is done in the course of partnership business, it is binding on the others.® 

This authority cannot be presumed in the case of a partnership in 
which a partner has no implied authority to borrow on the credit of 
the firm. -Thus where an agent, who is authorized to draw bills to the 
extent of Rs. 200, draws bms for larger sums, the principal may repudiate 
the wholf* transaction. The principle, on which a principal may, in 
certain cases, be held bound by acts of his agent, in excess of the agent’s 
authority is that the principal has, by his words or conduct, induced a 
third person to believe that the agent’s acts were within the scope of his 
authority.^ 

An acknowledgment of debts due from the firm made by a partner 
in his insolvency petition does not give a fresh start of limitation as 
against the firm since it is made in obedience to a statutory provision and 
outside the scope of partnership business/® 

If a partnership has been dissolved at the date of the acknowledg¬ 
ment,.and the creditor has had notice of such dissolu- 
tion, the acknowledgment by one partner will be of no 
solution against the firm,® unless the ex-partner has 

express authority to do so. Where, however, one 
ex-partner is authorised'to collect the outstandings and pay all the debts 
of the partnership, such authority includes the lesser power of acknow- 


1. Veerannd V. Veerabhadra Sami^I.L.K. 4\ MnA.417. See also Mahadeva v. Ram 
Kishan, 1926 Mad. 114 : 92 I.C. 653 : 50 Mad. L.J. 67; Lalta Prashad v. Babu 
Prasad^ I.L.R. 32 All. 51 (To say that the managing partner to a firm must have 
an express authority from every other partner to give a valid acknowledgment of 
debt is to place a very narrow construction on the Limitation Act and would open 
the do6r to very serious fraud.) 

2. 1925 Rang. 30 : 2 Rang. 367 : 84 I.C. 293. 

3 . Devi Dayal v. Baldeo Prashad, 1928 All. 491 : I.L.R. 50 All. 982 : 111 I.C. 143. 

4. Prembha! Hemabhai v. Brown, 10 B.H.C.R. 319. 

5 . KisbanJas v. K.Mri^inning A Weaving Co. Ltd., 36 I.C. 389. 

6 . Canda Singh v. Bhag Singh, 1926 Lah. 616 : I.L.R. 7 Lah. 403 ; Pohumal Nathumal 
V. Chuni Lai, 1926 Lah. .266: 118 I.C. 653 ; Dalsukhram v. Kalidas, I.L.R. 26 Bom. 
42; Rajgopala v. Krishnaswami, 8 Mad. L.J. 261 ; Bengal bfational Bank v. 
Jatindra, supra (authority held to exist.as fa^t of dissolution was not known to 
the other party). 
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ledging debts.i Such authority of a partner also extends to certain acts 
done after dissolution of the firm in so far as they are necessary for the 

begun”* affairs of the firm and to complete transactions already 

As long as a money-lending business is a going concern, each of 

the partners has. authority to borrow money on behalf of the firm for 

the purposes of the business and to mortgage the firm’s assets for that 

purpose. When, however, such firm is being wound up, one partner has 

no authority to borrow money and to mortgage the firm’s assets, except 

perhaps in the case of necessity and he cannot give acknowledgment of a 

subsisting debt so as to bind the firm.® 

% 

An acknowledgment or payment of debts made by the surviving 
partner after the death of his co-partner will not bind the estate of 
the deceased partner in the absence of specific authority to do so or unless 
the acknowledgment or payment was made by the surviving partner on 
behalf of and as agent of the deceased partner.^ 

In Abdul Gani v. Periyaswami Chetty & Co..® it was held : A surviving 
partner cannot make a valid acknowledgment of liability of a partnership 
debt after the dissolution of the firm by reason of the death of a partner 
so as to bind the minor legal represenlatives of the deceased partner. 

Though a partner as an agent of the firm has implied authority under 
S. 19, Partnership Act, to acknowledge a partnership debt, the theory of 
an implied agency is by itself not sufficient under S. 21 (2), Limitation Act 
to enable a partner to bind»the other partners by an acknowledgment of 
liability of the firm. There must be sufficient evidence to make non¬ 
acknowledging partner liable, such as the course of business, the conduct 
of the parties etc. 

Once the partnership is dissolved even the theory of implied agency 
disappears. The jural relationship of partners having been put an 
end to, thereafter there can be no question of any partner acting in any 
representative capacity so as to bind the firm or his quondam partners. 

S. 47, Partnership Act whi(ffi purports to regulate only the rights and 
obligations between partners inter se cannot be invoked in such a case 
to bind the legal representatives of the deceased partner since there cannot 
be any relationship of partners between them and the surviving partners 
especially When there is complete absence of evidence to prove that the 
acknowledgment of liability was necessary to wind up the affairs of the firm. 

The proviso to S. 45, Partnership Act may be invoked in such case 
as the act that is relied upon for holding the estate of a deceased partner 
liable is an act done after the date on which the partnership ceased. 

1. Mahadeva v. Ram Kishan, ^upra ; Muthuswami v. Shankara, 30 I.C. 675 ; Pohumal 
V. Chuni Lai, supra ; Abdui All v. Ranchod/al (1917) 19Bom. L.R. 86 for acknow¬ 
ledgment by a manager {vahivatdar) appointed by court on the insliiuiion of a 
suit for dissolution of partnership. The question whether there is authority or 
not to acknowledge a debt after dissolution may depend on the facts and circum- 
suiiccs of the particular case. Ganda Singh v. Bhag Singh, (1926) 7 Lah. 403. 

2. Atutamalai v. Annamati, 52 I.C. 456 ;Motilal Sanipchand, 1957 Bom. il: 167 
i.C 208 ; Hodl v. Nidha, 54 I.C. 273. 

3. Mohayandl v. Narayanan, 36 I.C 225. 

Section 45 (1} proviso, 

5. A.I.K1960Mad.495:(1960)2Mad.L.J.43. 
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See ulso notes under section 45 and 47 and the cases on the subject 
cited there. 

A partner has an implied authority to adjust ana settle accounts o. 
^ ♦ 1 Partnership transactions with person dealing with the 

settlement of^^acco- therefore accounts rendered by a partner con- 

unts. cerning the partnership business bind the partnership.* 

He cannot, however, release or compromise any claim or 

portion ot a claim by the firm, in the exercise of his implied authority.® j 

Payment of debts by a debtor of the firm to one of its partners is a 
7 D ht —p payment and discharges the debts.** Thus, where 

oitnt of dcbfs^^^to defendant bought goods from a firm jointly owned 
partners. plaintiff and one S and paid the purchase money to 

S, and plaintiff sued for the recovery of money the 
plaintiff was not entitled to the same as the defendant’s liability had been 
discharged by his payment of the debts to S.^ Payment to one of the 
partners is good even though the partners have appointed a third person 
to collect debts, and the debtor has notice of such appointment.' Thus 
where a partner in plaintiff firm gets his personal debts to the defendant 
firm cancelled by his cancelling debts due by defendant firm to his firm, 
such adjustment is binding on plaintiff firm in absence of proof of fraud 
or prejudice to plaintiff firm.® This authority of a partner also extends to 
such acts done after dissolution of the firm in so far as they are necessary 
for the winding up of the affairs of the firm and to complete transactions 
already begun. Creation of ‘novatio’ in respect of debt owing to firm is 
not such necessary act.’ No doubt the general rule is that one partner can 
give a valid discharge of a debt due to his partnership, but that rule has 
no application if the discharge so given is in fraud of the aggrieved partnei 
and is the result of collusion between the pariner giving the discharge and 
the debtor.® Where a suit is brought by a firm and the partners of the 
firm have not been disclosed a decree passed in the suit cannot be said to 
be a joint decree and so payment to one partner is good and can give a 
valid discharge to the debtor.® 

A partner has no implied authority to set off his own separate debt 
against a debt due to the firm, but if the partner has already been made 
liable by his other partners for the amount so set off by him against the 
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3. 
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5. 
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Manjunath v. Dmnmma, I L.R. 26 Mad. 186; 12 Mad. L.J. 444. 

See clause (c) sub-section (2). 

Moore Smith. (1851) 14 Beav. 393 ; Fowellv. Broadhurst (190) 2 Ch. 160 iHodtv. 
h/idha, 1920 Lah. 53 : 54 I.C. 273; Moiihl v. Sarupehand, A.I.R. 1937 Bom. 81: 38 
Bom. L.R. 1058 ; ^Stead v. Satt^ (1825) 3 Bine. 103.130; Diwan Chandv Ram Das 
1931 Lah. 136. * 

JTodi V. Nidha, 54 I.C. 273. 


Bristow and Porter v. Taylor, (1818) 2 Stark. 50 : 18 R.R. J38 , Diwan Chatid v 
Ram Das, 1931 Lah. 136 :1.L.R. 12 Lah. 270. 

Diwan Cha/id v. Ram Das, A.I.R. 1931 Lah. 136. 


Motilal V. Sarupehand, A. I. R. 1937 Bom. 81 ; Jfoai v. niaiia, >♦ i C. 273 • 
A/mumaiai v. Annamali, 52 I.C. 456 ; DujS'y. East India Co. (1808) 15 Ves. 198. * 

Veeraswami v. Rowther, 1 I.C. 200 : 19 Mad. L.J. 221 ; see also Chinnaramanuia 
V. Padmanabha, I.L.R. 19 Mad. 471 : Diwan Chand v. Ram Das, supra ; Balaniappa 
V. Verrappo, I.L.R. 41 Mad. 446 : 44 I.C. 466 ; Henderson v. Wild, (1811) 2 
561 • 

Yusuf Mahbub & Co, y, Sallch Mahummad^ 1928 Sind 37. 
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partnership debt due from the debtor, the latter will be entitled to a credit.^ 
When it is stated that payment to one of the partners is a valid payment 
to the partnership, it is contemplated that the payment relates to a firm 
debt. If the debt is not a firm debt but a personal debt of one of the 
partners, payment to that partner alone is the proper payment.- A partner 
who receives money in payment of a debt due to the firm does not receive 
such money in a fiduciary capacity.® 

It is not within the implied authority of a partner to set off his 
own separate debt against the debt due to the firm. And if payment 
by way of set off is made, the payment not being within the implied 
authority of one partner would be deemed to be fraudulent and not 
binding on the partnership.^ 

The mere fact that the partners have appointed one of them to 
collect debts due to the firm does not amount to revocation of or 
restriction placed upon the implied authority of the other partners to 
receive payment of debt due to the firm. A debtor of the firm who 
having knowledge of such fact makes payment to any other partner gels a 
valid discharge in respect of the same. 


As a partner can accept payment of a debt due to firm, a release 
by him would bind the firm, “because, a debtor may hiwfully pay his debt 
to one of them, he ought also to be able to obtain a discharge upon 
payment.*’® The son of a deceased partner cannot give a complete 
discharge of the debt due to the partnership.® 


Release 

partner. 


A partner can assign a debt (actionable claim) due to the firm.^ 

It is within the power of a partner to agree to an 
assignment of a debt due to the firm as security for a 
debt due by the firm to a third party.” He may likewise 
give his assent to the transfer for a debt due to the firm and agree to treat 
the transferee as a debtor of the firm.® So where a creditor of the firm 
assigns the debt due to him, and one of the partners recognises the transfer 
and promises to pay the transferee, the firm is bound by this promise.*^ 
But an assignment of a debt must be distinguished from the compounding 
of a claim as it is not within the scope of the implied authority of a nartner 
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Motilal V. Sarup Chand, supra ; Baikimt Nath v. ffara Lai, 13 Cal. L.J. 234: Piercy 
V. Fynney, (1871) 12 Eq. 69. But see contra Diwan Chaiul v. Ham Das supra which 
has not been followed in Dallchand v. Parckh, A.I.R. 1958 Bom. 428. 

Powell V. Broadhurst,. (1901) 2 Ch. 160. 

Piddocke v. Burt^ (1894) I Ch. 343: 42 W.R. 248. 

(1959) . Bom. 218.59 Bom. 
1056 : 9 I.C. 116; (1871) I2.Eq. 69 and 1 I.C, 200 ; A.I.R. 1938 Bom. 81 


relied upon ; A.I.R. 1931 Lah. 136 not followed. 

^erBesiCJ. (I825) 3 Bing.atp. 103; Hawkshaw v. Parkins, 2 

Swanst. 539 ;v. Wild, 2 Camp. 501 : Motilal\. Sorup Clwnd.mi 

Dom. 81« 


Lai Singh Amar Singh v. Dhanna Singh Diwan Singh, 1928 Lah. 832 : 109 I.C. 50. 

Manu^jl y. Tayabali, 1933 Sind 210 (Any partner can do this. It is not nccessa'^y 

Vv n ^ * Managing partner) : Marchant v. Morton, Down <S Co., (1901) 

Z 829. 

In re Briggs A Co., (1906) 2 K.B. 209 ; Jagahha! v. Riistamji, (1885) 9 Bom U i . 
Beale V. Caditick, (1857) 2 H. & N. 326 ; Oesai. p. Mi 
Lacy V. Me Neale, S How. & Ry. 7 ; Lindlcy, p. 181. 
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to compromise or relinquish a debt due to the firm.' It follows therefore 

that a transaction which, though it purports to be an assignment of a claim 

by one partner, will not be upheld on the ground of implied authority if in 

substance it amounts to compounding of the claim. The intervention of 

a ^hird party will in principle make no differeLce in such a case. The court 

will jn such a case take care to see th it what in fact took place was the 

compromise of a claim by a partner an not a bona fide assignment of the 
debt to a third party.* 


The right of a partner to agree to a transfer of a debt due to the 
hrm and to treat the transferee as a debtor of the firm cannot be 
exercised after dissolution, so as to bind the firm, where it is not necessary 
to do so for the purposes of the winding up of the affairs of the firm.® If 

on a dissolution a debt due to the partnership is assigned to one of the 
partners and debtor has notice of the assignment, he must pay the assignee.* 


Iri case of conflict between two assignees for value without notice 
heir priority will be determined by the priority^of notice of the assignment 
to the debtor ; for instance, if one partner assigns such a debt for value to 
A, and another partner subsequently assigns (he same debt for value to B 

previous assignment, B will be entitled in 

priority to A if he gives notice of his assignment to the debtor before A 
^ivcs notice* 


Again, one partner may receive a bill in payinenPof a debt due to 
Taking bill io the firm, and so preclude the firm from suing for (he 
payment. debt so long as the bill is running.® 


A promise by one partner to pay a debt owing by the firm 
Part payment and undoubtedly binds the firm.® Every partner in a firm 
limitation. implied authority to make a payment of a debt on 

. , ^half of the firm to any creditor of the firm He mav 

likewise rnake a part paympt of the debt on behalf of rhe firm PayS 
of interest as such or of principal amount of a debt by a partner may have 
he effect of extending the period of limitation in favour of the creditor Tf 

there is proof of the payment as required by section 2 ofThe 
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See sub'Section 2 (c). 

f^agappav. Bhagvanji, (1936) I.L.R. 59 Mad. 1036 

<>■ 

Marchant V. Morton, Down A Co. (19011 2 K R h-jo c-.. i 

Wright, (1926) 2 K.B. 209. ^ ^ a*®® Briggs A Co., Re 

See Tomlin v. Lawrence, 3 Moo. & P. 555 . 

See Lindlev, p. 181 citing /foearth v. Whi'rley. L.R 10 C P 630 
Anon V. Layfitld Holt 343 ; Lacy. v. McNcah. supra. 

Rala Singh y. Bhagwan Singh. 09241 Tt o on.. ...... . . 

Ar/jAna, (1926) 50.Mad. L.J 67 si also ’ Mahadeva v. Ram* 

j u U.J. 0 /. j>ce also Good^em y. Barton, (1880) 45 L.T. 568i 
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A partner may likewise -accept any security for a debt due to the 

Taking security speaking generally it would not be within the 

^ implied authority of a partner to accept partly paid up 

shares as security for a debt due to the firm and to get them registered in 
the name of the firm. Nor is there any authority in case of a partner in 
a firm of bankers.^ 

It has been held under the English Law that if one of several partners 

assents to a deed executed by debtor of the firm in favour 
***'”“' ofhis creditors, the firm is bound by the deed^ ; and 
the doctrine, that one partner has no implied authority 
to bind his co-partners by an instrument under seal, has no application to 
such a case.^ 

If a debt is owing to a firm, tender to one partner is tender to all; 

Tender. ^ owing by a firm, tender by one partner 

is tender by all®; and if, after tender by a firm, the 
creditor demands the sum tendered, a refusal to pay made by the partner 
on whom the demand is made, is a refusal by the firm.® 

A partner can, subject to the provisions of Order 30 of the Civil 

Procedure Code, bring suits and defend suits in the 

OB behalf^)rBrm*^ *^*’"'* within the scope of the implied 

authority of a partner to bring a suit in the name of the 
firm even though the other partners may not be willing to do so. He can 
do this subject to the right of the other partners to obtain an indemnity for 
costs which the firm may have to pay.’ The same rule applies with regard 
to a defence.® 

A suit on behalf of the firm by one of the partners to realise a debt 
on the basis of a pronote executed in favour of the firm is competent.® 
But one of several surviving partners of a firm cannot by himself sue to 
recover a partnership debt.Whether the debt is decretal or otherwise 
makes no difference and the result is the same as in the case of an ordinary 
debt where after a decree has been obtained for the partnership, the 
judgment-debtor makes the payment to one of the partners.'^ A covenant 
by one of the partners not to sue does not release the firm debt.*- 


1. Niemanny. O'Niemann, (1889) 43 Ch. D. 198, 204 (C.A.) 

2. (1889) 43 Ch. D. 198, 204 (C.A.). Also see Weikersheim's ca c (1873 8 Ch. 831. 

3. Sec Marans v. Armstrong, Arms, M’ Ann. & Ogle ; Ir. N.P. Rep. 25. 

4. Dudgeon v. O* Connell, 12 Ir. Eq. R. 566. 

5. Douglas V. Patrick, 3T.R. 683. See section 38 of the Indian Contract Aci. 1872 for 
effect of a valid tender. 

6 . Peirse v. Bowles 1 Surk. 323. 

7. WhUeheady. Hughes, (1834) 2Cr. & M. 318, 319: Tomlinson ». uiomlsmith. (1896) 
1 Q.B. 386, 392. Also see Johnson v. Stephen, etc. Ltd. and GoUling, (1923; 2 K.B. 
S57 i Seal St Edgelow v. Kingston, (1908; 2 K.B. 519; Be frank Hill, (1921) 2 K.U. 

831. 

8 . Tomlinson v. Broadsmith, (1896) 2 Q.B. 386. 392. 

9. Shriram v. Madho, 681.C. 425. 

10. Muthayya Chelty v. Somasundram, 68 I.C. 927 (following I.L.R. 18 Mad. 337.) 

11. Yusuf Mahboob A Co. v. Firm of Salleh Mohammad, 1928 Sind 37 : 105 I C. 892. 

12. Waltheslty v. Cooper (1839) 10 L.JjQ.B. 49 ; Hutton v. lEyre, 128 E R. 1046. 
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A managing partner of a business firm has an implied authority lo 
comply a solicitor to defend a suit brought against the firm and the 
o ’circr so employed has authority to enter an appearance in the name of 
each of the partners individually.^ 

It is not, however, within the scope of a partner’s implied authoriy 

to compromise a suit or release any claim or any part thereof by the firm. 

# _ 

Every partner may be said to have an implied authority to enter into 
8. Contract. ^ contract usual in the ordinary course of the business 
„ u ' firm* and to vary’ such a contract if necessary. 

»He may thus sell and purchase goods in which the firm deals or buy goods 
Which would ordinarily be required to carry on the business of the firm.** 
He can also hire'goods required for the purpose of the business of the 
rni. Where it is usual to buy or hire goods for the purposes of the 
business of the firm a partner may also do so on credit. Incurring a debt 
or a liability of this kind is, however, quite different from borrowing money 
on the credit of the firm. ^ 

It is a mistake to suppose that, because a firm obtains the benefit of a 

contract made with one of its partners, it must need be bound by that 
contract.® ^ ^ ^ 

Rowley observes' : “The right to incur firm obligations would be of 
Jiule value jf the power of the partner incurring the debt to sign the firm 
name to the instrument evidencing the obligation were denied. Hence the 
rule has grown up that a partner may sign the firm name lo such contracts 
as he may be authorized to enter into and the firm will be bound thereby. 
But the firm will not be bound when one partner signs the firm name to con- 
tracts relating to transactions outside the partnership business or which on 
their face are those of tjic individual partners. Where the firm has adopted 
a firm name, one parmcr ordinarily cannot bind the firm by n contract in 
a name other than the firm name, unless immaieriaily different or the 
use of such name has been assented to by the other partners. The firm 

by the partners as individuals, if 
the party seeking lo hold the firm can show that it was in fact intended 

executed in a firm transaction. If 

the name of an individual partner or former partner is used as a firm 
name the firnri ,s bound thereby. When a partner signs a contract 
h,s,nd|v.dual name which ,s not also the f.rm nam?. the prcsuinp ion 

ILwn'.n h , 'O, b'nd himself individually, but the contrLt ma? be 
shown to be a partnership contract, ft has been held that a partnership 

“I'"'"’"-.*'™ '"■"«>“« ‘he individual pwlners 

signing. Where the certificate of two architects who arc partners 

Leiden v. Lmrem-e^ (1863) 2 New Rep. 283. 

\ aa>dincr Chi/ds fl837f 8 Tnr z d 
MS , Abdiii Rahmany. Afzal Hnsxain, 1932 Oudh 259 ; Bond w Cih\on 1 

(subsequent conversion of goods by partner to his own separate use) ’ ^ 

Ma,haraNa,h v. (1927j 46 Cal. L.J. 362 (hiring of elephants) 

Ram Lai v. Narsingh Das, 14 C.P.L.R. 22. 

Rowley on Partnership. 2nd Edn., Vol. I, pp. 239, 240. 
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is provided for, and the cerlificale is signed bv one nf ih f 

by partnership, in the®"firm name, "honld sLw bv wlic f 
firm the signature was made and acknowledged but it Seed 
the signing partner was authorized by the^otiiers to sinn^h c 

-Ma partner has implied authority (o appoint an agent emnlov a 

9. AWolnteient ^ for^car^yh^o^the 

Of agents, servants niay also discharge such 

plrtne"rs^) J ~ 

mere one of the partners of the defendant firm files a warrant of 

10. i^tpearance attorney signed by him in his own name it is an annLr 

on behalf of firm, ance on behalf of the firm." ’ msanappear- 

One partner as such, has no authority to contract on behalf of the 

11. Leases. k lease of a house for partnership purposes^ 

~ ssirss 

ofthe business y°he firrn^ “ 

It was laid down by their Lordships of the Privy Council in 

12. Mortgage, that a mqrtgagc of a vllape 

effected by deposit of title deeds, by s^ml- JPthe panned 

Beckham v. Drake tl843) 9 M. & W. 79 : II M. & W. 315. 

Lindicy. p. 190citing V. It'iY/ffl/Mf (|833i2I t Fv 171 <?/«« t /• 

V. .v„pro. ;,s ,0 appo^ *73. Wm. 

C m'at'"■ 377 : I.L R. 62 Caf 510: 

pXsUhtfchSiuacfh^^ 

Ro^oonnrhJax v, Mon.rJI, f.L.R. 16 Bom. 568, 574, 575. 

Outifar Rom[ %yi 

7. (1841) 2M.I.A.487. 
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for the benefit of the partnership was binding on a partner not a party 
to the mortgage. This case was considered by the Madras High Court in 
Asan Kani y. Somasundram^^ and dissenting from a judgment of the 
Al.ahabad High Court in Harrison v. Delhi and London Bank,- Wallis J. 
observed : 


“If, as held, I think rightly, in that case, a partner in India can 
mortgage partnership property by deposit of title deeds, there is, I think, 
no good reason why he should not effect legal mortgage as well. The 
observation of Straight J. in Harrison v. Delhi and London Bank,^ that in 
India the presumption is against the existence of such a power, was made 
in the case of a partnership between Englishmen, and I am unable to 
agree with it specially as applied to natives of India.*’ The view of the 
Madras High Court has been confirmed by their Lordships of the Privy 
Council in the case of a managing partner.^ 

In view of the enactment of section 19(2)(fj by virtue of which a 
partner has in the absence of a usage or custom no implied authority to 
acquire immovable property, and to mortgage immovable property, on 
behalf of the firm, the matter deserves to be reconsidered. 

As already noted, every member of an ordinary trading partnership 
13 Purchase has implied power to purchase on the credit of the firpi 

such goods as are or may be necessary for carrying on its 
business in the usual way.Where in a business carried on by A, B, and 
C, A is admittedly a partner in the business and if the contract for supply 
ofclothisone entered into and made by A in the usual course of the 
business of the firm, B and C are bound by the agreement and are liable 
for damages consequent on the breach of the agreement.® This is so 
even if goods have been misapplied or misappropriated by the purchasing 
partner. In Bond v. Gibson,^ two persons carried on business as harness- 
makers ; one of them bought on the credit of the firm a number of bits to 
be made up into bridles i but instead of using the bits for the partnership 
business he pawned them for his own use. The seller of the bits was 
nevertheless held entitled to recover their price in an action against both 
partners. 


The firm is liable although the goods may have been supplied to 
one only of the partners, and no other person may have been known to 
the supplier as belonging to the firm, if the partner who ordered the 
goods acted on behalf of the firm.’ But there is no responsibility for 
goods purchased on credit by an individual adventurer before entering 
into partnership contract though afterwards brought into stock as his 
contribution to the partnership capital for the reason that the goods could 






l.L.R. 31 Mad. 206. 

(1882) 4 All. 437. 

Ja/ar Alt v. Standard Bank, 1928 P.C. 135 : 107 I.C. 453. 
Lindley, p. 188 citing Hyatt v. Hare. Comb. 383. 


Ahdul Rahman v. A/zal Hussain, A I.R. 1933 Oudh 259 
iasia V. Breiihf, (1847) 6 Moo. P.C. 152. 

Bond V. Gibson (1803) 1 Camp. 185 : 10 R.R. 665. 

Ruppell V. Roberts, A Nev. & Man. 31. 
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not have been purchased on the credit of the firm u i 

come into existence.' not as yet 

‘he firm by a nurcha<ie of 
on Its credit is not confined to trading partncrshins 2 u ' 

printers and publishers agreed to share the' orofit'rof 1'’“*’I''*’"" 

publishers ordered paper for that particuh? wo t I 

the printers were held liable for its p^ke to mMoL " 

It IS of no consequence what the partnership business m^^be ^7the^a ‘h’ 
supplied are necessary for its transaction in the ordinar^^y ® 

It has also been held under the English Law that if goods are sold to 

Return of goods. ^ credit and are delivered to the firm and then 

for them, the prop^^t^ w%‘b^e%'e1;^d"1„‘‘irvl!rdo^rsuS^^^^^ 
of bankruptcy, to the question of fraudulent preference^ ' 

, Any partner can dispose of any of the partnership goods^: and in 

/l4. Sales. case it was even held that he could make a valid 

1 f • ^sale of the partnersmp books.® This docs not innlv trh 

property which is governed by section 19 (iTigf ^ A 

alUhe panned concern without the consent of 

' [ N 

Where necessary, one partner may bind the firm by chartering 

15. Ships. behalf, and one partner may mortgage a 

ship belonging to the firm.® ^ ^ 

One pawner can bind the firm by an i.nsurance of the partnership 

16. Insurance, goods. And if one insures for all, he may give nolice 

of an abandonment for all.'' 

17 one partner that a debt of the firm bears interest 

17. Interest at a given rate is prima facie binding on the firm.'^ 

One partner has no implied power to bind the firm with respect to 

the scope of the business 
Msiness. which it ostensibly carries on, or was formed to carry 

on.'® ^ 
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^arnm Abdutla v. Karhnji, f.L.R. 39 Bom. 261 : 26 I.C. 915. 

{^bi]\%uni ffiftdu Joint Family Tara Cliaiid, I.L.R. 

businew on credit of partner to purchase goods necessary for partnership 

usincss on credit is not confined to trading partnerships only. 

Gardiner v. Childs, 8 Car. & P. 345 . 

De Tastet v. Carroll, I Stark. 88. 

LamberPs case, (1690) Godb. 244. 

Oore V. Wilkinson, 2 Stark. 287. 

Chappellv. Cadet, (1821) Jac. 537. 

De”?7l’ ‘ > ^^-P- ffoHulcn, (1842) 2 Mont. D. and 

Hoopers. Lusby, 4 Ounp. 66. 

'*^siirwicc Co., 5 M. &. S. 47. 

Lindley. p. |85. 

Lindley p. 193 
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“How far one partner can bind the firm by a guarantee, obliging 
-rt r t . the film to pay, if some other person does not, has been 
and indemnS*'*^ i^uch disputed. The later cases, however, decide that 

unless it can be shown that the giving of guarantees si 
necessary for carrying on the business of the firm in the ordinary way, one 
of the memoers will be held to have no implied authority to bind the firm 
by them ; for generally speaking, it is not usual for persons in business to 
make themselves answerable for the conduct of other people.**^ Thus, in 
Brettel v. Williams,'^ the defendants, who were railway contractors, made a 
sub'ContracUbr the performance of part of some work they had undertaken. 
The sub-contiactor required a quamity of eoal, and one of the defendants, 
in the name of the firm, guaranteed to the plaintiffs, who w'ere coal 
merchants, payment for coal to be supplied by them to the sub-contractors. 
It was held that this guarantee did not bind the partners of the contractor 
signing it. 

If one partner, in consideration that a person will accept a partner¬ 
ship bill, promises that the firm will put him in funds to meet the bill, 
when due, this promise binds the firm.® But this is not guaranteeing 
payment of the debt of another within the rule above discussed.^ 

It has also been decided under the English Law that no partner is 
liable for a false and fraudulent representation as to the solvency of 
another'person unless such representation is in writing, and signed by 
himself.® 

20. Overdrawing ^ . . » • ... 

banking account. Overdrawing a banking account is borrowing money.* 


One partner has no implied authority to bind his co-partners by deed, 
i even though the partnership be constituted by deed ; 

21 . uce s. ^ release of debt or demand stands on a peculiar 

ground, and will bind the film though executed by one partner 
only.’ Moreover, a document which is in form of a deed, and inoperative 
as such, because executed by one partner only, may nevertheless be binding 
on the firm, if a deed is not necessary for the validity of the transaction, 
and the transaction in ilself is within the scope of the partner’s implied 
authority ; thus where one partner purported by a document in the form 
of a deed, and executed by him in the name of his firm, to assign a debt 
due to his firm, it was held that the document operated as a good assign¬ 
ment, a deed being unnecessary.® So, too, if the deed is executed in pursu¬ 
ance of a contract for value, and the contract is one which need not be bv 


1 . Lindtey, pp. 183, 184. 

2. 4 Ex. 623 

3. Johnson v. Peck, 3 Stark. 66. 

4. Guild & Co. V. Conrad, (1894) 2 Q.B. 885. 

5. 9 Geo. 4C. 14, 86 ; Lindley, p. 185 and authorities cited therein. 

6 . Re ti'rexham. Mold, etc. Ry., (1899) I Ch. 205 and 440 : Lind/cy p. 178. 

7. Lindley, p. 182. 

g. 'MarchnfH\/.\fo.-ton,Down&.Co.,(\90\)2K.n.i2^. Sec aho Briggs d Co Re 
Wright (1906) 2 K..B. 209, where the deed was in the namcof ihc partners* and 
purported to be executed by them, but was in fact executed b” one partner onlv 
who had forged ihe name* of his co*oartner. 
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deed, the firm may be oound by me conlract, though the deed itself is 
inoperative.^ 

‘*A deed executed by one partner in the name and in the presence of 

his co-partners, is deemed an execution by them^; and if one partner 

executes a warrant of attorney in the partnership name, with the consent 

of his co-partner, the court will not set it aside on the ground that the 

latter did not execute it.”^ 

• 

“A joint and several bond executed by one partner in the name 
of himself and co-partner, binds him separately, although it is invalid 
against them*; and it has been held that a deed purporting to be niade 
by all the partners of the firm, and to assign all their property to trustees 
for creditors is operative against a partner who executes it, although his 
co-partners ultimately decline to execute it also.® 

Subject to the provisions of section 22, unless there is any particular 

restriction, express or implied, in respect of any liability 
22. Liability of to be incurred by one partner with regard to a bill or 

m"n^"exec" ted b“y' Promissory note which may be executed by one partner 
one partner fOT the purpose of the partnership, and such restriction 

is known to the creditor (see section 20) the other partner 
cannot escape liability for the partnership debt.® Even a minor partner 
may become a member in a partnership and in that capacity can bind his 
co-partneis by executing a promissory note on behalf of the partnership.’ 
In partnership of a limited character, where there is a document of debt 
which on its face binds only one partner, other partners can be made liable 
only if it is shown that the obligation incurred by one partner was 
within the operations natural to the partnership and for the partner¬ 
ship.® So a bond executed by the managing partner for the purpose 
of the firm and within the scope of his authority is binding on the 
remaining partners.® The principle that only the maker of a pro¬ 
missory note can be held liable thereunder is not applicable in case 
where an independent contract is alleged and, therefore, the promisee 
can be allowed to adduce evidence as to the independent contract. If the 
plaintiff can show that there was a contract with the partnership and 
evidence of such contract, all the partners would appear to be liable.*® 


1. Sec Davis v. Martin, (1894) 3 Ch. 181, where the holders of debentures under seal, 
but inoperative as deeds because executed in jlank were held to be entitled in 
equity to rank with the holders of legal debentures. Lindlcy, r, 182. 

2. Ball V. Dunsterville, 4 T.R, 313. In Orr v. Chase, 1 Mer. 729, a bond executed by 
one partner in the name and on behalf of the firm was held to be the bond of the 
firm. 

3. Brutlon v. Burton, 1 Chitty 707 ; Lindley, p. 183. 

4. Elliott V. Davis, 2 Bos. & P. 338. 

5. Bowker v. Burdekin, 11 M. & W. 128. 

6. M.R.P.R.S. Shanmuganatha v. K. Srinivasa, I.L.R. 40 Mad. 727. 

7. Maung Aung Gyaw v. Haji Dada Sharlff A. Co., 421.C. 98. 

8 . Karamall Abdulla v. Vora Karlmjl, I.L.R- 39 Bom. 261, P.C. 

9. Hakim Syed Ahmed v. Babukurneedan, 24 W.R. 60,61 ; see also /ugjee^van v. Ram 
Das, 2 M.I.A. 487 : 6 W.R. 10, P.C. 

10 VenkataehaUpatl v. Ramakrlshnayya, 1930 Mad. 168 : 123 I.C. 358. 
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When a decree is passed in favour of a firm, a payment made outside 
23 Decree i partner decree—holder binds the other 

favour of firm— partners decree-holdcrs provided that the other partners 
Payment out of decrec-holders would be at liberty to establish special 
court to one part- circumstance why such payment should not bind them.^ 

I'cr. 


3. Siib'section (2)—Limitations of implied authority—act ordinarily 
outside the implied authority of a partner. 

Sub-section (2) enumerates certain ac^s in respect of which a partner 
has no implied authority to bind his co-partners while purporting to act on 
behalf of the firm without their express authority. Suen a list cannot, of 
course, from its very nature be exhaustive. There is statutory prece¬ 
dent for laying down such propositions as rule of law, but these have 
been extracted from section 2 of Chapter I of Book 11 of Lindley’s work, 
which contains an exhaustive account of the subject of the extent and 
limitation of a partner’s implied authority. The selection has been made 
with regard to Indian conditions.' 


An exception, however, has been made in cases where a usage or 

custom is established authorising a partner to bind the 
“In the absen .o Thus an implied authority to do any of the acts 

cusf^^of trade to enumerated in sub-section (2) may be established if any 
the contrary.” usage or custom of the particular trade allowing those 

acts is shown to exist. 

Usage is practice long continued^; it must always be proved, thus 
differing from custom which is in some cases judicially noted.^ Sub¬ 
section (2) of section 19 of the Act itself shows that a dispute as to the 
existence of usage or custom of trade must always in itself be a dispute of 
fact and it is not open to ibe court? to take judicial notice of any such 
usage or custom unless the usage or custom of trade is well established.® 
A usace may harden into custom. If a party makes large purchases of 
various kinds of commodities and has for its own convenience laid down 
certain conditions which it would enforce if any one enters into a contract 
with it, then the conditions cannot be said to be any “usage or custom of 
trade ’’ A practice can be regarded as usage or custom of trade when it is 
followed and acted upon not by only one party but by ol! or at least a vast 
majority of those engaged in that trade.® 

It has been judicially held that there is a custom prevailing amongst 
European firms of Karachi not to do business with any firm without an 


1 . 

2 . 

3. 



5. 

6 . 


Hanun:an Thappaw.SithayyatiCi . 1949 Mad. 790: (1949) 2 Mad. L.J. 
217. 


Special Committee’s Notes on Clause 19. 

Winenbaker v. Galsiaun, I.L.R. 44 Cal. 917 : 43 I.C. 11 ; Kirchner v. Venus, (1859) 
12 Moo. P.C. 361 ; Mana v. Rama, (1897) 20 Mad. 275. ^ 


See BechunaJami Ex. p. Co. v. London Trading Bank, (1898) 2 Q.B. 658 ; Jadu Ldl 
V Janki, (1903) 35 Cal. ’575. As to the. requirements of a binding custom of 
trade see Price v. Browne, (1891) 14 Mad. 420 and cases there cited. As to proof 
of custom generally see Abdul Htdssein v. Sona, (1928) 45 Cal. 450 (P.C.). 

Sohan Lai v. Firm Madho Ram Banwarilal, 53 P.L.R. 28. 

Union of (ndla v. Vishudha Ghee Vyopar Mandal, F. A. F.O. No. 91 of 1950 decided 
on 22*11-1950 (All.) quoted in Indian Digest 1951. 



Sec. 19] 


LIMITATIONS OF IMPLIED AUTHORITY 


271 


agreement to refer disputes to^ arbitration.^ The same custom has been 
held to exist in Indian importing firms of Karachi.^ In case of such firms, 
the court will presume that the partner has authority to refer the case to 
arbitration hotwithstaDdlng section 19 (2). 

A'/4. Clause (a)—submission of dispute relating to the business of the 

firm to arbitration. 

This clause gives expression to the rule well-established in England, 
that one partner cannot, without special authority, bind the firm by a sub¬ 
mission to arbitration.® Before the passing of the Indian Partnership Act, 
1932, there was a difference of opinion as to whether a partner had an implied 
authority to refer a dispute to arbitration. The Lahore High Cqurt held 
in the. affirmative** While Allahabad and Madras High Courts held to the 
contrary.® The Legislature has adopted the latter view following Stead v. 
Salt.^ The power to refer disputes, even though they relate to dealings, 
with the firm, cannot be said to be dn act done for carrying on its business 
in the ordinary way.yVWhere a partnership has been dissolved, and it has 
been agreed that one of the partners shall get in the debts due to the Arm, 
he has no power after bringing an action in the name of the firm for a debt 
due to it, to bind his co-partner by a reference of all matters in . difference 
between the plaintiffs and the defendants.® The partner actually referring 
the dispute is, however, himself bound by the award® and the other 
partners may become bound by ratification.*® 

It is not a part of the authority of one partner of a hrm to refer a 
suit to which the firm is a party to arbitration. His prima facie authority 
does not extend so far. One partner of a firm cannot enter into an 
agreen^nt to refer on behalf of firm unless all parties join in it, or such 
partn^is specially authorised to do so. The power to refer, even although 
they relate to dealings with the firm, cannot be said to be an act don6 for 
carrying on its business in the ordinary way. The partner actually 
referring the dispute is however himself bound by the award and 
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1. Thomas Bertram Shimwell y. BaniramGovindram, M.C. 937 ; Kirchner v. Venus, 
12 Moo. 361 (P.C.) ; Mana v. Rama, (18 9 7) 2 0 Mad. 275. 

2. Firm of Khalsa Bros. Agency v. Hariram Sriram, 1924 Sind 29 ; 83 I.C. 539 ; see 
also Wittenbaker v. Galstaum, (1917) 44 Cal. 917, 925 ; Joy tall Co. v. Mannioiha 
Nath, (1916) 20 Cal. W.N. 365 ; i^iram v. Hurmundroy, 32 Cal. L.J. 140, as to 
usage of trade. 

3. Boo Steady. Salt, 3 ising. 101 ; Adams v. Bank/tart, I Cr. M. & R. 681 ; Antram 
V. Chace, 15 East 209. 

4. F. Radhaklshan v. F. Ashamal, 1926 Lah. 91 : 92 I.C. 705 ; Bishambhar v. Ganga 
Sahal, 1923 Lah. 612. 

5. Ram Bharose y. Kallu Mol, l.L.K. 22 Ail. 135: VenkatacheUam v. Ramanathan, 

1920 Mad. 760 : 39 Mad. L.J. 269. 

Bt/oeAvxBhagwany.HiraH, (1932) 34 Bom. L.R. 1112; Dattoobhoy v. Valiu, 
(1899) 1 Bom. L.R. 828; Rajindra Prasad v. Panna Lai, 1932 Cal. 343 ; 
Muhammad Akbar y. Dwarka Nath, (1910) 11 Cal. L.J. 658 ; Indury. Kandadai, 
(1903) 26 Mad. 47. 

6. 3 Bing. 101 :28 R.R. 602. 

7. Steady. Salt, 

8. LiLadle)r* p< 174 citing Hatton v. Royle, (1838) 3 H. & N. 500. 

9. sirangford v. Green, 2 Mod. 228 

10. As in Thomas v. Atherton, 10 Ch. D. 185. See Liodley, p. 174. 
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partners may become bound by ratification.* A partner 

1 dispute t Where a partner is authorised to refer 

shmTd ^ i ,1 "'=='=ssary that the submission papers 

buHt^nn». ^ L‘"u ' Authorisation need not be formal 

which h reti^«“ J‘ n"^ '^U ““‘‘'“'■'‘y will only extend to matters to 
Which It relates and will not be construed as covering other questions.* 

In Khalsa Bros. v. Hariram Sriram & Co.,^ it was held : No doubt 

fimi — no power Ml the absence of special authority to bind the 

firm by su^bmission, but S. 25J, Indian Contract Act (since repealed) 
pro idos that each partner, who does any act necessary for or usually done 
in ca;r>')ng on business of such a partnership as that of which he is a 
member binds his co-partners to the extent as if he were their agent duly 
appoin ed for that purpose and S. 188, Indian Contract Act gives 
agent having authority to carry on a business power to do anything 
necessary for the purpose or usually done in the course of conductinf 
such business In view of sub-section (2) of S. 19 of the present Act U 
must, however, be proved that th^re is a usage or custom of trade to that 
effect . otherwise there is no implied authority of a partner to submit a 
dispute relating to the business of the firm to arbitration. 

references to arbitration the partner 
referring diyjute for arbitration is bound by the award.® So will be other 
partners if they acquiesced in or ratified the reference.^ 

An award obtained on a reference to arbitration made by one of 
several partners is an invalid one so far as the other partners are con¬ 
cerned ; and a decree based on such an award is not binding on them « 
be rule being that no authority can be implied for any one paftner to*b^d 

h.s co-partner by a submission, and they will only be bound by h t sX 
mission upon proof that they have either authorised it beforehand or iXe 
subsequently adopted and ratified his act.® But IhouMi an award rntdl on 
a reference lo arbitration by a partner be invalid and no b^dl on the 
firm. If payment under such award has been made in good faifh by he 

hfs coVaTe?*» "> reimbursed by 


2 . 

3. 

4. 

5. 

6 . 

7 . 

8 . 

9. 

10 . 


See Raji/idra Piasltodv. Panna Lai, ]9^2C&1 U'i • \%Rin lOic.o- 

Punjab National Bank, 133 I.C. 558 • Bhnewan v /jv2 Chand v. 

Mayadas Lakshmi Das v. F. Bhagwandir, Parmanand 19^4’siml f 

V. Louis Dreyfus, 1928 Mad. 107 ; 107 I C. 793 ^ ^ ^ ^ ’ Arrunchala 

Bishambarv GangaSahai, 1923 Lah 2P-71IC 734 

BalH:Dun.,erme.,T.K.M (.835) 1 CM, 

Russell on Arbitration, 17th Edn., p. 17. 

A.I.R. 1924 Sind 2? ; 83 I.C. 539. 

Stranslord v. Green, 2 Mod. 228 ; Bhogn'an v. Hiraji, 1932 Bom 516 
Thom.is V. Atherton, (1878) 10 Ch. D. 185. 

Bhagivanv. Hiraji, supra i Dooley Chand y MusaU t » ^ . 

Das V. Baij Nath, (1926) 48 All. 239. ^39; Gopal 

Thomas v. Atherton, (1871) 10 Ch. D. 185 {C.A.). 

Venkaiachallam v. Ramanathan, 1920 Mad.'760 : 39 Mad. L.J 26y. 
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bi Hanuman Chamber of Commerce Lt/J v r n 
Where fte initial reference to arbitration on behaifThk"fi’' = 

one of the partners without any express or imoLn by 

other partners, there is nothing to prwent such The?bis 

be by any express act or declaration and may be imnli?H 

It may be inferred from mere acquiescence or 

part of such other partners. or silence or inaction on the 

ncrihip Act, one partner has no implied authoritv^ t 
relating to the business of the firm to arbitrabon ^But 

on ground of want of authority of the partLr 'ballengmg the award 

or oKe foS'h.T^ ““‘borisation need no" be fn writTg 
exteeS to M actual and the authority will only 

other questions ’’® construed as covering 

Court « anv a do not come forward before the 

aTtrafionh^Ms ''’® suggestion of a reference to 

S 34 of the Act partners in his application under 

at IeasVl^?thri ‘ 1 T‘b“‘ they by their act or conduct, or 

made by hil appSoTSnder 


partner doMnJT?^ of the Partnership Act, the implied authority of the 
of the firm tn submit a dispute relating to the business 

defers Hence, where a managing partner of a firm 

the other nartnira *? ^^^dration without express or implied authority of 
not be binHino S® jward decree obtained in such proceedings would 
«o ioiaimi ili/ the partnership property of the partner not 

hit Uabil^v ia #.«?***^®**?” entitled to ignore the decree so far as 

Dertv shmil/i although the other partnership pro- 

and tale in 1*^ ® *“l®rest in the property is not liable to attachment 

»na taie in execution of decree.^ r / 

^ / S- C<«n»« (b)—opening banking account. 

authori^^n ®^®“®®ofany usage or custom, a partner has no implied 
“ open a banking account for the firm in a name other than 

Cbiwic//^l\^'iq« 181. Sec also Messrs. Shankcr Dos v. Cr.<7, in 

s. AeLR. I9S8 AU. 522. 

^ ^bdetBuuatn V. BaattmMU p...ja . __.... 
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that ol the firm.* But a partner is nevertheless competent to open an 
account in the name of the firm and where an account in the firm name 

exists one partner may diaw cheques on the bankers in the name of the 
firm and bind the firm thereby 

6. Clause (cj—compromise or relinquishment of claim. 

U- each partner has power to receive payment of a partner¬ 

ship debt and to give a discharge for it on payment,^ it does not follow 

that he has power to compromise or settle the debt in any way he likes 
without payrnent. As a general proposition, an authority to receive pav- 
ment of a debt does not include an authority to settle it in some other 
way. Hence although a partner in a firm can give a valid discharge he 

cannot compromise a suit instituted in (he name of the firm unless au’the 

partners assent to it/^!n such a case the fact that compromise was bona fide 
or was not fraudulent or collusive does not make any difference ® 


Express power from other partners is needed in order to enable a 

a claim whether in legal proceedings or otherwise • 
^ f though he has an implied authority to assign 

a debt^ due to the firm, has no such authority to assigi^ a decree for 
money obtained by the firm for an amount which is less tha^the decretal 

nTiIVn -ff The clause, however, seems to refer to a transaction between 
a plaintiff or a decree-holder and a defendant or a judgment-debtor onlv 

® asuigns a decree obtained by the firm to a 
third person for which It Will feWl, he merely sells the firm’s p^pertv 

and does not compromise or relinquish any claim as contemplated by 
the dicree« face value of 


It follows from the rule laid down in this clause that under the Act 
Release of a claim. ‘Inot within the implied authority of a partner to 

release any claim or portion thereof by the firm without 

receiving full payment- In England it has been held in some oir ca^es 

that release by a partner operates as a release by the firm » In inHi. f 
some of the Courts held in cases decided P^io^^o the PartnershlrA^ 


1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 , 
9. 


Alliance Bank Ltd. v. Kersley, L.R. 6 C.P. 433, 

Bank of New South Wales v Goulhum Unii^x, 

543 : 87 L.T. 88. ^outbum I alley etc.. Proprietary Ltd., 1902 A.C, 

See notes on pages 260 to 264 ante. 

480. SeeLso ImcrnStni'coa^Coip^x. P.si SaFconcek^Ti R C 

Rfl»i Wiraj V. Dmm CAa«J, 1933 Lah.618, 620: 144IC I ’ ’ ' ^al. 45. 

do™ laying 

are no longer good law. See Palaniappa Chettfar relinquish a claim 

AA6;MayaDas v. Bhagwan Das, 1924 Sind 41 - ^ 

1923 Sind 63 ; Utankalal v. I. 

22:198 I.C. 

Glilab Chandy. Ram Niwas, 1930 A.M.L.J. 79 

Furnivalv. Weston, (1822) 7 Moore ir p ' ic/: .a . ... 

(C.P.) 19Z-, Barkery. ^**“’■* 
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implied authority of a partner to release 
a debt by accepting an amount smaller than that actually due to the firm ^ 

fh! these cases cannot now be regarded as of authority on 

the question under consideration. ^ 

In Bishwanath v. Jagannath Prasad,^ it was held; The case con- 

was due and realizable by the firm from the debtor. Where a certain 
amount is validly due to the firm, one partner has no implied authority 

unless there be a custom or usage to the contrary to relinquish a portion 

ot that claim by compromise or otherwise. The claim here referred to is 
a claim which is lawfully due and not an obvious error in a bill or other 
document made out on behalf of the firm by its servants or partner. Tn 
the ordinary itourse of business where a firm deals in purchase or sale of 
pods accordi^ to orders of its customers and the goods supplied happen 
to be of an inferior quality or short in weight and the mistake is pointed 
out by the customer, the partner .who is dealing with the matter must 
ot necessity have the power of correcting the mistake, otherwise the day- 
to-day business of the firm cannot be carried on. 

D j ^ u- V. A. Vetikataramanjaneyulu,^ the Andhra 

v^urt held : Even in a case where there is no winding up 
ot the aiiairs of a firm, a partner has no implied authority to transfer 
an asset or compromise or relinquish a claim or a part of the claim without 
the authority of the other partners. If a partner has no implied authority 
to transfer a claim or relinquish or compromise it, he cannot say that it 
cannot be later ratified. Where there is no authority at all at the inception, 
there can be no question of any ratification. Merely because none of the 
partners are made parties to the suit, it does not preclude the defendant 
from raising an objection to the validity of the transfer made by one of 
the partners m a suit by the transferee to enforce against him a claim 
under that transfer. 

rj 7. Clause (d)—cannot withdraw suit or proceeding. 

This clause is contrary tr Harwood v. Edwards, cited by Lindley 
at page 3^ (Ninth Edition), a case which seems to be un reported. The 
clause is a logical inference from clause (c). It seems unreasonable to 
hold that a partner cpnot compromise a claim by the firm but that he 

can withdraw the suit. The clause has been enacted as having best suited 
to Indian co ndi t io ns.* 

A provision in a partnership deed authorising a partner who has 
been appointed the General Manager of the business to negotiate with 
all persons and companies in furtherance of and for the purpose of 
business, clearly gives him power to negotiate a settlement of a suit 
against the partnershin firm for the recovery of partnership debt.^l^ 

1. Veerappa (1918) 41 Mad. 446. 452. 453; Mayados v. 

0933^^8 cS* ^^48**^** V. Firm of Netai Chandra and 'another, 

A.I.R. 1956 All. h : 1955 All, L.J. 374. 

(1967) 2 An. W.R. 131^ See also this case as cited under section 47 post. 

^ the Report of the Special Committee, Gazcttec of India. (1931) Pt. V. p. 41 

HotueLimUtd Agency Paints and Laeguers Ltd., fii.l.K. 1954 Cal. 409 

cited at p. 168 ante. 

GM. Shahanl v. Havero Trading Co., 51 C.W.N. 488. 


2 . 

3. 

4. 

5. 
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agaiDsttfaffo^ (e)—cannot admit liabiiity In suits or other proceedings 
I. „is in accordance with the decision in Hambridge v. De 

w A where it has been held that one partner has no authority to 

oina the firm by consenting to an order for judgment against it. Similarly, 
a partner cannot consent to an injunction being issued against the firm 
and to p^y cost of the proceedings.^ 

Clause (^—acquisition of immovable properly. 


in the absence of any usage or custom of trade to the contrary, the 

implied authority of a partner does not extend to the acquisition of any 

immovable property on behalf of the firm.^s already noted,® this clause 

gives statutory recognition to decision m Sharp Afiligan* and Jiaghu 

Nath Dass v. Morarji^ and makes obsolete the decision in Chinnaramanuia 
V. Fadamnahha} j ^ 

The clause is wide enough to cover all acquisitions of immovable 
piopcrty either by purchase, mortgage, lease or otherwise.^ Thus a 

partner has no implied authority to take on behalf of the firm a lease of 
i^ovable property.® Where, however, in case of a lease other partners 
do not repudiate the lease and the lease property is occupied for purpose 
of the firm, that would suffice to establish the adoption of the lease by the 
other partners and thus will be binding on the firm.® 

^^10. Clause (g)—transfer of immovable property. 

Thip clause lays down that in the absence of any usage or custom 

of trade, a partner has no implied authority to bind his co-partners by 

transfer of immovable property belonging to the firm, with the result that 

'i partner cannot in the exercise of his implied authority even mortgage 

)r give a lease of immovable property belonging to the firm. This is 

based upon the rule enunciated \n Harrison v. Jacksond^ / 

/ 

In India it was regarded as well-settled law that a partner could if 
it was in the ordinary course of the business of the firm, bind his'co¬ 
partners by a mortgage property made for the benefit of the firm though 
no^ executed by them.^* This rule accorded with the principle that power 

1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 . 

9. 

iO. 


U846) 3C.B.742. 

Warne v. Bromley, (1814) 3 L.T.O.S. 70. 

See notes on pages 266. 267,268 ante. 

22Beav. 606: 52E.R. 1242: 111 R.R.501. 

(1892) 16 Bom. 568. 

Lah. 715; 169 

See Select Committee's Report on Clause 19. 

Sharp V. Milligan, 22 Beav. 606. 

^ja Ram yDmlal Ram, supra. See also THak Raj y. Verma ILR <19M 
Punj. 2^4—Lease executed by one oartner on hehaif u- j* 

partnerl^Suit for rent is maiminabl^ S aU tiio p?r£em ***“*** 

(1797) 7 T.R. 207 : 4 R.R. 422. 

Somastm- 
209. 219 ; 

Delb, i (1882) 9 ^1421. ''As'iX iSZ a 

/.r. y.P.. 731.TRfcitcd un&er S a of 


11. Jug/eewan Dofi y. Ram Das imi) 2 M.l. A. 487 (PCI • yisan rnmt v c.,. 

(1908) 31 Mad 206 ; JetLhhai v. ^hotta&\\mrU%im 
Jofferali v. Standard Bnnk of S. Africa (19281 30 Ron/T b ° 
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to borrow is incidental to power to trade and that power to nicauc 
the business assets is incidental to power to borrow. Besides, the Enluth 
law which the present sub-clause seems to adopt, though it does not 

implied authority of a partner to transfer property of the 

firm by executing deeds,» does allow a partner to effect a morteaee of 

j equitable mortgage also because a mortgage by 
deport of title-deeds would under the Transfer of Property Act be 

immovable property.^ A mortgage by deposit of title-deeds 
has become usual in the Presidency towns for raising money for the iirm 

w 5®*^^ « commercial business. The present clause will, if it is sought to 

bmdthefirmin such a case, necessitate proof of usage or custom of a 

trade or actual authority or subsequent ratification of the act bv the 
other partners.* 

y 11. Clause (h)—autbonly to enter into partnership on behalf of the 
nnn. 

Aprtnerdriphas no implied authority to enter into partnership 

with other person on ^half of the firm. The clause gives effect to the 
decision in Smgleton v. Knights 

lnGhisuIal\.Sm.Abbeyi^war*it was held: Where one of the 

enters into a fresh partnership with another firm on 
t«half of his firm It Monot be said that he IS carrying on the business of 
the original firm and hence the partner cannot be deemed to be clothed 

with any authority on behalf of the original firm. In such a case it must 
be proved that the other partners of the original firm had given cither 
express or implied ^thority to suclM> artners to enter into thislicw 
partnership or that they subsequently ratified the action of such partner. 
Whenever such a partnership was entered into, it is to be deemed that the 

partnership vvas entered into between the individual members of the two 

firms as It IS the definite policy of the Jaw to validate, if possible, the 
accomplished fact. 


12: MIscellancoiis. 

Registration affirm under S. 26-A of the Income tax Act, 1922. 

In TbdZifl .Wo/v. Commr. o//.r.’there was a partnership between a 
firm and an individual. A partner of the firm signed subsequent pariner- 


* 2 k!b"829 832*""’ ^ ’ Marchant v. Morton, Down & Co., (1901) 

3. Section 38, Traiurer of Property Act. 

*' V. DWA/ d London Bank, 4 All. 437 

•» condticUng the businets of the partnership in such a manner as to make 

management of the business resis wiih him, 
^ be rMouped for advances made to the mortgagor partner 

proportion as they must 

discharge debts due to the other creditors.) 

5. (1888) 13 App. Cas. 788 : 59 L.T. 738. 

6. A.I.R. 1936 Ajmer 4. 

7. A.I.R. 1963 Punjab, 237. 
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o'f'imnLH''' “"'S’"®' without any 

earhfr firm rf The shares of individual partners of the 

w; j rr^Tthf “ 

20. The partners in a firm may, by contract between 

Extension and partners, extend or restrict implied auth- 
rcstriciion of oritv of any partners 

partner’s implied ^ ^ 

authority. 

^‘^^'^it*'standing any such restriction^'any act done bv 

y ^ hinds the firm, unless the person with whom he h 

S-jiS':: £ a^p'ar 


1 . 

2 . 

3. 

4. 


Synopsis 

Object of the section. 

Section explained. 5 

Construction of extended authority, 6. 
Restriction of implied authority 


\yhcn binding on third party. 
Dormant partner. 
Restriction of liabilities. 


f</ 1. Object of the section. 

authority of a partner. A^s* th^guiding^ priLipie^^of^^himplied 
IS to leave as much freedoni as noss^ble f<l partnership law 

of the Act fell that there should be ^a provision 

»™.,d Td. j„;;t 

But these agreements are made bv the non l 
own interest, and it is equitable that iLv i!i‘heir 
parties. Hcnee the second paragraph of^ thisP^judice third 
restriction-placed on a partner’s imphed author*, f nl. P‘'°'"'‘l« <hat a 
a third party dealing with a firm unlesr ha^ «,* f O" 

Ae partners w^ld the full implied authoj w rub,>c “‘®‘ ®'‘ 

tidns as have been brought within his knwledge.^ ^ 

The last-ihree lipes' iOf this iPrtmn ^ i ■. 

party does not know tha't he is dealinE^with"^ “ ‘“e “'■td 

obvionsly he has no expectation from Ae firm anH ’’h""" ® ''‘™- wh=n 
liable if the partner exceeds his actnai ^ Jl no right to hold it 

With slight alteration, from are taken 

oi section 5 of the English 

I ace City Tobacco Mart v. Coounr .r 

as„V2i"i=“ SU5 as 
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Partnership Act (see Appendix) and correspond in substance to the excen- 
tion to section 251 of the Indian Contract Act (see Appendix).' 

ho *'■“'*'"6 partnership is presumed to 

based on the mutual trust and confidence of each partner in the skill 

knowledge and integrity of every other partner, and eLh partner is ore 

hfnTth^^fi’^ business. In such instances the extent of a partner’s power to 

If ® ‘l^esf'on of law, and any agreement, among the partners 

no oSioTl®7r^°‘'“^r" operative aniy as between themselves, and has 
tL r a transaction with strangers unless they have notice of it 

Jia K powp of a partner, in such a partnership, rest in the usascs 

o?ii th"*** "totbods of those condueting commerce and trade and grow 
out of the necessity of commercial business.”^ ^ 

^ 2. Section explained. 

This section is really a corollary to section 19 of the Act It 
prescribes that by express agreement any power may be conferred upon a 

wnV h^^^lilwe ^ lawfully exercised by all the partners and the firm 
Htv partner done within such expressed autho- 

act seems to the third person to be beyond the apparent ■ 

^ u^***'® same time the powersofa pLtn"y 

be irnphed to any extent, but such limitations do not affect third persons 

“of"a%= ‘a°ge'';r ‘'’‘= ^ 

Ihtunfif "‘f™b':;‘'fi™ are S^°y 
^ ^ implied authority. When third person has notice of the 

limitations upon the partner's authority, the firm is not bound Th?s rule 

somewhat where the firm has acquired a usage or habit 

nature of its business, inconsistent with the strict 
limitations in the partnership agreement known to the third party. 

of a ‘"’P''®'* ‘“'‘hority 

aulhorflt wo^H ^Hli I, ® restricted implied 

1 - ‘ 1 ^® binding on the firm unless (I) the person with 

‘"® •‘lows of the restriction or (2) the person with whom 

whk P®«"®^ be a partner or (3)The person 

^oes not believe that partner to be a partner 

mam the partner whose implied authority hai ^n 
restricted by contract between the parlners.=*^^ umoniy nas oqen 

The of the implied authority of a partner being 

extend^ or restricted by contract between the partners, 

with the 

consent of all the partners and not by anyone partner 
wLffcf" ^ majority of the partners. The questio. 

#« K* co-partners' authority 

.bip lu. h,«., r "S.SS 


CoQfcnt of all 
partDcn necessary 
^Power to alter 
node of carrying 


1 . 

2 . 

3 . 


clause 20. 

o H.L.C. 268 per Lord Cranworth. 

Corpus Juris Secundum, yol. 68, S. 138. p 
Lai ChaXd v. Copi ^hcfh. ^ C.W.N. 167. 


See.also Cox v. Hickman, (1860) 
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principle, however, it would seem that unless he is in a position to dissolve 
the tirni, a notice that he is no longer bound by their acts will be inopera- 

b!* which a person has no right to give cannot avail him. 

But a majority of partners have considerable power to alter the mode of 
carrying on the business of the firm and if, in the exercise of their power 
they resolve that certain acts shall in future not be done by one partneJ 
alone, but only by two or more of them, any person dealing with a 
partner with notice of such a resolution will be affected by it.' 

rV 3. Construction of extended authority. 

A person who seeks to hold a firm liable on the ground that an act of 
a partner hough not wiihm the scope of his implied authority was binding 
on It as falling within the scope of his extended authority must prove such 
extension of authority. This may be proved by showing there was an 
express agreement between the partners to that effect or even by showing 
a course of dealing amounting to such an implied agreement. The scope 

however, be strictly construed ; and the fact 
th^ the other partners have on two or three occasions accepted on the 

firm acts done by a partner slightly in excess of the scope of his express 
authority IS not sumcieni to establish a much wider authority than the one 
which in fact existed, l^emabhai v. Brown,^ a firm of carriers aiithn 
nsed one of their partners to draw bills on the firm to the extent of Rs %o 
each. A partner acting in excess of his authority, and without the kno^ 

itlu* "ti I two promissory notes for Rs. 1 000 

each. The plaintiff in whose lavour the notes were made knew that 

partner extended upto the particular sum of Rs 
200, bu also knew that two of his bills for Rs. 300 each had been 
previously accepted by the firm. In an action against the firm on the 
notes It was held that the firm was not liable for the whole amount 
drawn ; and that It was not within the implied authority of he nTrtn^r 
in the particular kind of business to draw bills on behalf of the firm “ 

f| 4. Restriction of implied aulhorily : when binding on third party. 

A person dealing with a firm is entitled to assume that aii -ic 
partners are entitled to use their implied authority. A restr ction thoil 
fore, placed upon the implied authority of a partner has no 

third party dealing with the firm, unless such party h"° nmW?he 

S sr ii'a vi^ ™ 

On the other hand, it would hardly be fair that a person, who with 

Person dealing ^ Partner knowing that this authority is restricted in 
with knowledge of respect of the particular acts, should be entitled tn hJ!I 
«ch restriction. the firm liable in respect of those Unauthorised acU 


1 . 

2 . 

3. 

4. 


« citing 

193 ; Imperial Loan Co y. S/vne (/smI 1 Q.B 599 . ’ Pfic? 

(1873) 10 Bom. H.C. Rep. 319. 

See Cox v. Hickman, (I860) 8 H L r • r. a . 

166;^/derjonv.Po/»MCamp (>*55) I| Exch. 

I.C428 ; Halieu w Dowdall (185^’ ^ O k j . 238 : 126 

1930 P.C. 238 : 126 I.C.-428 ’ ''' 264. 
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An agreement restricting a partner’s implied authority would ordinarily 
w express, but it is possible that an agreement of this nature may be 
disclosed by the course of dealings between the partners and a third 
party would be bound if it be in his notice.^ 

Rowley states the principle thus* : “ As between the partners the 
powers of any of them or each of them to make contracts for the firm may 
be restricted either by the partnership agreement or by other contract 
Howe’. er, as contracts entered into by a member of a partnership, within 
the scope of his authority, are binding upon all the partners as a firm 
third persons-have the right to place a good-faith reliance in the apparent 
scope of the partner’s authority. A third person is not bound by a secret 
agreement between the partners whereby the authority of one or more of 
them is restricted, where such third person deals with the partner whose 
authority has been restricted without notice of such restriction. And the 

burden of proof as to knowledge of such restriction is on the party setting 
up the restriction. * 

** But one who has notice of restriction on a partner's authority and 
enters into a contract with him beyond his authority is bound by such 
notice and can hold only the partner with whom he contracted and the 
firm as a whole or other members arc not bound. ” 

^ 5. Dormant partner. 

The last portion of the section deals with a case where the third party 
does not know that he is dealing with a partner in a firm, when obviously 
he has no expectations from the firm and has no right to hold it liable if 
the partner exceeds his actual authority.® The effect of this part of the 
rule is that though ordinarily a dormant partner is liable for all acts of the 
active partner done in the course of the business which are within the 
scope of his implied authority, if there are any limitations imposcil on that 
authority by the contract between the partners, they will be operative 
The reason for the rule is that in such a case no credit is in fact given to 
the dormant partner so that it would be reasonable to hold that he 
should not be liable for any act done by the active (ostensible) 
partner in excess of his actual authority.^ If a mere dormant partner 
were known to be a partner, and the limitation of his authority were not 
known he might be able to draw bills and give orders for goods which 
would bind his co-partner ; though in the ordinary case this would not be 
so, and he would not in the slightest degree be in a position of an agent 
for them.® 

^ / 6. Restriction of liabilities. 

Though it is open to the partners to restrict their implied authority, 
the law does not countenance any restriction of their liabilities. Thus 


1. Ufankalal v. hfetai Chandra, 1934 Cal. 177 : 150 1.C. 69 : 38 C.W.N. 545. 

2. Rowley on Partnership, 2nd Edn., Vol. I, pp. 335, 336. 

3. Notes on Clauses. (Report of the Special Committee). 

4. The dictum of Wills J. in Watteau v. Fenwick, (1893) I Q.B. 346. was without 

reference to the corresponding rule under the Enigish Act, and ha.« noi been 
accepted {IS laying down the true rule; also sec Ram Chandra v. Kasem ((923i 
28 Cal. W.N. 824, 829. See Desai, p. 123. ^ 

5 Cleasby B,, in Holme v. Hammond, (1872) L.R. 7 Ex. p. 233. 
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where partners agree amongst themselves not to be liable beyond a certain 
amount and a stranger has notice of the agreement, this does not prevent 
him from holding the partners liable beyond the amount agreed upon.^ [iN 

21, A partner has authority, in an emergency, to do all 

Partner’s autho- purposc of protecting the firm 

rity in an emer- from loss as would be done by a person of 

^ ordinary prudence, in his own case, acting 

under similar circumstances, and such acts bind the firm. 

Partner’s authority in an emergency. 


“This is a new provision. The English Partnership Act, though it 

Departure from down in section 5 the authority of a partner in 
EnghUhlaw. terms Similar to section 19 of the Act, contains no 

provision enabling a partner to bind the firm by any 
act done in an emergency for the preservation of the business or the 
property of the firm, when the act is not in accordance with the usual 
method of transacting business. In fact the law may be stated to be 
that the power to do what is usual does not extend to doing what is 
unusual however urgent.- Nevertheless, the English Act in section 24 (2) 
provides for the indemnity of a partner by his co-partners for anything 
necessarily done for the preservation of the business or the property of 

firm. The exact grounds of that indemnity arc not clear, though Pollock 

and Lmdiey seem to rest it on the doctrine of salvage. In accordance 
with this doctrine Lmdlcy would confine the indemnity to cases where the 
property of the business is in fact preserved by the act of the partner We 

are of opinion ibai there is no reason why a partner should not-have the 

emerpney p^ers which are conceded to an agency under section 212 of 
the Indian Contract Act, or why the right to indemnity should not be co-’ 
extensive with the authority of the partner. We have accordingly intro¬ 
duced a special clause, m terms of section 212 of the Contract Act and 

have made appropriate changes in regard to the right of indemnitv in 

clause (c)(M)ofclauscl4“MNow section 13). indemnity in 

I Under this section every partner can bind the firm by all acts done 

Emergency emergency, with a view to protect the firm 

powers. from any loss provided that the partner has acted as 

reasonable person would have acted under similar 
circumstances. And under section 13 (2) (,/) a partner is entitled to be 
indemnified by the firm m respect of payments made and liabilities 
incurred by him in protecting the property of the firm in an emergency."]^ 

22. In order to bind a firm, an act or instrument done 
Mode of doing or executed by a partner or other Dcrson nn 
.Ct.W fin,. behalf of the firm shall be 'done L^^^ecuteS 

Greenwood's case, 3 De G.M. & C. 576 ; 98 R.R. 221 : 23 L.J. Ch. 966. 

See Houghton y. Pillington, (1912) 3 K.B. 308 ; Hawlavnev Biiur,,, i \jr a. mi 

595 ; Re Cwww/ffwi 4 Co., (1887) 36 Ch. 532. ^ v. /ft/wr/ze, 7 M. & W. 

Special Commiliec’s Notes on Clause 21. 

Aggarwala's “Law of Agency”. 


1 . 

2 . 

3 

4. 
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in the firm ^ name, or in any other manner expressing 
implying an intention to bind the firm. ^ 


or 


1 . 

2 . 

3. 

4. 


Synopsis 

Principle of the section. transaction. 

Negotiable inslrumems liabililfoffrm%J^^^^^^^^ 

Firm receiving benefit of partner's 6. Rules regarding promissory notes 

1. Principle of the section. 

1890 but .s expressed differently. The English model says ha, certain 

acts if done in a certain way bind the firm. The present sectidrsays 

that these acts do not bind the firm unless they arc done in a certain 

way. This seems to be the intention of the English model and to bl lhe 
law in England.^ 

A... ‘provision in the Indian Contract 

Act, corresponding to the present section, yet this section has not effected 

any ctenge m the law. It does no more than state what was the llw 

on'hehalf nfU*' V'* “ P^.r'’’'^r ‘f ort^er to bind the firm should be dorTe 
to be so done.^“^ that it should also purport 


Mode of doing 
act to bind firm. 


win 1 ^" w executed by a p.anner, 

executSi—on tl'c firm only if it is done or 


(fl) on behalf of the firm, 

(b) in the firm name, or 

’th^firm.''" implying an intention to bind 

T!!* proposition that a partnership is bound by those acts 

«nll^® in of'heir au,hori,y^, the sense 

with Ihe^qualification 

n hi Chaf"P® 'oosht to be imputed to the firm was acl'ng 

chme'er “f a8ent“'b"t’a?f ^ P'^'o^'P^I- 'f he did not act in hi! 
be imnuted tn fi* a principal on his own account, his acts cannot 

^mputed to the firm, and he alone IS liable for them even thoueh the 
XdTpon^he 'hi* qualSioI:°mt,t* 

present Sn ? ® Proposition above referred to is recognised by the 


2 . 

3. 


wa" Originally, in the draft bill there 

Act providing that general rulesVeIa*^^nowi*r.«^'r®" ^ English. Partnership 
were not to be affected Th<. outfit”® to execution or registration of docutnenti 

that spcciallaws rcla\in> on the ground 

the drawing, accepting and endop«inff^^f*‘°!I ^^,^f®8istraiion of documents and to 

case without (he proviso. orsing of negotiable instruments will apply in any 

I9451^ad. 163 : (1945) I Mad L.J.279. 
2 Ch. 404^ * ^hmes j1s.<itirance Corporation Ltd. v. Paterson, (1902) 


4 . See LindUy, p. 222 . 
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The liability of a firm arises only where the partner or another 
person acts or executes an instrument on behalf of the firm, i.e. as 
agent of the firm and not on his own account ; otherwise no liability 
Will be cast on the firm even if it has benefited by the act.^ The 
matter is simple enough when an act of a partner is done in the name 
of the firm. The difficulty, however, arises when an act is not done or 
an instrument is not executed in the name of the firm but an allegation 
IS made that this was done on behalf of the firm.- In such a case the court 
has to inquire whether the facts show that the act was done in any manner 
^pressing or implying an intention to bind the firm. If the circumstances 
indicate or imply that he was acting as an agent the act will be the act of 
the firm and binding on it; in such a case it would be immaterial that the 
firm s name was not mentioned or that the other party did not know 
that he was dealing with a partner of a firm. 

In Ram Narain v. Commr. of I.T.U.P} it has been held with reterence 
Ss. 19 (2) (g), 22 of the Act : It is indisputable that all the partners 
of a firm, conjointly, can transfer immoveable property belonging to the 
firm even though any one of the partners, individually, may not be com¬ 
petent to do so. Such a transfer must be subject to the provisions of S. 22. 
An instrument will have to be executed by the partners where such execu¬ 
tion is necessary in law. 


Since S. 54 of the Transfer of Property Act states that transfer of 
tangible immoveable property of the value of one hundred rupees and 
upward can be made only by a registered instrument, such a transfer 
cannot be effected by mere entries in the account books of the firm by 
Cieditmg the property account by the amount of the value of the asset 
th^ereby getting it squared up and debiting the capital accounts of each 
of the individual partners by the proportionaie part of the value of the 
asset corresponding to his relative share, thereby reducing the amount of 
the capital each one of the partners had contributed to the firm. In such 

a case, the property will continue to remain the property of the firm in 
spile of the said entries. 


In Devji v. Magan laf* the Supreme Court held : “ .S. 22 of the 

Sub-lease. Indian Partnership, 1932, clearly provides that in order 

U . 'u U ?r r a” ^Ct or an instrument executed 

by a partner on behalf of the firm, the act should be done or he 

instrument should be executed in the name of the firm, or in any other 

manner expressing or implying an intention to bind the firm The suS 

l^e was not executed in the name of the firm, and it has been found by 

the courts below that respondent No. 4 in obtaining the lease did not act 

on behalf of the firm. This in substance- means thatfn obSg th^ 

sub-lease, the parties to it did not intend to bind the firm bv®that 
transaction. ^ 


1 . 


2 . 

3. 


W. 79; Ex-p. Eyre d i» 

Abdtil Rahrr.fin v. Afzal Hussain, 1933 Qudh 259 ; Seth Rtfni /^/1 ’ 

H^C.P.L.R 22 ; Sharanbasappa v. Rachappa Bassappa. 1931 lof^: M2l1:’ 

Su'valal V. FazUe Hussain, 1939 Nag. 31 :1.L.R. 1939 Nag 425 

73I.T.R. 423: (1969) 1 1.T.J.7I9 (All.). See Yearly . 

2531; Section 22 of ihc (English) ParmershiTAci nlfl ’ ^olrnns. 2530, 
no provision corresponding to it in the Indian I^rShro Act^ w 
A.I.R. 1965 S.C. 139, 140. ’ 
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2. Contmctfl. 


Cases relating to contracts form by far the maiorifv /Nf ^ 
arise for consideration under the rule laid down in this 
section does not lay down that a contract in order to bp 
firm should be in a particular form. Apart from cases of neeotiaWp 
ments to which some special considerations attach, the question maroft™ 
arises in connection with contracts is whether oral evidence fs admu/w” 
to show that the contract had in reality been entered into on behalf of the 
finn and that therefore other partners were liable under it.^ 


The contract may be verbal or in writing and mayormav not r^r^r 
to the faro at all. But in any of these cases if it can be shown tha^ a pLtneJ 
was iMlly acting for the firm and had authority to do so all his co-partnerl 
will be bound by the contract. Where direct evidence is not available in 
show that the contract was on behalf of the firm, the fact has to be 
proved by the circumstances attaching the transaction, the nature ana 
practice of the business of the firm and the conduct of the parties If there 
IS evidence of circumstances which go to show that the contract must be 
deemed to have been intended for the firm effect will be given to the same 
In such a c^e the knowledge of the person dealing with the partner is not 
ot the gist of the matter, fc^r the act was the act of the f rm by its agent 
(the partner) and the firm is for all practical purposes the principal. What 
IS important is not whom the third party thought he was dealing with but 
who m fact was dealing with him. This is the ground on which the liability 
of every dormant partner rests and the principle on which it is based 
IS the same that applies to the case of an undisclosed principal.^ 


\n Beckham v. Drake,^ Drake, Knight and Sturgey were in partnersnip 
as type-rounders ; but Drake was a secret partner. A written agreement 
relatwe to the partnership business was entered into between the plaintiff 
and Knight and Sturgey, and 1 for a breach of this agreement by them the 
action was brought. Drake’s name did not appear in the agreement; he 

; nor when the contract was made was he known to the 
plamtifftp w a partner. It was nevertheless held that all these partners 
were liaole jointly for a breach of the agreement, inasmuch as the agree- 
ment itself was clearly entered into by the firm, and Drake, like any other 
undiscloud principal, was liable to be sued as soon as his position was 


Similarly in Venkatasubhiah v. Govindarajulu* it was held that in an 
action on a written contract entered into in the name of a partner, oral 
evidence was admissible to show that the firm was the party liable on the 
contract, and that the other partners could be sued on it though no allu- 

««on was made to them in it. 


Govinarajutu, I.L.R. 37 Mad. 45 ; Gordhandas v. Rc 

(1827)7 Taunl. 295; Beckham v. 

4 


2 . 

3. 


4. 


Drake 


See Desai, p. 124. 

overniling Beckhams. Knight, A^mg. N.C. 
(1915) 39 Bom. 261 (P.C.) ; Mathura Naths. 
46Cal. L.J.362; Couthwaite V Duckworth, (1812)12 
7 ^^^' V. Nutlalt, (1858) 5 C.B.N.S. 122. 

(1908) 37 Mad. 45. 
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In Brett v. Beckwith^ it has been held : An agreement between under¬ 
writers to act in concert and share equally the profit and loss of all insu¬ 
rances, constitutes a pai mership, though each underwrote policies in his 
own name for distinct sums. 

In Suwalal v. F<tzle Hussain- a managing partner of a firm gave surety, 
and the letter under which the surety was given read as follows : 

“Please accept the salutations of Rajab Ali Mohammad All. This is to 
write to you that please keep a khata of the goods of Rs. 200, in words two 
hundred rupees of Adam Ali Nazar Ali of Maiiza Sirpur. The responsibility 
for Rs. 200 is ours. Sanibat 1985, Mite Kariik Sudi 3. Thursday dated 15lh 
November 1928, Rajab All Mohammad Ali by the pen of Fazle Hussain.” 

It was held that the executant clearly purported to act on behalf of 
the firm and the other partners were liable. 

In conformity with the same principle, if one partner, acting in fact 
for the firm, orders goods and they are supplied to him, the firm will be 
liable to pay for them, although no mention was made of his co-partners,® 
and they were unknown to the seller of the goods 

It is to be noted that under English law in an action on a written 

contract, oral evidence is admissible to show that the 

nn*hu^«ii Accaunt ^ contract, contracted for himself and as 

agent of his partners. Consequently such partners 
are liable to be sued on the contract, though no allusion is made 
to them in it.® This is also the law in India, and there is nothing 
in section 91 of the Evidence Act to show that the Legislature intended 
to depart from this settled rule of English law which has been 
applied by courts in India in a number of cases.® Negotiable instruments 
form an exception to the above rule relating to written contracts entered 
into by a partner in his own name ; they are governed by a different rule^ 
which we shall shortly notice. 

On the other hand, if one partner only ts dealt with, and the 
circumstances are such as to show that he was acting and was dealt with 
on his own account i.e., as a priifcipal, and not as agent of the firm, he 
alone is responsible.® Thus, where persons work a coach in partnership, 
each having his own horses, and one of them orders fodder on his own 
account, he alone is liable for it.® But there must be very clear evidence 


1. (1856) 3 Jur. (N.S.) 31 (M.R.): 26 L.J. Ch. 130 ; E. & E. Digest, Vol. 36, p. 326. 

2. 1939 Nag. 31 : 1791.C. 771. 

3 City of London Gas Light and Coke Co. v. Nid/oUs, 2 Car. & P. 365 : Whhwell v 
Perrin, 4 C.B. (N.S.) 412. 

4. Ruppell V. Roberts, Nev. & Man. 31 ; Robinson v. Witkinson, 3 Price 533 : Bottomley 
V. Nuttall, 5 C.B. (N.S.) 122. 

5. Sec Beckham v. Drake, (1841) 9 M. & W. 79 ; Wilson v. Hart, (1817) 7 Taunt. 
295 : Colder v. Dobell, (1871) L.R. 6 C.P. 486. 

6. See Venkatnsubbiah v. Covindarojulu (1908) 37 Mad. 45 ; Gordhandas v. Raglmvlr- 
dasji, (1932) 34 Bom. L.R. 1137, 1140, 1141. 

7. See Desai, p. 125. 

8. Lindley. p. 225. Sec also Ex-p. Eyre, 1 Ph. 227 ; British Homes /tss. Corp. v. 
Paterson, (1902) 2 Ch. 404 ; Green v. Downs Supply Co., (1927) 2 K.B. 28. 

9. Bartonv. Hansons, {1909) 2 Taum. 49. 
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».rds M C .{ ».M,.. So, In 1 “SSl" 0^= ' .“ ,,-1'"; 

ntTr"th“" ® Pf‘° the effect that the publXrXl 

pay for the paper, printing and other expenses of publication and tha 

after reimbursing himself and deducting a commi^ion, the mofits shal 

be provided equally, the author is not liable for the naner ?r 

which may have been supplied and executed by the publisher.^ ^ 

3. Negotiable instruments. 

With respect to negotiable instruments the rule is otherwise The 

[s“bind*ifp undisclosed princip^^l 

r * principal when discovered, and he can be sued upon 
It, docs not, however, apply to bills of exchange and promissory nm« 

Special laws relating to execution and registration of instruments ^nd to 

to annfj^n endorsing of negotiable instruments continue 

partners. So when considering the question of the 
mode of executing negotiable instruments like bills of exchange and 
promissory notes, so as to be binding on the firm the DresenMertlnn 
must be read with sections 27 and 28 of fhe Negotiable Instruments Act.^ 

* 1 , , was held: When a suit has been filed on 

the basis of a negotiable instrument, the rights and liabilities of the pLies 
are governed by the special provisions of the Negotiable Instrumenfs Act 
and if any ot the provisions of the Partnership Act or the Contract Act 

provisions of the Negotiable Instruments Ac? musi 
prevail. If a duly authorised agent^ias acted in the name of the princinal 

the principal IS liable on the instrument, otherwise not. It is fhSre 

essential that from the instrument it must be plain that the agent was 
acting in the name of the principal. It is not sufficient that the princ paP? 
name should be ‘in some way’ disclosed. In view of Ss 26 27 and 9 r Lr 
the Negotiable Instruments Act, 1881 , it cannot be said tha" if an 
action on a bill of exchange or a promissory note against a person whose 
name properly appears as a party to the instrument, it is open either bv 

way of claim or defence to show that the signatory was in realitracling 

f^oi: the unffisclosed principal. Thus when a suit is based on a negotiable 
mst^ment, it ts the m^^trument only which can be .looked into for dete ? 
mining the rights and liabilities of the partie/. Thi., ina efse of an 

instrument signed by a partner without describing himself as suef Vt i? 

Circumstances and other evidence on record to 
establish that the maker was acting as a partner so as to bind other 
partners also. It is the contents of the instrument which must show tha? 

he has so signed- Extrinsic evidence is permissible only to interpret the 
contents of the instrument. me 

1. Barton v. Hansons, (1809) 2 Taunt. 49. 

2. ^r/r/jA/fo/wM Cpr^, L/d. V. Pflr^rjon. (1902) 2 Ch. 404 408 41J 

3. Lindley, p. 225. 

^ostwooiTv. Bain, 3, 

5, I9e7>^i ^.W. 738. 
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“Subject to the qualification that the name of a firm is equivalent to 
the name of all ocsons liable as partners in it, no person whose name is not 
on a bill or note is liable to be sued upon it. In order, therefore, that a bill 
or note may be binding on a firm the name of the firm must be upon it, 
and if the names of one or more of the partners only are upon it, the others 
will not be liable to be sued upon the instrument, whatever may be their 
liability as regards the consideration for which it may have been given”.* 
In order to bind the firm, the liability of the firm should appear on the 
face of the document executed by a partner and the partner should purport 
to execute the document on behalf of the firm,* In this case. A, one of 
the partners in the Punjab Alliance Auction Room, Lahore, executed a 
promissory note in favour of the plaintiff. The note was signed by A 
describing himself as ‘Proprietor Punjab Alliance Auction Room Lahore.* 
It was held that this was merely a description of A, and the firm was not 
liable on the instrument. 

In Sadasukh Jankidas v. Krishna PershatP their Lordships of the 
Privy Council held : The name of a person or firm to be charged upon a 
negotiable instrument must be so stated in the document itself as to make 
it clear on any fair interpretation thereof that he is the person liable 
upon it. In an action on a bill of exchange or promissory note against a 
person whose name properly appears as party to the instrument it is not 
open either by way of claim or defence t'* show that the signatory was in 
reality acting for an undisclosed principal.^ 

In Pattahhirami v. Kamisetty^, a promissory note was signed by two 
persons who formed a partnership with another person, in their own 
names without any words following their signature to describe in what 
capacity they signed the note, but was stated to be executed by the firm 
and recited that the amount of consideration was received on account of 
the necessity of the firm. It was held that the name of the firm as the 
party liable was sufficiently disclosed and the third partner who had not 
signed the note was also liable. 

It is not necessary, in order to render a firm liable on the instru¬ 
ment, that this name should be written immediately above or below the 
signature of the person executing it; nor is it necessary that it should be 
at any particular place.® 

In Johnstone v. Jan a promissory note was headed, ‘The 

Lahore Cotton Bailing Press* and signed by one of two partners in 


1 

2. 

3. 



S 



Boitomley V. Nutially 4 C.B.N.S. 122 ; Mile's Claim, 9 Ch. 635 ; Llndley, p. 226. 

Punjab United Bank w. Muhammad, La]\. 358 : 15 Lah. 652: 152 I.C. 626. 
Sec also Chapman v. Smethurst, (1909) 1 K.B. 927, 930. 

1918 P.C. 146 : (1919) Cal. 663 P.C.: 59 I.C. 216. See also Nagoor Meera v. H. M. 
Nainar Meera All, ISfeS Rang. 264 : 90 I.C. 639 ; Hari Mohun v, Surendra Natht 
1925 Cal. 1153 : 88 I.C. 1025 ; Mancher Shah v. Govind Ganesh, 1930 Bom. 424: 
128 I.C. 43; Pattabhiraml v. Kamisethy, : Wl I.C. \ Sharon- 

basappa v. Rachappa (1933) 35 Bom. L.R. 68, 70. 

See also 5/rara/n V. Chimandas, 1928 Bom. 516: I.L.R. 52 Bom. 640; Sreelal 
Mangtulal v. Lister Antiseptic Dressing Co., S9 I.C. 226 ; Johnstone v. Jan Bibi, 
1928-tadir722 : 111 I.C. 645 ; v. Bhikusa, 252 \ Kwong Hip 

Lone Saw Mill Co., v. C.A.M.A.L. Firm, 1933 Rang. 131; Jhat^ Mai v. Official 
Liquidator, 1930 All. 778 : 128 I.C. 758. 

(1928) 55 Mad. L.J. 574:1928 Mad, 1196. 


See Atma Ram v. Notan Das, 1930 Sind 4: 126 I.C. 741 cited below. 
1928 Lah.722: 111 I.C. 645. 
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his own name. It was held that the words at the top could only be taken 
as an address and there being nothing in the body of the note to show that 
both the partners were bound by it, the suit against the firm could not 
be sustained. 

In Sitaram v. Chimandas,^ the hundi ran as follows : 

*‘46 days after today. I promise to pay Seth Chiman Dass Fetch Chand or order 
the sum of Rs. 603 for the value received in cash. 

tSd.) G.V. ATHALE, 
Managing Proprietor, Gangadhar & B. Friends. 

4, Sandhurst Road, Bombay.” 

In a suit instituted on the basis of this hundi it was held that G. V. 
Athale was the party liable and not the firm Gangadhar and B. Friends. 
The words following the signature were regarded as merely descriptive of 
G.V.A. It was observed in this case : “Having regard to the fact that 
such instruments pass constantly from hand to hand it would be dangerous 
in the extreme to introduce any doctrine which permitted evidence to be 
given that a person who had signed a negotiable instrument apparently as 
the peison liable thereon was in fact the agent for an undisclosed 
principal.” 

In Sreclal Mangtulal Lister Antiseptic Dressing Co.^^ a hundi was 
drawn in favour of “M.N. Sons”. It was endorsed “M.N. Sons, Managing 
Agents L.C.” It was held that the words “Managing Agents L. Co.” 
were mere description of the M.N. Sons and that that firm was liable and 
not the ‘L. Co.' 

In Atma Ram v. Notan Das (A.I.R. 1930 Sind 4) the hwidi ran ; 

‘‘Seth Notan Dass Devi Dayai, Sabzi Mandi. Delhi. Written to Bhai Notan 
Das, Bhai Dip Chandani by Bhat Notan Dass Devi Dayai from Delhi, you 
will read his compliments. Further we have drawn on you the receipt for 
Rs. 1,000 in favour of Bhai Devi Oayal ChamanJal payable in the port of 
Karachi to a respectable merchant. 

Dustkhat Tirath Puj, Pokherdasni." 

It was held that the firm was liable and not the partner, as it is not 
necessary that the name of the firm should be written immediately after 
the signature. 

The decision of the Judicial Committee of the Privy Council in 
Karamli v. Karimaji^ is sometimes relied on to sh jwthat the rule laid down 
in Sadasuk v. Kishen Pershad (46 Cal. 663) cited above is not so stringent 
and has at times been erroneously applied on that interpretation. In fact 
the claim in that case was not based on the bills of exchange or hundies 
and does not support any different conclusion.'* 

tn Subramonia Iyer v. Lakshmi Ammal,^ the instrument was signed 
by a partner as ‘XYZ—B Petrol Company’s Agent.* The firm was 

1. I.L.R. 52 Bom. 649:1928 Bom. 516. See also Srernhasyya v. Nagappa {19^6) 
m Mad. L.J. 738/ 

2. 89I.C.328. 

3. (1915) 39 Bom. 261. 

4. See Sharanbasappa v. Rachappa, (1933) 35 Bom. L.R. 68,70. See Desai p. 127. 

5. I.L.R. (1965) 1 Ker. 143. See Yearly Digest, 1965, Column. 1998. 
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Identity of 6nn 
name and that of 
Individual partner. 

ness of the firm. 


^nning a petrol company. It was held : The expression Petrol 
Company’s Agent* is simply description of the signatory and does not 
imply intention to bind the firm. 

If the name of the firm is the same as the name of individual 

partner, prima facie his acceptance of the bill binds the 
rest of the partnets even though dishonestly given. Such 
a presumption particularly arises where the individual 
partner carries on no business separate from the busi- 
At the same time, if they can show that he gave the 
bills as his own and not as bills of the firm, they will not be liable even to 
a bona fide holder for value. The nature of the transaction, the purpose 
for which the money was borrowed, or to which it was applied and 
particularly the books of account of the firm may throw considerable 
light on the question.^If the bill can be shown to be that of the individual, 

It becomes immaterial that Xht bona fide \io\6tT took the bill as the bill of 
the proprietors of the business carried on by the partnership whoever they 
may be and not as the bill of the individual.' 

In Rama Rao v. Venkateswara Rao,^ where a promissory note was 

executed by a managing partner of a firm in his indivi- 

Drorafconnote bJ “Rarity, in a suit against the firm and other 
managing^partner P^^’lnejs't was held : (i) In order to charge a firm on a 
in individual capa- Negotiable Instrument the name of the firm should be 
city. clearly stated on the face or on the back of the document. 

^ In an action on a bill of exchange or promissory note 

against a person whose name properly appears, it is not open by way of 
defence to show that the signatory was in reality acting for an undisclosed 

on a fair interpretation of 
the promissory note it could not be inferred that the partnership firm was 

liable. {Hi} Even assuming that the amount borrowed had been utilised 
by the firm it could not be made liable because the executant did not act 
in a manner expressing or implying an intention to bind the firm. 

In Soma Ramanujulu v. Soma Narasimhulu^, it was held : It is 

Execution by two maker of a negotiable instrument that is liable 

members of two under it; if it is sought to make others liable, there 

l“s “duX ‘'’‘J'cat'on to that effect in the body of the 

bS promissory note, though it may be that the signature 
bess. was not subscribed as such. 


Two members (not kartas) of two joint Hindu families, who were 
conducting a partnership business, executed a promissory note which did 
not show ex facie that it was either for the partnership or for the benefit 
of the joint fami les. It was held in the above case that the other members 
of the joint families could not be held liable under the promissory note 


\ 


2 . 

3. 


Yorkshire Banking Co, v. Beatson, (1880) 5 C.P D 109 aUrt ff/im 

iCatim I925r:ai 29• ft! Tr . OB ^or m Cnandra\. 

iLosim, zv . »i i.c^. 513.28 C.W.N. 824 in which apartnei^iD busine&s 

was earned on in the na™ of a partner who also canied on Xr 
of h.s own and tt appeared that moneys were bonowed by him orproS^B 
notes on his individual credit See Desai p 128 r / 

(1962) 1 Andh. W.R. 247. 

A.I.R. 1962 Andh. Pra. 92. 
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It is important to note that the principle that only the maker of 

Salt on fndeoen ^ Promissory note can be held liable thereunder is not 
dent cause of action ^PP^icable where an independent contract is alleged 
—alternatives avaiU ^od the suit is based upon consideration received 
»*>le. Or in other words, where the contract is with the firm 

but the pronote is passed by a partner in his own 
name, the creditor cannot sue the firm on the basis of the pronote, but it 
IS open to him to sue the firm where there is an independent cause of 
action against the firm and in the alternative on the original consideration 
or entirely on the original consideration. If he wants to make the pronote 
as the basis of the action, he must sue the partner executing the pronote. ^ 
But a suit against the firm based only on the pronote will be dismissed if 
the name of the firm is not properly disclosed as the real parly liable 
upon it.* Question may arise whether in such a case an amendment of 
the plaint would be allowed by introducing facts which would show the 
original consideration. This is a matter of discretion with the court but 
an amendment of the plaint will be refused where the effect of following 
it would be to substitute one distinct cause of action for another.^ Whether 
this would be the effect or not must depend'on the facts of the particular 
case.* In Venkatachalapati v. Ramakrishnayya,^ where the plaint did not 
clearly indicate whether the cause of action was based on the promissory 
note or on the independent cause of action, the plaintiff was allowed to 
amend his plaint. Similarly, where a partner executes a pronote on behalf 
of the firm and in the firm name, suit against the partner is not competent 
and should be filed against the firm. But if it has been filed against the 
partner, the case is fit one for amendment.* 


If a newly constituted partnership agrees among its members that 
Newiv Cftiutiiutorfmembers of the new partnership shall have the 
partnlrthlp. ^ for taking on of the debts of the 

previous firm which the new partnership has taken over 
that would be binding on the new partnership, provided however, there is 
anything in the transaction to show that the persons who executed the 
bills or notes or whatever is relied upon, were purporting to act on behalf 
of the new partnership.^ 


A. Firm receiving benefit of partner’s transaction 

is an erroneous but popular notion that if 
a firm obtains the benefit of a contract made with one of its partners, it 


1, Sadasuk y. Klshan Parshad, ( 919) 46 Cal. 663. 667 (P.C.). See also Venkatachah- 

168 : 128 I.C. 358 ; Ram Chandra v. Kasim, 
iKutti Ammii v. Raggi Seth, 8 

o51 • 


2. Johnstone v. Jan Bibl, 1928 Lah. 722. Sagar Mai v 
Kwong.etc. Saw Mills, Co. v. C.A.M.A.L. Firm, 1933 
V. Rachappa, (1933) 3S Bom. L.R. 68. 

3. Ma Shwe\,MoungMo,{_m\)A%Os\.^^2,Zys (P.C.) ; 1922 P.C. 249: 63 I.C. 

914. 


Bhikusa, (1936) Nag. 252 ; 
Rang. 131 ; Sharanbasappa 


A. 

3. 


SUar^ Bom. 640 ; Sharanbasappa 

Rachappa, 1933 Bom. 101 : 35 Bom. L.R. 68 :'142 I.C. 827 ^ 

A.l.R. 1930 Mad. 168. 


6 . 

7. 

& 


Mohanmod Ismail Khan v. SatAud-Dln Kltait, 1937 Lali. 819 ; I.L.R. 9 Lah. 217. 
Panduranga v. Krishna, 1927 Mad. 889 :105 I.C. 209. 


LindlCT, p. 233 i Becklumv. ^akt. (1841) 9 M. & W. 79; See to the same 
Ram Chandra v. Kasim, t9t90J. 29 : 81 LC. 5T3. 


elTecl 
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[’hat' by that contract. Now, although the circumstance 

, °btams the beneht of a contract entered into by one of its 
rneinbers tends to show that he entered into the eontract as the agent of 
tlie hrm, sueh circumstance is no more than evidence that this was the 
case, and the question upon which the liability or non-liability of the firm 
upon a contract depends is not—Has the firm obtained the benefit of the 
contract? but—Di^d the firm by one of its partners or otherwise, enter 

into the contract ? in Emly v. Lye^ a partner drew bills in his own name 
and sent them to an agent of the firm in order that he might get them 
discounted. They were discounted and the money obtained was remitted 
byjhe agent and was paid to the account of the firm. It was held that 

the hrm was neither liable for the amount of the bills on the bills them¬ 
selves, nor for their proceeds on the common counts. There was no loan 

to the p^artnership ; no contract with it ; and no liability attached to the 

tirm by the fact that the partner who alone was liable had applied the 

money after he got it for the benefit of his co-partner as well as for the 
benefit of himself. 


Where one member of a firm borrows money upon his credit bv 
giving his own pomissory note for the same and subsequently uses the 
proceeds of the note in the partnership concern of his own free will 
witliout being under any contract with the lender to do so, the firm is not 
liable for the loan. The ultimate use by the firm of money borrowed bv 

one of Its members individually on his own credit will not by itself render 
the firm liable for the loan.- 


in Bevan v. LewiSy^ one partner borrowed money, and executed 
warrants of attorney to confess judgment. The money which he obtained 

was applied by htm for the benefit of the partnership, and was obtained 

m part with the knowledge of tne co-partner, in order that it might be so 
applied. But It was held that the partnership was not liable for the 
money, the loan having been clearly made to the one partner against 
whom alone judgment was to be entered, and not to the firm through him. 

The question whether in a particular case the firm is liable for money 
borrowed by one of its partners is pre-eminently one of fact and will 
depend upon the crrcumstances of the particular case.-* 


‘ The same rule applies to goods, services, and works supplied to 

Goods supplied to 

one partner j^f for the firm at the request of one of its members 

1 ii t ‘ho hmits of his apparent as well as his 

real authority. The firm docs not, in any case of this sort, enter into any 

contract, express or implied, with the person dealing with the partner in 
question, and docs not incur any obligation towards that person bv reason 
of the circumstance that it gets the benefits of what he has done.® ^ 


1 . 

2 . 

3. 

4. 

5. 


(I8I2J 15 East 7. 


Jfam Chandra v. Kasim, 1925 Cal. 29 : 81 I.C. 513 :28 C*l. W n. 824 
1 Sim. 376. 


Mathura Nath v. Bageswar B^ui, 1928 Cal. 57, 59 

The sapie rule applie, 
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Although the mere fact that the firm receives benefit of an act of a 
T I kMj* r «h does not make it binding on the firm, there can 

Arm on ^uitaSe where the court will interfere on equitable 

grounds. grounds. Thus, where money borrowed by one partner 

in the name of the firm but without the authority of his 
co-partners has been applied in paying off debts of the firm, the lender is 
entitled in equity to repayment by the firm of the amount which he can 
show to have been so applied, even though he knew that the money was 
borrowed without authority, and the same rules extend to money bona fide 
borrowed and applied for any other legitimate purpose of the firm.^ This 
equitable principle, according to a decision of the Court of Appeal in 
England,® will apply even where in such a case the lender was aware 
that the partner had no authority to borrow money. The application of 
the principle is, of course, confined to cases where the money borrowed 
has been de facto applied to the legitimate purposes of the firm.® The 
above doctrine is founded partly on the right of the lender to stand in 
equity in the place of those creditors of the firm whose claims have been 
paid of? by his money, and partly on the right of the borrowing partner to 
be indemnified by the firm against liabilities incurred by him for 

the legitimate purpose of retiring the firni from its debts or of carrying on 
its business.^ 

5. Use of wrong 6rm name : liabiiitv of firm when arises. 

In the absence of evidence to the contrary a partner has no authority 
to use for partnership purposes any other name than the name of the 
firm.^ If he does, and there is any substantial variation which cannot be 
shown to be authorised jy his co-partners the firm will not be liable. If, 
however, there is no substantial variation the firm will be bound,® Where 
it is established that a partner frequently uses a name different from the 
name of the firm, the firm will be held liable.’ 

6. Rules regarding promissory notes. 

With respect to promissory notes Lindley® states the following rules 
as deducible from the decided cases: 

If a partner promises for himself, and not for himself and co¬ 
partners, he only is liable on the note though he may promise to pay a 
partnership debt.® 

1. See Lakshmlshanker v. Motlram, (1904) 6 Bom. L.R. 1106 and the cases there cited. 

AXwictGordhandass. Raghuyiraasji {\9'il) 34 Bom. L.R. 1137, 1140. Desai p. 

129,; Lindley. pp. 234, 235. 

2. Reversion Fund dt Ins. Co. v. Mahon Losmay, (1913) 1 iC.B. 364. 

3. ' Ibid, at pp. 375, 378, 379, 381, 383. Also see Bannatyne v. Mac Iyer (1906) I K.B. 

103 ; EX’p. Chippendale, 4 De G.M.’ & G. 19. Desai, p. 129. 

4. See Lindley, p. 235 ; See also Lakshmi Slidnker v. Moti Ram, supra. 

5. Kirk V. Blurton, 9 M. & W. 284 ; Hambro v. Hull & London Fire Insurance Co., 

3 H. & N. 789. 

6 . Faith v. Richmond, 11 A. & E. 339. 

7. Williamson v. Johnson, 1 B. ft C. 146. 

8 . Lindley pp. 231 to 233. See also AT. 5. A/ Adaikappa Chettiar \. Official Assignee, 

High Court, Madra5,\\9fi2) 2 lAsiA. L.J. )15—Execution of pronote by partner; 

intention to bind firm must clearly appear on face of documenC 

9. Siffkln V. Walker, 2 Camp. 308 ; Murray v. Sontme'rville, 2 Camp. 99 Note and sec 

Hattis, 1 Madd. 583. 
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'll! partners sign a note in this form, ‘I promise to pay.* 

all who sign the note are liable on it, jointly and severally,* ^ ^ 

u' partner promises in the name of the firm to pay that for 

As an ’■? '-'able, the promise binds him at^ll evils' 

There p *^6 made to Shipion v. Thornton.^ 

There the defendant, a partner m the house of Thornton and West was 

notl^in'lhil certain freight and he gave the plaintiff a 


“I hereby engage to pay the amonnt of freight, etc. 


R. & R. Thornton apd West** 

On this note the defendant was held separately liable. 

nnrtnprc no authority, as such, to bind himself and co- 

roYnt fnd seve severally.’ But if some members of a firm make a 

®' Promissory note they will be personally liable 

partnefs • and Terso ‘hemselves and co¬ 
held liable on tLm *“1""’® forms have been 

held liable on theni as makers, and not merely incidentally as members of 

the Company to which they belonged. . 

of the “ m A"ssSi?n‘" f- ’"d on behalf 


Parker Story, Directors^ 

James Ware. 


Wc the Erectors of the Royal Bank of Australia, for 
holders of this Company, jointly and severally promise to 
account of the Company. 


ourselves and other share- 
pay etc. value received on 


Directors® 


Midland Counties Building Society :— 


T.W. Sutherland, 

I. Connel, 

M. Boyd, 

A. Duff 

We jointly and severally promise to pay etc 

T. W. Heath Directors. 

S. R. Smith, 

W. D. Fisher, Secretary® 


5. If a partner promises for himself and co-partner this amounts 

to a promise by the firm.’ Accordingly the firm has been held liable on 
notes m the following form 


]. 

2 . 

3. 

4. 

5. 

6 . 
7. 


Clarke v. Blackstock, Holt N.P.C. 474 ;Afarc/i v. Ward, 1 Perke 177, 

9 A. & E. 314. See A\ioHudson v. Robinson, 4 M. & S. 475 

Madae v.Sutherhnd, 3 E. & B. 1. which shows that a joint and several oremissorv 
note-i5-validasajoininote though it is not hinrfinffac o 
person who does not sign it. ® binding as a several note, on any 

Healey v. Story, (I848J 3 Ex. 3. 

Penkivil v. Connel, 5 Ex. 381. 

Bottomley v. Fisher, (1862) 1 H. & C. 211. 

Smith V. Bailey, II Mod. 401; Lane v. Williams, 2 Vem. 277, 292; ^m//A v. Jarves, 
2 Lord-Raymond, 1484 
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Sixty days after sight I pay A or order £200 value received. 

For J. Mathev/, 

T. Whitsmith, 

T. Smithson, 

J. Mathew.^ 

and, contrary to an older decision,^ the firm has been held liable on the 
notes in the following form 

Leicester and Leicestershire Bank I promise to pay bearer on demand £S, 
value received. 

For John Clarke, 

Richard Mitchel, 

Joseph Phillips, 

Thomas Smith, 

Richard Mitchel.^ 

23* An adtnbsion or representation made by a partner 
Effect of admis- concerning the affairs of the firm is evidence 
sion by a partner, against the firm, if it is made in the ordinary 
course of business. 


Synopsis 

1. Admission by a partner con- 2. Acknowledgment of debt by 
cerning firm's affairs. partner. 

This section corresponds to section 15 of the English Partnership 
Act, 1890. It is a necessary corollary to sections 18 and 19 of the present 
Act. There was no express .provision on the point in the repealed chapter 
of the Indian Contract Act. 

1. Admission by a partner concerning firm's affairs. 

As a partner charges the partnership by virtue of an agency to 
act for it, the question how far his admissions are receivable in evidence 
depends on the doctrines of agency as applied to partnership.^ Partners 
as agents of each other can make binding admissions but only in relation 
to partnership transactions and in the ordinary course of business.^ Each 
membeP of a firm, being the agent of the other for all purposes falling 
within the scope of the partnership business, admissions by one are binding 
on ail, unless, under the special circumstances of the cases, an intention 
can inferred that a particular act would not be binding without the 
direct concurrence of each individual partner.* 


1. Galiway v. Mathew^ (1808) 1 Camp. 402. 

2. Hall V. Smith, 1 B. & C. 407. 

>. Ex-p. Buckley, 14 M. & W. 469 and 1 Ph. 562 ; Ex-p. Clarke, (1845) De G. 153. 

4. Wigmore on Evidence, S. 1078. 

5. Admiksiona by partnen are leceivabie in evidence both 00 the ground., of agency 
and of joint interests. See section 18, Indian Evidence Act. AIsqsec ATowjii/Z/tfA 
V. Mukta, (1885) It Cal. 588,591. 

6. Latch V. Wediake, (1840) U A. A E. 959. 
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Thus the declaration of one partner is evidence against his co¬ 
partners as to partnership business,^ though the former is no party to 
c suit. Likewise, admissions of one partner are evidence against all 

promissory note; the genuineness of such 

tin-i »K o^her forms of indebtedness ; the financial condi- 

r J payment of money ; the ownership of goods in 
t^ic firm nn authority of an agent ; that a note made in 

credit and not on individual 

nartn(-r« of the dishonour of a bill ; that the 

par ner in ,hf ® Garn/isAe^, So also statements of account by a 
against the fi?m. ° transaction of a firm’s business are admissWe 

Inasmuch as a partner’s admission is more than evidence against 

Evidcniiary value- u * conclusive, though relevant, as 

admissions are not ^S^mst the firm/ unless the circumstances of the ca«e 
noce«ar.ly eondu- are sueh as to make it operate as estoppel" Thi 

a parly IS at liberty to prove that 

misapprehension of factl'""'‘°" **"" mistaken or due to 

Partners as "?ents of the fim can .nake binding admissions only 

Admission to be ^ partnership transactions and in the 

binding must be Ordinary course of business.® Thus a sta L!!nt 
made in the ordinary a partner that he is authork<»H tn Statement by 

curse of business, will not be binding on the fiZfor "t I" nm so Ich 

the ordinary course of bulinls"s as rSmeS'*’® in 

section does not apply to a rep?e^enll •'""Seif-’ The 

extent of his own authority to bi^d !hf firm fl ^ 'he 

representation cannot be said tn fie ^ a''nn admission or 
business of the firm ° ° ‘he ordinary course of the 

nership is n^ evidence aga1ns°"the^*^firm*'und'"“Ih- “ '"®‘"her of the part- 
reason.* Similarly an aSon bj a porter 

1. K.O m. „ . _ " " "" ^^hnowledgment 


;S':';:K: *■ <>. -i-™. win,™, 

case the declaration rriatS to "o' bind the other In 

mtcr«t which makes declaration of one defcnda*ntevMen'c^ '""""“"ity of 

Wood V. Braddick, I Taunt. 104 ; Roscoe N P p ^Samst the other" 

See Desai. pp. 129. 130. ’ ‘ ‘ 

ly^OBOm. 197.1.L.R. 53 Bom. 321 : lift I #- Shankar Onhatlhu^i 


2 . 

3. 


5. 

6 . 

7. 

8 . 
9. 


192-6 BomV wTi;c:R;53“Bim; 1^1' / 

"I" Bai Decani 


Bavi Shankar Oghadbhai, 
V. Devi Shankat 


KowsuUiah v. Mukta Sundari, <1885) 1 ! Ca! «a 

Strahan on Partnership, 6 th Edn p 54 

Ex.p. Agace, (1792) 2 Cox 312 ; 2 R R 40 . r t 

Howards, 3 Stark. 9 : 23 R R 751 0^02) 1 Ch. 816. 

Q B. 116. 751 ; TunUy v. E.ms, 69 R.R. gyj . ,4 
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of a debt made by another partner at a time when the firm hnd stopped 
business, was made on the authority of the firm cannot bind him.^ ^ 

The court will not order a partner to pay trust moneys into court 
jpon an admission that the money was received by the firm contained in 
the pleadings and answers to interrogatories of his co-partner, if he himself 
denies it, for the reason that the admissions so made are not made in the 
ordinary jeourse of the partnership business.^ An acknowledgment made 
by a partner in accordance with statutory provisions and not in the ordi- 
yary course of business, cannot be presumed to have been made on the 
authority of the other partners and on their behalf.® 

An admission by a partner which does not relate to the affairs of the 
firm or is not made in the ordinary course of business is not evidence 

against the firm. Thus when a partner stands surety for a debtor in a 

transaction entirely unconnected with the partnership, another partner 
cannot be presumed to have any authority to bind the former partner 

by making any admission or acknowledging repayments of principal or 

interests.'* 

For the same reason, a firm will not be bound by Ihe representations 
of one of its partners as to his authority to do that which the nature of 
the business of the firm does not impliedly warrant,® nor probably as to 
the extent and nature of the business of the firm. 

The section speaks of admissions and representations being evidence 
againu the firm, that is to say, they will affect the firm when tendered by 
third parlies ; they may not have the same effect in case of disputes between 
the partners themselves.® Even as regards a third party an admission or 
representation by a partner will not bind the firm if his authority on the 
point is limited and the other party knows of the restriction.’ Entries 
against interest made in the books of a firm are not admissible in evidence 
in action between third parties under the principle of Higham v. Rklgway'^ 
merely because one member of the firm is dead.® 

Statements or representations made by a person that he is a partner 
in a certain firm with others would be evidence against him and he would 
be liable as a partner on the ground of holding out.’® An admission by a 
person that he is a partner is not, however, conclusive evidence against liim 

1. Naubat v. Ram, 140 P.R. 

2. Ltndicy, p. 169 citing Hoilis v. Burton (1892) 3 Cli. 226. 

3. Ktsscmloss v, /Chat<^4 Makanjee Spinning &. Weavi44g Co., 36 I.C. 389 ; per Phillips J. 

4. Seth Abde Ali v. Askaran. A.I.R. 1924 Nag. 411 : 84 I.C. 199. 

5. Lindicy p. 169 citing Ex-paric Agace, 2 Cox 312. 

6 . Set HutchcxonMjimith, (1842) Sir. Eq. 177 amt .Srow/zV ffl.vc, (1866) 1 Ch. 5/4. 
587. Sec also Dq//V. Covmrf. (1908) 10 Bom; L.R. 811, 815,816, where these 
cases have been considered and explained. 

7. Section 21. 

8 . 10 East 109 : 19 R.R. 235 whcre the following proposition of law w.as laid down, 
namely, that n a jKrson has peculiar means of knowing a fact, and records in 
writing that fact, which is again&this inlcrcst at the lime, it is evidence of the 
fact as between third persons after his death. 

9. Lindicy, pp. 169, 170. 

10. Section 28 post. 
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and it would be open to him to explain it or show the circumstances in 
whicl\ It was made.^ Even a written agreement by certain persons des¬ 
cribing themselves as partners is no conclusive proof of their being 
partners.^ But a statement that he is a partner signed and verified by a 
person as required by section 58 of the Act for the purpose of regitsration 
ot a firm is conclusive proof against him.® 

An admission made by a partner in any suit or proceeding, concern- 

Admissionbypart-evidence against the 

ner in fraud of co- admission is distinguishable from the 

partners. Confessing judgment.'^ Where the cause of action for 

arose against the firm 

here partnership was going on but the suit for damages is brought after 
dissolution It was held that when one partner disputes the claim for 

hfnH^fh trademark.it is an act which 

binds the firm and makes all the partners liable.® With all respect the 

proposition laid down in this ruling however appears to be doubtful for 
busine^'*^*^^ cannot be said to have been made in the ordinary course of 

An admission or representation made by a partner may be evidence 

Miscellaneous, against the firm even though made in fraud of his co- 

tr. an Ik I, whcre a partner is shown to be hostile 

llLTrlv anTi’ T ‘he questiop of cr^Mily 

Similarly, an admission cannot have any value when it is made in fraud nf 

the co-partners and in collusion with the opponent ' ThuTasLminfthal 

payment to one of several joint creditors operates in hw as a pSuo 

several partners m his individual capacity who at tL ^ i Z ^ 

J^he subject-matter of the contract wa"s hl^pToperf^ I'n Twlf hSd Vt 
his admission was evidence against all the partners w “ “ “ ‘ 

2. Acknowledgment of debt by partner. 

See notes under section 19 supra, pages 257 to 259 ante. 


1 . 

P 

2 . 


3. 

4. 


8 . 

9. 

10. 


Ridgway v. Phillip^ (1834) 1 Cr. M. & R. 415. 

Bhaggu Lal\. De Cruiher.A kW.lA ' Abdullnl, y, jult 
M^oons.Tyataii, 1933 Sind 2,0 ; Mohan,.iu, 

Section 68/705/. 

nomas Bear & So,u Ltd. v. RuUa Ran,, 1934 Uh. 625 • 1481 r 761 

5. notnqs Bear & Sons L,d v. Rulia Ram, 1934 Lah. 625 • ,481 c’ 76i‘ 

6. Rapp V. Latham, (1819) 2 B. & Aid. 795 ; Moore v. Kn'igh, (IMi, i ch Sa ■ 

Rawsiorme v. CartdeH, 15 M. & W 304 • ^ 

L.J.221 iSheikh Ibrahim y. Rama Aiya’r ift R 35 19 Mad. 

Mara Lai, 13 Cal. L.J. 234 ; Palaniappa y. Veeraooa 1 ^ 4 
V. Samp Chand, 28 Bom. ll.R. 1058. 1.L.R.4I Mad. 446 ; Moti Lai 

Sheikh Ibrahim v. Roma Aiyar, I.L.R. 35 Mad. 6B5 • 10 r r R? 4 i 

F,?r,fi/550B V./•>#«, 8 Cl. and Fin, 121. * * 

lucaj v. De la Cour, 14 R.R. 426.; 1 M. & S. ZM 
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Sec. 241 


24 . Notice to a partner who habitually acts in the 

business of the firm of any matter relating to 
^ the affairs of the firm operates as notice to the 

to actliig partner. ^ 

committed by or with the consent of that partner. 

Synopsis 


1, Notice to partner. 2. Imputed notice. 

This section-reproduces section 16 of the English Partnership Act. 
1890, with slight verbal modifications. There was no express provision on 
the point in the repealed chapter of the Indian Contract Act. The section 
is however, based on the principle laid down in section 229 of that Act 
that notice to an agent in course of the business is notice to the principal.‘ 

J. Notice to a partner. 

As a general rule, notice to a principal is notice to all his agents; and 
notice to an agent of matters connected with his agency is notice to his 
principal.* Consequently, as a general rule, notice to one partner of any 
matter relating to the business of the firm is notice to alt the other mem¬ 
bers* • and if two firms have a common partner, notice which is imputable 
to one of the firms is imputable to the other also, if it relates to the 

business of the other.* 

Notice contemplated by the section is actual notice and not a mere 
speculative or constructive notice.® It is doubtful whether a firm is to be 
.deemed to have notice of fads known to a partner before he became a 
member of the firm.* Nor a retired partner is affected with notice on the 
part of the continuing partners ef-what has occurred since the partnership 
if the agency subsisting between them has been dissolved.’ But if a 
partnership bill is dishonoured after a dissolution of partnership, notice of 
dishonour to the continttmg-partner is sufficient notice to the retiring 
partner.® It is also essential that the notice should be given in relation to 
the affairs of the firm or in the ordinary,course of the partnership business. 

1. Section 229, Indian Contract Act; IVilUs v, Bank of England, 4 A. & H. 21. 

2. John V. Dodwell A. Co., (1918) A.C. 563 (notice to clerks held noMce to partners). 

3. Aldertonv. Fope.nOE.K. 100: 1 Camp. 404 ;FarArer, (1808) 1 Camp. 

82 ; Bignotdv. WaUrhouse, 1 M. & S. 259. See also Kanahya Lot v. Devi Das, 

1931 Lah. 227: 12 Uh. 328:131 I.C. 289 ; Chinnaramamija Ayyangar v. Padma- 

nabba Pfltalyan, I.L.R. 19 Mad. 471. 

4'. Sec Steele V. Stuart, (1866) 2 Eq. 84 ; Parthoiisey. Parker, supra ; tVorcesfer Corn 

• Exch. Co., 3 Dc G.M. & G. 180 ; Powles v. Page, 3 C.B. 16; Jacaud v. French, 

12 East 317. 

5. Re Coasters Ltd., (1911) I Ch. 86 •, Green v. Downs Supply Co., (1927) 2 K.B. 28. 

6 . BarAffi/f. (1877) 9 Ch. D. at p. 525 per Jesscl M.R. "It has not, so 

far as I know, b«m held that notice to a man who afterwards becomes a partner is 

notice to the firm. It might be so held." 

7. Adana v. BIngtey, (1864) 1 M. & W. 192. 

8 . Coldfarb v. Bartlett, (1920) I K.B. 639 : 89 L.J. 258 (K.B.) ; Lindley. p 173 

9. Re Barron^ Ex-parte Parrott. (1836) 2 M. & A.' 626. 
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When it IS said that notice to one partner is notice to all, what is 

Mcanin« of “no- a firm cannot, in its character of princi- 

lice to onc,-'Ls ignorance of some of its members against 

notice to all.” the knowledge of others of whose acts it claims the 

• benefit, or by whose acts it is bound ; and (ii) that when 

Show that notice was given to one of its members who habitually acts in 
lltbZh^^P^ession means no more than this “Ld 
absurd®to C7,rT°" what he himself does, it would be 

membls ”7 ‘‘ ^ everything done by each of its 

dormaTi'^n'^rf habitually acts’ seems to indicate that a 

^ contemplated by the section and it would be neither 

While """dor section 229 of the Indian Contract Act it is essential 

“Relating fo part- in order to affect the prin- 

ncrshlp affairs.” cipai, should have been obtained “in the course of th^ 

transacted by him for the principal ** no such 
1 mitation seems to exist under the present section WhJt :T Lr, 

Canno[ver7weli''be' applied 'in rcsoeeroV' "°‘i<='"‘o the firm 

the scope of his autho'^hy Ll or hed for°in“sueh‘”a" 
hardly be expected to inform his cTn.rin.rc * ^ ^ 

unauthorised acts A firm mav in fnu to matters affecting his 

Sm ““ “ ob,s“t iLp''a"x‘s! 

:z. b, b,„ »K='= 

the firm and consequently to all the^ narlUJr lu ^ notice to 

liable for the conseVen^ of he not^ each partner 

doctrine of constructive notice is Zc1r?ieH r B“‘ ‘be 

or the agent is to be regardedirhl“Se‘oV^ “rt 


1 . 


2 . 

3. 

4. 


the time when SfwYs g^v™'*® Partnership business at 

Lindky, p. 171. P-*'U. I. n. (30). 

See Desai, pp. 132, 133 . 

See Marsh v. /oseph, (IgJT) 1 Ch. 213. 246. 
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between himself and his co-partner. Thus, for instance, where a partner 
comimts fraud On his co-partners, it cannot be said that knowledge of any 
clerk of .the firm of such fraudulent act is to be imputed to the other 
partner. The clerk of the firm being agent for both as regards third persons 
gives knowledge or notice to both but as between the partners, he cannot 
be said to communicate to one of the fraudulent acts of the other nartner.^ 

Notice to a partnef is a notice to the nrm only in matters which are 
^ not outside the scope of his authority. But a firm 

Ratmcatioii. may, in such cases, be bound if the other partners ratify 

the unauthorised act, and ratify with full knowledge of the facts at the 
time of alleged ratification..^^ In such a case knowledge of the partner 
whose act is said to have been ratified cannot obviously be imputed to his 
co-partners. 

‘‘Except in the case of a fraud on the hrm committed hy or with the consent 

of that partner.’’ 

The general rule that knowledge of an agent is equivalent to that of 
the principal is subject to one important exception. Where an agent is party 
or privy to the commission of a fraud upon his principal, his knowledge of 
such fraud, and of the facts and circumstances connected therewith, is not 
imputed to the principal.® This exception from the general rule is recog¬ 
nised in the present section which enacts that notice to an active partner is 
notice to the firm except in the case of a fraud on the firm committed by 
or with the consent of that partner.** Jessel M. R. observed in this case : 
“When we come to a question of a fraud, different considerations arise. 
It is not true that the knowledge of a fraud by a partner is necessarily the 
knowledge of the firm. A very obvious instance of the absurd result that 
would follow from such a doctrine may be shown and is best shown, by 
an example. Suppose there is a firm with halt a dozen partners wno have 
a clerk, and the clerk has been in the habit of receiving presents one 
of the. sellers to the -firm in order to pass goods of short weight , and 
further suppose that the clerk, not having been found out, is taken into 
partnership as a junior partner and continues the practice. .Is it m be 
imagined, under these circumstances that in a Court of Equity the other 
partners could not sue the vendor of the goods for the fraud, and not only 
sue him but their partner also ? Could it be said that the knowledge of 
the.paitofic was the knowledge of the firm for this purpose . 1 emphatically 
deny that any such doctrine could by any possibility be laid down by any 
Judge, and 1 need not say it never has been laid down. I put the case ol 
a clerk knowing it (fraud) before he becomes a partner and not interfering 
with it afterwards. But it is immaterial that knowledge was acquired 
during the partnership. Suppose, either from corruption, that is trom 
receiving presents or otherwise or affection, the goods being supplied by a 
relative, one of Uie partners knows that the vendor is defrauding 
I am satuW that according to sound doctrine, that knowledge would not 


1 . 

2 . 

3. 

4. 


Lacey v. Rill, (1876) 4 Ch. D. 537, at p. 549. 

Marsh v. Josepht 0897) 1 Ch. 213. 

See Anuwala'sUw of Agency. ChMtcrs VII and ?C[, P® 8 « ,^^ 5 . 

naisBShadur Shlf LaiMotiLai v. TheTricumdas Mills Co. Ltd., (1912) 36 Bom 

364.585. 

B7//ton#e«v.Baf6eMf, (l877)9Cb.D. 529; Wells v. Smith, (1914) 3K.B.722. 
See also I.L.R. 36 Bom. 564. 
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prevent the renjaining partners from suing the parties to the fraud, and 
recovering in 4 Court of Equity. It appears to me that that kind of notice 
will not do when it is applied to case of fraud.” 

The exception does not refer to bona fide notice to a partner who 
proves fraudulent, but to notice by a third party to a partner with whom 
ne IS united in committing a fraud on the hrm.^ Notice to a partner in 
such a case does not operate as notice to firm. The main reason why in a 
case like this notice is not imputed to the principal of the fraud or the 
Circumstance connected therewith is that the circumstances are such as to 
raise a conclusive presumption that the agent would not communicate his 
own fraud to his principal.^ Another reason for this rule of law is that an 
agent when he is party to the fraud, is not acting as an agent, so that his 
knowledge cannot be imputed to his otherwise pirncipal.^ 

Deter.nination of tenancy of partnership arm-Notiec addressed to manas- 
ing partner and acknowledged by firm-Validity-Transfcr of Prt 

peny Act) o* lUo« 


See under section 18 at p. 144anie.‘^ 

2. Implied notice. 

It IS to be observed that constructive notice, properly so called is the 
knowledge which courts impute to a person uilbn a A 

of the existence of the knowledge, tha^ it cannoVbe allowed fo be rebutted® 

further inquiry or from® his wilfufly abs.ainin®J' from "b Jm‘y 'to Z^d 

notice. The notice, which the principal is supposed to receive through his 
agent, is generally treated as constructive notice This ! 

appear to be correct description ; the expression anneor 

to be the correct one « The notice which alfects the prineZ Through an 

agent does not depend upon whether it is communicated n, him 

Thus, where a person employs a solicitor, who either knows°r,Th Js™ Ti 

io him in the course of his employment some faT which afTecis tt. '’.^'^ ®^^ 

action, the principal is bound by the fact whethT iTsTT • 

or concealed from him. It is not a mererneT„„‘ ? to him 

inference of fact, but a rule of law which imoutes thp 

to the principal or (in other worlT^iTSy extenSHo ^ 
on behalf of the principal.’ ^ ^ reviving notice 


1. Bignold V. fVaterhouse, (1813) 1 M. & S. 259. 

2. Cave v. Cave (1880) 15 Ch. D. 639 ; H'alJy v Gravfiki^^ c 
WCo.. (1884) 50 L.T.144I 

3. Cave v. Cave, supra. 

4.. J P. Sharma v. Rikhab Das Jain, 1961 Raj. L.W. 616 

5. Espin v. Pemberton, (1859) 3 De G. 4c J. 547 . 

43. 55. Court will not allow effect of fraud to bVn»fc (IWI) 1 Hare 

Wetls V. Smith, (1914) 3 K.B. 722 725 * ° nulliBed by cAnstructivc notice. 

’■ ’■ <»»«. s 17 E. L 
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25 . Every partner is liable, jointly with all the other 

partners and also severally, for all acts of the 
of firm done while he is a partner. 

theann. ^ 

Synopsis 

1 Joint and several lability. 4. Partnership debt. 

2. Extent of partner's liahility. 5. Ripn of partners to contribu- 

3 .. Suit against some of the partners. tion. 

1. Joint and several liability. 

This section contains the general statement oT the liability of a 

partner for the liabilities of the firm. Repealed sections 
Englbh Law 249 and 250 of the Indian Contract Act merely provid- 
differeot. each partner was liable for all the liabilities of 

the firm, but did not say that the partners were all liable jointly and 
severally. Section 9 of the English Partnership Act, l^90, makes the 
partners liable jointly for contractual liabilities, and section 12 makes them 
jointly and severally liable for tortuous liabilities. Section 43 of the 
Indian Contract Act, 1872, makes joint promises generally liable jointly 
and severally, and this general principle has been applied to partnership 
liabilities in India.^ The present section relates to both contracts and torts 
and enacts clearly that the liability is joint and several. The section is 
based on the fundamental principle, that within a certain limit^, dependent 
upon the nature of partnership business, each member of the firm is agent 

for the rest.® 

It is to be noted that even before the passing of this Act it had been 
unanimously held by all the High Courts under the rule contained m 
section 43 of the Contract Act that both in respect of contractual obhga- 
tions as well as torts the liability of the partners was joint and several. 

The liability of a partner under this section is only in respect of such 

of the acts of the firm as are done while he is a paring . 
••Whll. he Is <0 2 person cannot, by entering a firm, be made haWe 

for its rAen debts .for although, as between the 

partners, the partnership accounts may be kept upon the , 

rretrospective liability, such an arrangement will "ot ^ tht^Dar°- 

flurd pames.* Similarly, where firm ceases to exist, but some of 

ners cs^ on the business under the san e name, the retiring 
ScITSde liable for any transaction entered into af er ^mo ut.on. 

The test to be applied to each case is to find o“t 

firm on which it is sought to make a person liable as partner. 


1 . Cf. I.L.R. 6 Bom. 706; 16 Bom. 6. 

2. Notct OD Clauies. 

3 Pollock. 15th Edn.,pp. 41,42, 48, 49 

4. Re VatlibhaU 1933 Bom. 407 :1451.C. 619 : 35 ^u7l9 lakhmi 

V. Radhe Ram, 22 AIT. 307 ; Mohammed Ismail v^i<hdlaK 1927 Ail , 

partner for butlneas of firm; all partners are bound by debt. 

5. Vere v. AMy, 10 B. & C. 288 ; Dteklnson v. Valpy, 10 B. & C. 142. 

6. BfcW/^Lo/v.Afwiafc/Hem, 1922Lab. 466 : 68LC. 932. , 


304 


THE INDIAN PARTNERSHIP ACT 


[ Sec. 25 


^haufetr/no.'hbL'' '« hisJeTomtngTpanne^"^'^^ 

sp^ai 

the strcncirTi m fif th®’'^®"’""' ®‘''""°‘ right on a creditor on 

cr^ar'^^r r-- i-iL^nrf 

habih^. T:L:t r ort'^sr in: 

novalio 0 ®^“ agreement^ and the case is onc^of 

A dormant partner is liable for contracts made in the name of 
Dormant partners. ostensible partner alone, because he is deemed to 

»--".w*7~rU‘.r 

P.rin'er” DuiT dom.m'S“S“i,,’'™ pS'i/gl” p5SS“"‘ “ ‘’‘’™*"' 
He after his retirement is not liable to a third pfrty who deals with [Km 
after such retirement without knowing that he was a partner.’ ' 

To bring a case under this section it is required that the act of the 
Acts done while respect of which liability is sought to be enforced 

he is a partner. ^ party must have been done while he was a mrr- 

» u u certain persons were fo^und 

to have been partners in a firm when the acts constituting an infdnae 

mem of a trade mark by the lirm took place, it was held tL th[y were’ 

lable for damages arising out of the alleged infringement it be n7imm[ 
terial that the damages arose after dissolution of the firm» Fn^Tlf.' 

same reason, where goods are sent to a firm “on approval’’ during [ 
continuance of partnership and out of them gooTno Vequ ml t 
returned but only after the dissolution of the firm all the Kn::; i, 

g^ceTted'""'^ '''™ ““ ‘''® -t^['rf,i:Sir®f^r te 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


2 Moo. & R. 248. 

4 Taunt. 582. 

Russa Engineerrhig Works y. Kanara Transport Co ILR jo «•»« 

l:r.’? "/"ri v.-i Cic'cml; 

Rolfe and the Bank of Australia v. Flower Salting & Co., (1865) L R iPr on 

C/! Section 62 of the Indian Contract Act, 1872. • • • 

Matimranath v. Bageswari Rani, 1928 Cal. 57 : 106 I r 5 ia • ^ . 

qui, 15 East 62. • • 516 , Paterson v. Gandese^ 

Section 32 (3), proviso infra. 

Thomas Bear <ft Sons v. RuUa Ram, 1934 Lah. 625 

Mayadas y. Morley, 197S Cal. 9^7 ; Mathura Narl, X, 

1061.C. 516 :46 Cal. L.J. 362. Bagtswar!Rani, 1928Cal. 57: 



305 


Sec. 25 1' OP A PARTNER FOR ACTS OF THE FIRM 

The liability under this section is only in respect of acts done on 

.hehalf of the partnership.^ The expression “act of a 
Act dene on be- ineans any act or omission by all the partners, 
tajf of tbe portlier- partner or agent of the hrm which gives rise 

to a right enforceable by or against the firm.- 


The estate of a deceased partner cannot be made liable for the 
. . debts contracted by a surviving partner to enable him 

®*****“^riKr.^ g gntei-ed into during the life-time 

of the former. The debt being binding on the partnership assets, the 
surviving partner has the power to pledge the partnership assets in 
disc^rge of it. As regards that amount a personal decree against the 
surviving partner and a decree against the partnership assets in his hands 
can be passed.* 


Illustrations 


1. In Blair v. Bromley * iyNo solicitors were partners, and to one 
of th«n a client handed over money to be invested on a specific security. 
This partner made away with the money, and the other was entirely 
ignorant of the transaction. Still, the court held that he was liable, for 
it is within the ordinary scope of a solicitor's business to receive money to 

invest on specified securities.^ 

% 

2. In Suwalal v. Fazle Hussain,^ a managing partner of a firm, 
gave surety and the letter under which the surety was given read thus: 
“This is to write to you that please keep a Khata of goods of Rs. 200, 
in words nijxcs two hundred, of Adam Ali Nazar Ali of Mouza Sirpur. 

The responsibilijy for Rs. 200 is ours. Held, that all the partners 

of the firm were jointly and severally liable. 

3. In Court v. Scr/in,’ there were three partners. One of them was 
the active partner and the other two dormant. The active parinei engaged 
a lawyer to file a suit for the recovery of the partnership dues. While 
the suit was still pending disposal, the partnership was dissolved and the 

dormant partners retired from the business. Held, that they were liable 
to the lawyer in respect of the costs of the action due to him. 

_ Bolfey. Flower^^ on the 1st June A & Co. owed A £500 ; on the 
2oa June C joined A & Co. agreeing to give a premium and to be answer¬ 
able proportionately to his interest for the £500. Hi Id, that B cannot sue 


1 . 

z 

3. 

4. 

5. 


1 

7. 

I. 


Stth Abdt AU V. Atkaran, 1924 Nag. 411 : 20 N.L.R. 140. 
Seetira 2 ante. 


35 M.L.J. 


Sethi Ammat v. Fafravm Chetti, 42 Mad. 15 : 471.C. 958 
(1147) 2 Ph. 354. 

bad been given by the client to be jn«sted m 
! 5I ISu if//*be case would have been different for vich ‘nv^tmenu 

* solicitor*! bosiDcss^ cf Harman v. Johnson. (1853) 22 

^ (!895) ' 

AUI jm Nag. 31 :1.L.R (1941) Nag. 413. 

“ W.R* 55. 

(•*«) u». 1 tjc. n. 


nson, iiojj; LJ-Q E- 
J Ch. 236 ; Cleather v 
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C unless he, B, is a party to the contract and gives consideration, e 
agrees, if C makes himself partly responsible, to give time to the firm or to 
release an old partner. 

Applicability. 

Where in a suit against partner of a firm for damages for breach 
of contract, the only plea raised was that of discharge, the plea of non¬ 
joinder of firm as a party cannot be allowed after framing of issues. 
[Promode Ranjan Sen Gupta v. Swadesh Chandra Deb, A. 1. R. 1964 
Tripura 13]. 


Criminal prosecution. 

To J^ahin. CJmndra Barooah v. State,^ a case under the Assam Sales 
Tax Act, 1947, it was held : Where a firm is registered as the dealer and 
for an offence committed by the dealer one of the partners is picked out 
and he is prosecuted and convicted, the conviction is unsustainable in law. 
Whenever a firm is to be prosecuted, it is obvious that one cannot pick 
and choose which partner is to be prosecuted, as it would amount to 
dissecting the body of partners constituting the firm, which is not permissi¬ 
ble under the law. The firm being the dealer the entire firm has to be 
prosecuted. Even then, the question is whether an inanimate thing like 
a firm can be made to suffer punishment as an individual. This, however, 
is assumed on the basis of a fiction of law. The mere fact that under civil 
law the liability of partners for debt due from the firm is joint and several 
has no relevancy in criminal law wherein the firm as a whole is deemed 
to be the offender and liable to prosecution as such. 


2. Extent of partner's liability. 

In England as well as in India a partner's liability extends not 

Liability of scd- extent of his share in the partnership assets, 

arate properly of separate property is also liable, unless he is 

partner. ^ble to prove that his liability is limited to the extent 

• .« u A minor’s case is a case in 

point." By the common law of this country, every member of an 
ordinary partnership is liable to the utmost farthing of his property for 
debts and engagements of the firm. The law ignoring the firm as any¬ 
thing distinct from the persons composing it. treats the debts and engae^ 
ments of the firm as the debts and cngapcmgists of the partners and Lids 
^ch par ner Irnb^ for them accordingly.'- The same is the law in India. 
When plaintiff brings a suit for debt against a partnership firm as such, 
but the firm has been dissolved to knowledge of the plaintiff prior to the 
suit, a deceased partner s interest in the partnershio assets mav 
in satisfaction of the decree. If .t is sought to fUUnify on 'he ^ 


1 . 

2 . 

3. 


(1967) Cr.L.J. 1714. See Yearly Digest, 1968. Colmns. 3015 3016 
Liodley, p. 243. 
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estate of a deceased partner, apart from his interest in the partnership 
assets then the legal representatives must be added.^ 

In Sahu Rajeshwar v. l.T. Officer^ Meerut^ the sole question for 

Liability for oav- <leterminaUon was—when a firm not registered under 
ment of iaconie>t». Income-tax Act is assessed to income-tax and a 

notice of demand is issued against that firm, whether 
a separate notice of demand is necessary against a partner of the firm if 
the tax assessed against the firm is sought to be recovered from that 
partner. The Supreme Court held : It is true that under the Partnership 
Act the liability of the partners of a firm is joint and several and it is 
open to a creditor of the firm to recover the debt of the firm from any 
one or more of the partners. But a partner of an unregistered firm does 
not fall within the language of Section 29 of the Income-tax Act, 1922, 
for the liability of the partner is not imposed on account of any provision 
of the Income-tax Act itself. A notice under S. 29 of that Act is there¬ 
fore not necessary to be served upon the partner of an unregistered firm 
before proceedings are taken for recovery of the tax under section 46(2) 
of the Act. 

It is manifest that the provisions of Order 21, Rule 50(2) apply to 
the present case mutath mutandis and since the appellant does not dispute 
that he was a partner of the unregistered firm for the relevant accounting 
year, the Collector could lawfully proceed to execute the certificate under 
S. 46(2) of the Act against the appellant and recover the income-tax 
arrears from him. 

In N. Ranganayakulu v. J. Narasimharao A Co.,* it was held : In the 
1 iflhiiiiv for ^ decree against a partnership firm, each 

decree agaiast firm, partner is liable as if the decretal debt is his personal 

liability except in the case of a minor whose liability 
is limited to his assets in the partnership under S. 30(3). There is no 
provision in the Partnership Act prohibiting use of coercive process under 
S. 51 of the Code of Civil Procedure for execution of the decree. Order 21, 
Rule 30 of the Code of Civil Procedure provides for the satisfaction of a 
decree for money by the mode of arrest, even when it is made as an 
alternative to some other relief. It is thus clear that the application for 
the coercive process of arrest is warranted by the terms of section 51 and 
rule 30 of Order 21 of the Code. The decree-holder is not bound to 
proceed against assets of the firm or of the partner. A notice, however, 
as to why the partner should not be arrested is necessary especially when 
there are plenty of assets of the firm through which decree can be 
satisfied. 


1 . Mathura Das v. Ebrahim, 1927 Bom. 581 : I.L.R. St Bom. 986 : 105 I.C. 305 : 29 
Bom. L R. 1296. 

2. A.l R. 1969 S.C. 667, oremiliag Moii Lai Purshotam Das v. fncome-tax Officer, 
Kanpur, A.l.R. 1961 All. 133. 

3. A.I.R. 1971 A.P. 58.; Topanpal v. Kundomal Gangaram, A.l.R. 1960 S.C. 388 and 
Prem Ballabhv. Mathura Dana, AA.R. 196? S.C. 1342 explained; Lindley on 
Hartneahlp/ 12lh edition, p. 334 referred to. 

See also under S. 30 of the Act. 
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In Ktmdan Kaur Slianker Singh,^ there was a suit for damages 
Civil p oc d the partners of a firm. Death occurred of one 

Code, 19081^0. 'll, partners of the firm but his legal representatives 

R. 4. ’ ' • ’ not brought on record. It was held : The suit 

abates against the deceased partner but the liability 
of the other partner being co-extensive with the deceased partner, he would 
be liable for the entire amount. 

3. Suit against some of the partners. 


In a case of a promise by two or more persons, if it creates a joint 
and several liability, a promisor cannot insist that all his co-contractors 
shall be joined in a suit on the obligation. Besides, the obligation in such 
a case is not extinguished by a plaintiff recovering judgment against one 
of the smeral co-coniractors, but he has as many causes of action as there 
are co-promisors and can bring as many actions so long as his claim 
remains unsatisfied.- On the same principle the liability of co-partner 
being joint and several, it seems competent to a creditor or a person 
entitled under a contract to compel all or any of the partners to make the 
entire payment or perform the contract. He may, therefore, sue only 
some of the partners and non-joinder of a co-promisor or a co-partner is 
no defence in the suit.^ There was, however, divergence of opinion as to 
whether having obtained a decree against some of the partners it was open 
to the plaintiff to bring separate suit or suits against the rest of the part¬ 
ners. The Allahabad,^ Madras^ and Patna* High Courts have held that it 
follows from section 43 of the Indian Contract Act that a judgment obtain¬ 
ed against some only of several co-contractors and remaining unsatisfied is 
no bar to a second suit on the contract against the others. The 
Calcutta" and Bombay* High Courts hold to the contrary. In Re Valli- ‘ 
d/zoi, supra, the view was expressed that a judgment against one partner is 
no bar to a subsequent suit on the contract or obligation against the other 
or others, as the liability of partners in India is joint and several. The 
present section provides clearly that liability of a partner for all partner¬ 
ship obligations is joint and several so that the rule will apply to the case 
of partners with a!) necessary consequences.® 


1 . 

2 . 

3. 

4. 


5. 

6 . 
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Individual partners may be sued personally along with the firm and 
decree can be passed against the partners as well as the firm.^ 

4 Partnership debt. 

Partnership debt is a debt contracted by a partner as agent of tlic 
firm on the basis of a transaction entered into the firm’s name. It is a 
debt due from the firm, no matter that a partner is personally liablc.- 
Wherc a hatchitta was signed by one partner as representative of a firm 
and by two other partners in their individual capacities, and the account 
books of the firm showed that the loan was treated as an advance made 
by the creditor and not by the borrower to the firm and also that the 
interest was paid direct to the creditor, it was held that the debt was a 
partnership debt and not a separate debt.^ 

5. Right of partners to contribution. 

As already noted,* under the English law, subject to any express 
or implied agreement, each partner is entitled to be indemnified by his 
firm out of its assets, or by way of contribution by his partners, in respect 
to payments made and personal liabilities incurred by him in the ordinary 
and proper conduct of the partnership business, as in or about anything 
necessarily done for the preservation of the firm’s business or properly.^ 
The rule of the English law with some important changes of principle has 
been expressly enacted in clause (e) of section 13 of the present Act. But 
the rule as enacted is much wider in scope.® It lays down that a partner 
is entitled, in the absence of a contract to the contrary, to be indemnified 
by the firm in respect of any payments or disbursements made by him or 
any personal liability incurred .by him («) in the ordinary and proper 
execution of the business of the firm and also {b) in respect of anything 
done by him in an emergency, for the preservation of the business or 
property of the firm, provided in doing so he acted as a person of ordinary 
prudence would have acted in his own case under similar circumstances. 

Under section 25 of the Act, every partner is liable for all acts of 
the firm done while he is a partner. The section expressly makes 
every partner liable jointly with all other partners as well as severally 
for all acts binding on the firm t. e. for liability arising from contracts 
as well as torts. Therefore a partner is also entitled to claim contribution 


1 . Fatchchand Khubchand v. Naiional Tiles Co., 1940 Sind 19 : 187 I C. 373. Sec aho 
Liquidator, Union Bank v. Cobind Singh, IX R. 4 Lah. 239 ; Mohd. Ismail v. Said 
iid-Din, I L.R 9 Lah. 217. See also in this connection. Order I, Kuk 6 of the 
Civil Procedure Code which reads as follows : -The plaintiff mav, at his option, 
join as parlies lo the same suit all or any of the persons severally or jointly and 
severally liable on any one contract including parties to bills of cx.'hangc hioulies 
and promissory notes.’* 

2. Hans Raj v. Ram Ditto Mai, 1933 Lah. 639 : 143 I.C. 755. 

3 . Mukeriee v. Benoy Krishna, 43 C.W.N. 1214. 

4 . See notes on pages 189, 190 ante. 

5. Section 24(2). English Partnership Act, 1890. 

6 . See Special Committee’s Notes on clauses 13 and 14. Sec also notes on oaacs 

189,to 196fl/ir«. ’ • 
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Whfch Contract Act, 

Avf'rv that each of two or more joint promisors may compel 

nlrfWr.^ ^ Pr^^J^'ser to contribute equally with himself to the 

of thk observed that before the passing 

rule^rom^- decided under the general 

rule contained in section 43 of that Act. 

The general ^Ic is that no suit can be maintained by a partner or 

Right to contri- • assignee for contribution against the other partner 
bution—Partnership respect of a partnership debt except on dissolution 
debt. or ihc partnership or for general accounts.” But a 

, j partner advancing money to the firm beyond the 

namely, tha of a partner as well as of a creditor. In such a case'his 

fhe'’mret '="‘'"‘'<1 'o call upon 

the other joini promisors to contribute equally to the payment “ So too 

when both the judgment-debtors are partners in busfness and the 
heW nn? , 'f \ <he discharge of that debt has been 

from ht O^if' P'*y''’S ® to levy contribution 

of the^et,» '<= the partnership account, because 

k^onfv tf, P'’'"^''P?'’“* “"der the contract of partnership each partner 

'*’•« rights of the partners are not with 
reference to single items of transaction but to the taking of the entire 

case of a dehr ?^''!""*'’'P- ^t'^h a principle is inapplicable to the 

case of a debt which is not properly and legally a partnership debt.* 

_ # 

To the general rule (hat advances made by one partner to the uart- 

thT sirbiecr^o'J- 'a "seL"' *" Se 

nc subject ol a separate suit, there are exceptions In ElIaDoa 
Miulahar v. Swaminaiha Mudaliar,^ the plaintiff the defendant 

rier';r.h7"o.::e"^or,.fb:;sii;:stTn'’d^i^ 

being to clatm the suit Item in a general suit for taking he accounTs of 
the parlnership. I, was held that the claim of the pla'miSuld be 
considered separate and that the suit was maintainable 


1 . 


2 . 

3. 

4. 

3. 


^ComrSc^ A«'’1ave'in'"o .Provisions of the Indian 

Ad 916* f A^n’ (^850) 9 CB. 493 ; sfr//eA Wor/fs^Vs B I 

voluniarily or ^ons'^nm^c^iloTom^bu^^ ?rom^^^s 
Damodor v. Subbaraya Bai, 43 I C. 217 ; 33 Mad. L J. 5C9. 

Covind V. Gajraj Singh, 64 l.C. 183. 

M.W.N. 394 (relying on^isMad.'laf^n'd dlsUnrSlhinre MX®W^742)”® ' 

1924 Nat'll: ■l.LR'-fl^MJ Na®'" tio •'i ?*"'?'** ^ 'Lol. 

£^in‘;ss‘LLi*ater^;kS^ P-9 fotstaSnrpi^ 

for full uDount: be waa held enthled to coniribS*\ 
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Where a creditor obtains joint decree against some of the partners 
of a firm in respect of a partnership debt contracted by them, one of the 
judgment-debtors by paying the entire decretal amount, is not entitled to 
sue his co-judgment-debtors alone for contribution in the absence of the 
. other partner, unless there are special circumstances. Such special circum- 
ftances generally arise where there is an express promise by the co judgment- 
debtor to indemnify the plaintiff. If, on the other hand, the debt that is 
paid by the plaintiff is not a partnership debt but a debt contracted by the 
partners on their own personal liability quite independent of the partner¬ 
ship business, a suit for contribution would undoubtedly lie. The mere 
fact that a joint decree is passed against some of the partners is not 
sufficient for the purpose of showing that it is a separate liability incurred 
by them jointly.^ 

The claim for contribution in respect of a debt due from the part¬ 
nership is based on the plaintiff’s right as a partner to receive contri¬ 
bution, which right, as was observed by Pandrang Row J , in Chockalin- 
gam V. Meyappd" also would be subject to the prepayment of debts due 
by the partnerishp and to the reciprocal rights possessed by the other 
partners which could be determined only in a suit for general accounts 
no contribution being allowed by reason of the contract of partnership 
in respect of individual transactions. Such a claim for contribution 
should be distinguished from a case where contribution is claimed 
by one judgment-debtor from his co-judgment-debtor as already noticed. 
The right to contribution as between co-judgment-deblors arises not 
out of any statutory provisions but is based on equity. A partner’s 
^ claim to contribution, if it exists, arises out of the present Act. 
P In Manni Lai v. Narain Das,^ a suit for a debt due from the partnership 
was filed against two partners, one of whom died. Ihe suit was 
decreed as against the partner who was alive and dismissed against the 
deceased partner. Having paid the amount of the decree, he filed a suit 
for contribution against the legal representatives of the deceased partner 
and the other co-partner who was not a party to the suit in^ which the 
decree was passed. There was no settlement of accounts between the partners 
and at the date of the suit for contribution such a suit was barred by 
limitation. The court held that the suit for contribution was no* maintain¬ 
able and the claim to contribution could not be sustai^icd cither in mcw 
of the plaintiff being a co-judgment debtor. 

It has been held that mere existence of a deci de a-' . i one of 

several joint debtors is not a sufficient ground for the . .. i ut tor 

contribution against the co-debtors. As slated m ..n e irlycoseort^* 
Bombay High Court,* “until he has discharged ihai wMcK he&ayj; 
ought to be treated as a edmmon burden, o* i; n rate done some¬ 
thing towards the discharge of it, he cannot say ''.a', here u anyiiung 
of which he relieved his co-debtors, and which hw .an call upon them 
to share with him.” 

I. D.D. Mukerjee v. Btrtoy Krishna, 43 C.W N. 1214. 

2 1 939 Mad. 228 relying on Copalta Cheity v. Vijiaraghavarhari, \\5 

i L.R 45 Mad. 378. 

3. 1946 Oudh 118 overruling Sadhu Narayan v. RamasH-anii, l.L.R. Mid. 20i, 
4 Ram Ptrshad Singh v. Neerbhoy Singh, 11 Bom. L.R. 76- 
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Where some of the partners of a firm borrow money from a third 
party and on a joint decree being obtained by the creditor, one of them 
pays up the amount he cannot sue his co-judgment-debtors (other 
partners) for contribution in the absence of the partners and with adjust¬ 
ment of the partnership accounts, in the absence of special circumstances 
such as an express promise by the co-borrowers ti» indemnify the 
plaintiffs. The only remedy of the partners against other partners in 
respect of partnership assets is by way of a suit for accounts and not 
a suit for contribution. This rule only applies where the debt is really 
a partnership debt. Where, however, the debt is collateral to or indepen¬ 
dent of the partnership this principle has no application. In the latter 
case, a partner may have a right of action against another for contribution. 
But when the debt is a partnership debt, a suit for contribution is 
not maintainable in the absence of a prayer for dissolution or for 
accounts.^ 

Where goods arc piirdrascd on credit on behalf of the firm by one 
partner and those arc utilised for partnership business, other partners arc 
also responsible for payment of their price.- 

A partner will not be entitled to charge his co-partners with 
general expenses of which he is unable to give a definite account. The 
reason for this is that the co-partners are entitled to ascertain that 
the expenses incurred have in fact been so incurred on their beJtalf.® 

As regards torts, the rule is that ordinarily one tort-feasor cannot 
WroHR-doers or contribution from another. When the parties 

tort-feasors. are equally involved in an illegal act already carried 

out i.e., where all the parlies arc particep criminis, no 
right of contribution e.xists^ but there may be exceptional cases,® e g., 
where all of them are not wilful toit-feasors. In other Word®, there 
must be an equity in favour of a party which will induce the court to 
allow contribution.® Where two persons had set up a false defence in 
collusion with each other and one of ‘hem sought to recover against 
the other his share of the costs decreed again»* them by way of contribu- 


1 . 







Mrs. JogpoH Kuer v. Sukhdio Prased. J942 Pat. 204 R. 2C Pat. 811 • 198 IC 
521. But See Bhagwan Oas v. Hiraiat, 1942 Nag. 72 : 200 l.C. 240 and authorities 
cited at 4 >ages 309. 310. 311, 3\2arne. 
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Sec Lindley, pp. 399, 414, 415, et seq. and cases cited therein. 


Krishna Ram v. Rokmani, 9 All. 221 ; Shaku! Kameed v. Syed Ebtoh'tw 26 Mad 

VJ'i, C.W.N. 393 ; Petherpermal v. La! 

98 (P.C.) ; Ledu Coachman v. Hira Lai, l.L.R. 43 Cal. 115. 


Sheo Rattan Singh Karam Singh, l.L.K. A6 M\. 860 ; 84 l.C. 269- 1924 All. 

857 ; Narayanatmtrthi v. Kamalich Andrayya, 1927 Mad. 790 : 102 l.C. 135. 
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tion, it was held that the suit would not lie.' The right of contribution 
will exist when the wrong-doers act under a claim of right and 

had reason to suppose that they had the right to do vvl.at they did. 
But there can be no right of contribution among conscious tort-feasors." 


The English law is now based upon the Law Reform (Married 

Women and Tort-feasors) Act, 1935, under wliich a 
English law tort-feasor can claim contribution from his joint tort- 
different. feasor in respect of any damage or loss suffered by him 

as a result of a tortuous act. English decisions on the point after the 
passing of that Act are, therefore, not of much use.^ 

K / 26 Where V the wrongful act or omission of a partner 
L . acting in the ordinary course ol ttie business, 

arm Ungfyt of a firm, or with the authority of lii^.^ners, 
act of a partntr. incc nr injur y is caus ed to an^jhird jDarjy, or 

any penalty is incurred, the firm is^liable therefor to the same 
extent as the partner. 

Synopsis 


1, LiabiJity of firm for torts of a 
partner. 

2. Torts committed in the ordi¬ 
nary course of the business of a 
firm. 


3. Torts committed with the authority 
of co-parmer. 

4. Ratification of unauthorised acts. 

5. Firm's liability for specific wrongs. 


The section, except fora few verbal changes, is a ^ 

section 10 Qf the English Partnership Act, 1890. Section 28D of ilie 
ind^n Act laid down a similar rule affecting a partners 

liability to third person for neglect or fraud of his co-partncr. The 
present section is^ more comprehensive than that section of the Indian 

Contract Act. 


a/^ 1. Liability of Brin for torts of n partner. 

Under this section, a firm is liable for torts committed by a paNner 
, . , , acting (1) in theordinary course of the business of firm. 

General principlet. ^^^ 2 ) with^neo-u^hority of his co-partners. And the 

firm is liable to the same ext^i'toathc partner acting or omitting to act. 


This section followsiirom the principle of 
for acts of his agent and the nature and extent of and 
the wrongful act or omission of a partner is governed ® 

same principle. The rule slated in this section is nothing else but an 
applic^ion to the case of partners of the general rule relating to the 


1. Manja v. Kadugpehenf I.L.R. 7 Mad. 89. 

2 Prabhu Dayal v. Dwarka Prasad, supra ; Vengna Narayana v. Yoganiiuilha Rao. 
|351.C7ia 

3. Sm ooiM on pagM 190 and 191 mte. 
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The principle of this section is a branch of the universal rule that 

r.irc cours.^’oT.Ire"^"'" of“hirservanls or agms 

in the course of their employment.^ Lindley- observes : 

rf ^ '■^^Poosibility may attach to the principal in respect 

ol a tort of fraud, it is necessary : 


1. That he shall have authorised it in the first instance ; or, 

2. That it shall have been done on his behalf and he shall have 

ratilied it (Ratification can only be of an act professedly done 
lor the person ratifying) ; or, 

3. That it shall have been committed by the agent in the course 
and as part of his employment. 


That this last IS sufhcicnt a Lall cventsj f it is done for the benefit 
of tW principal is obvious Irom those eases in which masters have been 
held liable for the negligence of their servants; litigants for irregularities 
commuted by then solicitors, in the course of the litigation to conduct 
which they arc retained ; merehanls for frauds committed by their factors 
and brokers whilst acting on their behalf; shopkeepers for the wrongful, 
acts of their shopmen whilst in the shop and attending to its business • 
insurance companies for the frauds and libels of their agents ■ and trade 
unions......for the wronglul acts of their ofiicers in carrying out the objects 

of the union Moreover, if these conditions are fulfilled, the principal 
will be liable ahhough the agent has acted contrary to his express orders 
and Ihc act iiscll is illegal, or even criminal.” 


\ 


Regarding law on this subject in the U.S.A. Rowley says^ • “Js a 
member of a partnership liable in Jort for the negiigence of his partner 
On the one side it may be answered :n (he affirmative, owing to the fact 

that each partner is the agenf of the other, and, as such, liable for such 
a tort if committed by the one partner within the scope of his authority 
On the other hand, it has been urged that, if the negligent partner was 

working as a lellow servant with the perion injured, the fellow-servant 
rule would govern and, would preclude recovery by the person injured 
against the other partner. This point is answered in an English case-* 
the court saying : ‘ The doctrine that a servant, on entering the service of 

an employer, takes on himself, as a risk, incidental to the service the chance 
of injury arising from the negligence of fellow-servants engaged in the 
common employment has no application in the case of the negligence of an 
emplo^'cr. Tliough the chance of injury from the negligence of fellow- 
servants may be supposed to enter into the calculation of a servant in 

A A 4 much to say that the risk of 

danger from the negligence of a master, wljen engaged with him in their 


1 . 

2 . 


Pollock and Mulla’s Partnership Act, 1934, Edn., p. .69. ' 

Lindley. pp. 19t and 192 and the authorities cited therein. 

Rowley on Partnership. 2nd Edn., Voi. I. pp. 365 to 368 
Seenudum, Vol. 68, S 168, pp. 616 to 619. 
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Ashworth V. Stanwix, 3 El. & El. 701 : (1860) 7 Jur. (N.S,) 467. 
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common work, enters in like manner into the speculation. From a 
master he is entitled to expect care and attention which the superior 
position and presumable sense of duty of the latter ought to command. 
The relation of master and servant does not the less subsist because, by 

some agreement between the joint masters, one of them takes on himself 

the functions of a workman.’ As a general rule, it . may be said that 
partners are liable for the neglig ence of the ir_^o_-^rtner$ for acts com¬ 
mitted within the scope of theiFpaHner^p authority and for the benefit 
of the firm. Examples of the application onhis fuleliave arisen where 
one partner, by negligently driving a partnership 

party, where a partner^ or an employee of a partnership, running a line of 
stage-coaches, lost money entrusted to the firm as a carrier; when employees 
engaged in unloading a vessel were injured by the negligence of a partner 
in a firm of stevedores, who was superintending the work ; where a person 
working on a truck under the direction of one partner sustained eye 
damage because the partner depressed the break pedal causing hot brake 
fluid to be ejected ; where the employee of blacksmilbing firm was injured 
by the careless act of one partner in throwing a welding coinpound on a 

bar which the employee was welding causing a particle of liquid to strike 

and injure his eye ; where a partner negligently caused a flash fire injuring 
an employee ; where the negligence of one of a partnership of railroad 
companies injured an employee ; where a railroad engine operated by one 
of a firm of loggers threw live coals and burned the land of another; 
where a store building fell into an excavation dug by a contracting 
partnership ; where a partnership vessel, through her captain's negligence, 
damaged a wharf; where a horse borrowed by a partner to use in the hrm 
business was lost by his negligence ; where a sheep herder was frozen 
because of the failure of a wagon tender employee to keep in touch with 
him ; where a partner in a firm of butchers negligently left poisonous meat 
where it was eaten by a dog, who died from the effects ; where a servant 
was injured while following negligent directions of one partner ; and it 
there is a holding out of the partnership relation by persons inviting a 
person to their premises, a person injured from their negligence, (hey arc 
.iable as partners, even if not so in fact. One partner in firm of druggists 
is not liable when the other gives to a person a dose of belladonna, insicau 
of dandelion, giving away medicine not being within the scope of the 
firm business. The torts of one partners may be ratified by one or more 
of his co-partners after the act was committed, if the tort was done lor 
the benefit of the firm, and in such a case all so ratifying will be liable 
to the party injured. Where a physician who is a member of a partnership 
is guilty of negligence in failing to use a reasonable degree of care, skill 
and diligence in the conduct of a case, then the negligence of one wil be 
regarded as the negligence of all and all the partners held liable, unless 
the act complained of was done outside the course and purview of the 
partnership business. Law partnerships do not differ from other partner¬ 
ships in the principles governing the liability of the partners, and there 
can be no doubt that, if a suit at law be unskilfully or negligently 

conducted by one of the partners, the other members of the firm will be 

responsible to the injured person in damages. But an aitorney receivmg 
a collection as an individual will alone be responsible although he nouties 
the client that he is associated with another who attends to the collection 

of accounts, where the client docs not recognize the partnership m inc 

transMtioii. 
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“So far wuhin (he scope of his authority, the members of a 

partnership are liable for the wrongful act of a partner after dissolution, 

nor are they relieved from liability for wrongful acts of a partner before 

oissoluiion, for which they would have been liable had the firm continued.” 

1 




2. Torts committed in the ordinary course of the business of a firm. 


As already noted, the liability imposed by this section follows from 
he circumstances of each partner being the agent of the firm, and it is 
Inmied m the same way as is that of a principal for the acts of his agent. 
,, trom cases where the wrong was authorised by the other partners 

the liability will depend upon whether or not the act or omission was 
commuted in the^i nary epurse of th e business. Consequently, in order 
to bring a case wit^Uie puTview of (ftd seCTion it must be shown cither 
Miat .he act of the partnei^.as_^thons.cd-.bxhisj:o-partners or that in 
doing It he was acting in tEe ordinary course of the business of the firm. 

/If the wrong is extraneous, to the.course of thc^^rtnership business, the 

/ other partners are no more liable than any other principal would be for 

3 case even if it be in the supposed 
interest of the firm. Similarly, in the absence of special circumstances, 
partners are not liable for the fraud of one partner committed otherwise 
than in the ordinary course of the partnership business.mere 
circumstance that the managing partner of a firm, in Instating a 
prosecution against a person, describes himself as the agent of the partner- 

hnlir/ ^ niaiterof the criminal complaint against the person on 

behalf of tl e firm, is not sufficient to render the firm or all the partners 
liable in damages for malicious prosecution ; to fix such liability, there 
must be some evidence to show that the firm is in some way or other 
concerned in the prosecution and has instigated it.y In Mimshi Bas/tir-iuf- 
dm V. Suraj one of the partners of a frrm sued to recover a debt 

Which was really duetto the firm on the allegation that it was due to 
himscy and not to the firm and his suit was dismissed on the ground ihM 
he had materially altered the haichitta executed by the debtor by striking 

P^^-^tuers name without the debtor's consent. I^vas held 

heha f n? precluded from suing for the debt on 

be) alf of the firm making the first mentioned partner a defendant in the 
suiL iMvas observed: A fraud committed by a partner while act ng 

h^velee.Tin L'pofitionlo '"'Sh' 

! It IS not iiKumbent on the party seeking to charge the firm of the 
wrongful act of a partner to show ihat the particular act is within the 

usual course of dealmg or practice of others carrying on a similar business 

P- citing V. 

^ Framjl, l.L.R. 28 Bom. 226 ; 5 Bom. L.R. 940. 

\Z L^*W#N. 71o* 

Rhodes v. Mouies, (1895) I Ch. 236, 245. 
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Where tort is committed by a partner while acting in (he ordinary 
course of business, the firm is liable even though it has not derived any 
benefit by the tortious act\ or not express command or privity of the firm 
can be proved or the act was expressly forbidden.^ Thus, \vhcre.tl)e-V«vw<^ 
managing partner or the defendant firm had, without Jhe .knowledge and 
consent of the other partner, received c ertain piece-fioods belonainn to the 
plaintiff knowing that they bad been stolen and had within the scope of ^ 

his authority, sold some of the goods and where there were entries in the 
books of the firm showing that a portion of such sales was placed to the 
credit of the firm, it was held that the plaintiff could recover from the 
defendant firm as dameges for conversion the value of all the goods 
belonging to him which had come into the hands of the managing partner.^ 



The mode of doing an act is immaterial. If the act in question can 
be regarded as authorised as falling within either of the categories stated^ 
in the section the fact that the mode of doing it employed by the partner 
was wrongful or unauthorised does not affect the question. The test is— 
was the act within the scope of the authority of a partner to do it by 
legitimate means ? If so, it would be within the scope of his authority for 
the present purpose to do it by wrongful or even illegal means 
other partners are liable. Thus j in Hamhn v. Uomtnn A where it 
was in the course of the business of the defendants, a firm of grain 
merchants, which consisted of two partners, to obtain by legitimate means ^ 
information in regard to contracts made or tendered for with brewers ^ 
or with buyers of grain by a competing firm, and one of the 
partners obtained such information by bribing a clerk of plaintiff, a 
competitor in business, to break his contract of service by dishonesty and 
improperly communicating to him knowledge obtained in the course of 
the* clerk’s employment, it was held : Both the partners were responsible 
in damages to plaintiff for the action of one of them as aforesaid, on the 
Tound that it was within the general scope of the authority given to him 
,s a partner to conduct the business of the firm. 


I It is well-established rule of law that a principal is liable for a 
' conscious wrong of his agent acting within ihe gtiitial 

of tlwagen? scope of his authority, whether the wrong is committed 

I ' for the benefit of the principal or for the benefit of the 

agent or whether the principal in fact derives any benefit or not.'* The 
only difference between (he case where the principal receives the benefit 
and where he does not is that in the latter case, the principal is liable for 
the wrong done to the persons injured by his agent within the scope of 
the agency. In the former case he is liable on that ground and also on 
the ground that by taking the benefit he has adopted the act of his agent. 


f 


1 . 


Uoydv. Grace Smith, (1912) A.C. 716, 723, 738 ; Rhodes v. Monies supra-, 
Dlnabandhu Sahai v. Abdul Lati/Molla, I.L.R. 59 Cal. 258. 


2 . 

3 . 


R.M.K.S. Firm v. Maung Ba Cyaw, 1927 Rang. 44 : 99 I.C. 748. 

^ Coilman v. Mills, (1897) 1 Q.B. 396. 

Hurruck Chands.GovlndLai, (1906) 10C.W.N. 1053. 

^(1903) I ICB. 81, at p. 85 ; E. & E. Digest, VoJ. 36, p. 373. 

A.C. 716, 723. 738 ; Dinabandhu Sahai v. Abdtd Lari/, 

1923 Cal. 153 : SO Cal. 258 : 68 I.C. 439. 
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he cannot approbate or reprobate at the same time.V' In cases under 

this section the chief difficulty that occurs in practice is whether the 

he h of a partner took place in the course of the management of 

in th^ fi ^ of firm or was only his particular wrong for which his position 
in the firm gave him an opportunity.^ ^ 


The general principal is stated by Lord Halsbury® as follows 
“All the members of a firm are liable for the wrongful acts of a 

^ _ in the ordinary course of business 

as earned on by that particular firm, although the transaction in 
question may not be within the usual scope of similar business or 
to secure an object which would be within the ordinary scope of 
the partnership business, if attained by legitimate means ; but in 
the absence of special circumstances, they are not liable for the 
fraud of one partner committed otherwise than in the ordinary 
course of the partnership business. The rule extends to damage 
cau* ed by the negligence of a partner in the ordinary course of the 
partnership business.” 



Illustrations 

In norp_\^LcihcnK ^ A cmplojcd B & C \\ho carried on partnership 
, as wine merchants, to purchase wine for him and sell 

.or,“V"„”d ?n made "’at he had 

ordinary course of the purchases and sold a part of the goods at a 

business. pront, paid the proceeds of such supposed sales to A and 

rendered accounts in which he stated the purchases 

to have been made at a certain rate. In fact C had neither bought nor 

sold any goods and the transactions were wholly fictitious. B was wholly 

ignorant rf C’s fraud. In a suit against both by A it was held that B was 

liable for the false representations of C. 


In Blyi/i V. Fladgate/^ partners in a firm of solicitors wcie held liable 
in damages on the ground of negligence of a partne; for failure in 
discharge of the duty which had been undertaken to the clients in matters 
in which the partner had acted within the scope of his authority. The 
principle involved is that all the partners in a firm are liable to a third 
party for loss or injury caused to him by the negligent act of a partner 
acting in the ordinary course of the business. ^ 

r Where one of two partners in a coal mine acted as a manager and 
was guilty of personal negligence in omitting to have the shaft of the 
mine properly guarded and injury was caused to a workman the other 
partner was held respons ible for the sa me.* 

I A firm of coach proprietors is responsible for the negligent driving 

I of a partnership coach by a member of the firm.^ 


1. Lloyd V. Grace Smith, (1912) A.C. 716. 

2. Munshi Bashit’ud-din v. Sarja Kumar, 12 C.W.N. 746. 

3. Laws of England, 3rd Edn., Vol. 28, para. 980, page 509. 

4. (1819) 2 B. & A. 795. 

5. (189n 1 Ch. 337. 

6. Meitors v. Shaw (1861) I B. & S. 437; Ashworh v. Stanwix, (186!) 8 E. & E. 701. 

7. V. Horefcm, 107E.R. 1042 j (1825) 4B. fit C. 223. 
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/ A firm of newspaper proprietors is responsible for a libel committed 
oy one oi tnem.^ 

. . timuk Chand v. GovinS^r A and B were partners carrying on 

business as piece-goods merchants. C financed the business and was i 
sleeping partner. A who managed the business received, without the 
knowledge or consent of B, certain piece-goods belonging to C knowing 
that they had been stolen. It was proved that of the goods so purchased 
and sold by A the proceeds of some goods at least were entered in the 
books of the firm showing that they were placed to the credit of the firm 
It was held that both A and B were liable to C in damages for the value 
ot all the goods ^ C which had come into the hands of A. 

^ A. B and C are partners in a bank, C taking no part in the active 
business. D, a customer of the Bank, deposits securities with the lirni for 
sate custody and these securities are sold by A and B without O’s autho- 

nty. The value of the securities is a partnership debt for which the firm 

IS liable to D and C or liis estate is liable whether he knew of the sale 
or not* 


The defendant company was liable for the act of a porter in violently 

/ (pulling a passenger out of a railway carriage, under the erroneous belief 

that h- was in the wrong train. Here it was one of the duties of the 

passengers from travelling in the wrong trains • and 
although the plaintiff was in fact in the right train, the act of the porter 

"Mistaken way of doing the work entrust to 
toTi*im"^ unauthorised assumption of work that did not pertain 

Ixi Burnardw.AaronJ^ K and S were joint owners of a ship. A 

defrayed all the expenses and was in 
toffi not sole management of her, and he took two-third of the 

mitted in ordinary wmmgs, S did noihin^^ and look the remaining 

course of business, ^nc-lhird of the gross earnings. It was held on these 

Kokia, « «• A was not the partner of S so as to render S 

liable i^n action for damages caused by the negligence of A. 

^ T^ipmssjJ^-A4k€rton^ a managing partner of colliery knowinclv 

hnt did h.s proper boundary after notice from an adjoining owner^ 

but did not inform his co-partners about it. It was held that inasmuch as 

he managing partner had acted with culpable negligence in comimiine 
to work m the disputed area after notice from the adjoining pronrielof 
and without consulting his eo-partrers, he alone was liable fZhe dTiages 

One if fhfrJfbusiness as brewers 
One of them, m the name of the other, wrongfully ejected the tenant of 

1. Citizens* Life Assurance Co. v. Brown, (1904) A.C. 423 

spi^y “o'^jure)^' v. /•«/, (1828) Dan. & LI. I2S (con- 

’• E'K’p’m"*'' CSIS) 1 Mcr. at pp. 572, 579 : 15 R.R 161 i 35 

‘-.R. 8 C.P. 148. 

9* wfi« 33'4* ^ 

6. 48LJ.Ch. 370. 

7. (1844) Car. and M. 93. 
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tile canteen, who held under a lease from the Board of Ordnance, they 

being sureties for the payment of his rent, and for his quiet tenantship, it 

was held that one partner had no right to involve another unless in the 

ordinary course of their business, not, for instance, in a trespass as above 
staled.* 


In Ex-p. EyrCy- a customer of a banking firm, deposited with the 
/^irm a box containing securities. He afterwards authorised one of the 
partners to take out some of these and replace them by certain others. 

, That partner not only made the changes he was authorised to make in 
I the contents of the box, but also made other changes without authority 
and converted the customer’s securities to his own use. It was held that 
the firm was not liable to make good the loss as the separate property 
given to one partner by the customer showed that he elected to deal with 
,that partner alone and not as agent of the firm. 


In fA'-/?. 3 one partner gave partnership bills in payment of 

his own separate debts, and on being asked whether his co-partner was 
acquainted with the transaction untruly replied that he was, and that he 
consented to it. It was held that the bills were not provable against the 
joint estate of the firm, they not being in the hands of a bona fide holder 
for value without notice of the circumstances under which they had been 
given. In this case the partner who gave the bill was not acting within 
the scope of his authority and the persons who took them knew it 


A fraud or any other wrongful act committed bv a partner while 
acting on his own separate accoum and not as agent of the firm is not 
imputable to the firm. What is to be inquired in all these cases is whether 
the wrongful act or omission was done or made in the course of the 
partner s duty as such, or outside it.* Thus in Miwshi Bashiruddinv. 

Kumar/ A, a debtor executed a haichiito in favour ofB C and 
D. who were partners. B altered the hatchitta by striking out the other 

partners names to set up exclusive title to the debt, but his suit against 

A vvas dismissed on the ground that he had materially altered the docu- 

mcn . In a suit by C and D against A it was held that they were not 
precluded from suing for the debt on behalf of the firm ; A*s fraud being 

r:n"pu.abi:;’o 


InAhmadbhaiy.Framji,^^ managing partner in a firm, prosecuted a 
person for an alleged theft of properly belonging to the partnership and 
action was brought (or malicious prosecution and wrongful imprisonment 
i It was held that neither the firm noi the other individual paHners^ere 


1 . 


2 . 

3. 


The exception to this doctrine is where the tresoas^ in r ^ i • 

(1842) I Ph. 227 : 65 R.R. 375. 

2 Cox. 312: 2 R.R. 49. 


^ See Underhill’s Law of Torts. 13th Edn.. p. 314 

5. (1908) 12 Cal. W.N. 716. 

6 , I.L.R. (1904) 28 Bom. 226. 
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liable in such a case merely because the property belonged to the firm, 
unless it is shown that the firm was in some way or other concerned in the 
production and had instigated it. 

It does not follow from this case that commencing a prosecution 
can in no case be regarded as an act coming within the ordinary scope 
of the business of the firm if it ultimately turns out to amount to malicious 
prosecution. The case is only an authority for the proposition that 
prima facie a wilful tort of a partner is not to be attributed to the firm. 
Where there is general authority given to a partner to prosecute on behalf 
of the firm in a proper case and he abuses that authority it would certainly 
follow that the firm would be liable if the prosecution was commenced for 
purpose of the firm and not for any malicious purpose of the partner.* 

If a partner induces person to join the partnership by fraud, the 
other partners are not answerable for the fraud as it cannot be imputed 
to the firm unless the partner in question had express auihoriiy to seek 
for a new partner or unless the other members of the firm ratify the fraud 
when made aware of it.^ 

\ 3. Torts committed with the authority of co-partners. 

A firm will be liable for torts committed by a partner Kith the 
authority of his cp^taftners. This principle is perhaps best illustrated 
by the case of'iiwyd v. Grace, Smith & Co? In this case, u widow, the 
owner of two cottages and sum of money received on a mortgage, who 
was dissatisfied with the income derived therefrom, consulted a firm of 
solicitors and saw their managing clerk, who conducted business of the 
firm without supervision. Acting on behalf of the firm, he procured her 
instruction to sell the cottage and to call in the mortgage money, and for 
that purpose to hand over to him her deeds, and also to sign two docu¬ 
ments which she believed she had to sign for effecting the sale of tlie 
cottages but which in fact were a conveyance in his favour of the said 
cottages and an assignment lohim of the said mortgage. Subsequently, 
he dishonestly disposed of the properly for his own benefit. The English 
Court of Appeal held that the firm were liable for the fraud committed 
by their representative in the course of his employment/ /OXhe legal 
principles underlying the decision were set out by Lord Macnaghien thus : 

“The only difference in my opinion between the case where the 
principal receives the benefit of the fraud, and the case where he dues not, 
is that in the latter case the principal is liable for the wrong done to the 
person defrauded by his agent acting within the scope of his agency ; in 
the former case he is liable on that ground and also on the ground that by 
taking the benefit he had adopted the act of his agent ; he cannot 

approbate and reprobate.Who is to suffer for this man’s fraud ? 

The person who relied on Mr. Smith’s accredited representative or Mr. 
Smith who put this rogue in his own place and clothed him with his own 
authority ? If Sandies had been a partner in fact, Mr Smith would have 


1. See Deiai, p. 140 : Pollock and Mulla, pp. 70-71. See also Citizens' Assurance Co, 
V. Brown (1904) A.C. 423 (corporation held liable for malicious prosecution). 

2. Lindley, p. 200. 

3. (1912) A.C. 716. 
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been liable for the fraud of Sandies ds his agent. It is a hardship to be 
liable for the fraud of your partner. But this is the law under the 
Partnership Act. It is less a hardship for a principal to be held liable 
for the fraud of his agent or confidential servant. You can hardly ask 
your partners for a guarantee of his honesty ; but there are such things as 
fidelity policies. You can insure the honesty of the person you employ in 
a confidential situation or you can make your confidential agent obtain a 
fidelity policy.’* 


I 4. Ratification of unauthorised acts. 

As already observed,^ a principal may be responsible for the act of 


Liability 

principal 

arises. 

authority, 


th 




..... agent not only when he has specially authorised it 
when ‘s done by the agent in the scope of his 

authority or in the regular course of business, but also 
when the act though not done with express or implied 
has been adopted or ratified by the principal. Acquiescence 
and ratification must be founded on a full knowledge of the facts and 
further it must be in relation to a transaction which may be valid in itself 
and not illegal, and to which effect may be given as against the party bv 

his acquiescence in an adoption of the iransaction. 2 ^^ ^ ^ 

^ It is, however, essential in order to constitute a binding adoption or 

t ratification (l)that the act must have been done for and in the name of 

the supposed principal, and (2) that there must be full knowledge of what 

those acts were, or such an unqualified adoption that it may properly be 

inferred that the principal intended to take the responsibility of such acts 
whatever they were.'^ 

A person ratifying any unauthorised act done on his behalf ratifies 
the whole of the transaction of which such act formed a part ^ Therefore 
a man cannot at his own choice ratify part of a transaction and repudiate 

the rest. Vvhere the principal takes advantage or benefit oC the tortious 

act of his agent, he thereby adopts or ratifies the act of his agent « But 
ratification of unauthorised act cannot injure third person.’ 

5. Firm’s liability for specific wrongs. 

Where a partner maliciously prosecuted a person for stealing the 

Malicious pro- **neither the firm 

secuiion. nor the other partners would be habie to an action for 

malicious prosecution and wrongful imprisonment merely 
because the property was partnership property.s^ ^ ^ * merely 

See noies on pages 301, 302 ante. 

n 13 App. Case, 

Barker (1B33, 4 B. & Ad. 614 ; 

Section 199, Indian Contract Act. 1872. ^ * 

Sec Kray v. Fenwick (1876) 1 C.P.D. 745 at p. 753. 

Lloyd V. Grace, Smith & Co., supra. 

Section 220, Indian Contract Act, J872. 

Arbucklev. Taylor, (1815) 3 Dow 160 H T . u • i. 

3rd Edn., Vol. 28, p. 5I0;para.°^2 Halsbury Laws of England, 


J. 

2 . 

3. 

4. 

a 

5. 

6 . 

7. 
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^ I It has been held that innocent partners will be liable for misrepre- 

sentations of one of their partners in matters connected 
** ■ with the ordinary business of the firm.^ But where a 

partner, acting beyond the limits of his authority, made a false representa¬ 
tion that he was acting with the consent of his co-partners, the co-partners 
were held not liable for what was done on the faith of such misrepresenta- 
tion.2 

It is not open to a partnership firm to acquire property in goods 

obtained by the fraud of one partner to which the rest 
Goods obtained are not privy if they are obtained by the partner with 
by fraud. ^ pre-conceived design of raising money upon them and 

then absconding without payments.^ 

27. Where— 

Liability of firm 

for misapplication authority receives money or property trom a 
by partners. third party and misapplies it, or 

(b) a firm in the course of its business receives money or 
property from a third party, and the money or property is 
misapplied by any of the partners while it is in the custody of 
the firm, 

the firm is liable to make good the loss. 

Synopsis 

1 Prinrinh nf the section. 3. Claiise (b)^Mi.'!application of 




1. Principle of the section. 3. Clause (b)^Misapplicafio}i of 

2. Clause (a)—Misapplication of money or property of third 

money or property by a partner parties while in custody of the 

received by him acting within firm. 

his apparent authority. 4. Wrongful employment by part¬ 

ner trustee of trust property for 
partnership purposes. 

^ j 1. Principle of the section. 

This section is a reproduction of section 11 of the English Partner¬ 
ship Act, 1890. It contains two provisions regarding the liability of a 
firm for property misapplied ; 

Firstly^ where a partner acting within his apparent authority receives 
money or property from a third parly and misapplies it, the firm is liable. 
It is important in this connection to note that the liability of the firm 
depends on the partner who misapplies the money having express or 
apparent authority to receive it.^ 

Secondly, where a firm in the course of its business receives money or 
property from a third party and the money or property so received is 
missapplied by any of the partners while it is in ihe custody of the firm, 
the firm is liable. 


1. Repp V. Latham (1819) 2 B. & Aid. 795. 

2. Ex-parta .•gaee, 2 Cox 

3. Kilby V. Wilson (1825) Ry. & M. 178 at p. 181 per Abbott C.J. 

4 . Rhodes V. Moults (1895) 1 Ch. 236 ; Lloyd v. Grace, Smith St Co. (1912) A.C. 716. 
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It may be observed that the wording of the two clauses is intended 
to bring out clearly an important point of distinction between the two cate¬ 
gories of cases of misapplication of money by partners dealt with in this 
section. In cases falling under clause (a) the misapplication of money or 
properly of a third party must be by the partner receiving the same but it 
is not necessary that the money should have in fact come in the custody of 
the firm. In cases covered by clause (b) such money or property having 
come in the custody of the firm the firm becomes liable for misapplication 
of it by any of the partners. 

The liability imposed by this section follows from the circumstance 
of each partner being the agent of the firm, and it is limited in the same 
manner as is that of a principal for the acts of his agent. 

1. Clause (a)—Misapplication of money or property by a partner 
received by him acting within his apparent authority. 

The determining factor of a firm’s liability where a partner has 
received money and misapplied it is, whether he was acting as the agent of 
the firm and within the apparent scope of his agency. All the members of 
a firm are liable for the wrongful acts of a partner which are committed in 
the ordinary course of business as carried on by that particular firm, 
although the transaction in question may not be within the usual scope 
of similar business.a member of a firm of solicitors, acting 
for the vendor on a sare ordered by the court, receives a deposit from the 
auctioneer and absconds with it instead of paying into court, his partners 
are liable.- Where money is paid by a client to one partner of a firm of 
solicitors who are acting for him in the management and settlement of his 
affairs and the partner misapplies the money the firm is liable for the loss.* 
If the wrong is extraneous to the course of the partnership business or 
otherwise if the property or money received and misapplied was received 
by ih^ defaulting partner in carrying out a contract entered into by him on 
his own account and not as a member of the firm the other partners are no 
more liable than any other principal would be for the unauthorised act of 
his agent in a like case."* If the receipt of money by one partner is not 
within the scope of his apparent authority, then his receipt cannot be, 
treated as receipt of the firm, and the other partners are not liable, unless 
the money received comes into their possession or under their control.® 

It is not always easy to ascertain whether the particular act of 
misapplication was done by him as a partner or was committed by him on 
his own separate account and not as agent of the firm * The question will 
depend on the facts and circumstances of each particular case. If it 
appears that a person received money in his capacity as a partner, the 

1. Rhodes V. Mottles, supra \ Sims Brutton, (1850) 5 Ex. S02 ; v. Marsh, 

E.R. 554. See also Raghttnathji Tarachand v. The Bank of Bombay, 

Dom. 72 ; Saremal v. Ptmamchand, 1924 Bom. 260 : 77 I.C. 548 ; Halsbury, Laws 
of England, 3rd Edition, Vol. 28, p. 509, para. 980. 

2. Biggs V. Bree (1882) 80 W.R. 278, C.A. 

3. Dtmdonald {Earl) v. Masterman, (1869) L.R. 7 Eq. 504. 

4. Mara v. Browne (1895) 2 Ch. 69 ; Bolingbroke v. Swindon Local Board (1874) L.R. 

9 C.P. 515 \ New Mining Syndicate v. Chalmers (1912) S.C. 126 ; British Homes 
Association Ltd. v. Paterson, (1902) 2 Ch. 404 ; Allen v. Land S. H'.R. Co. (1870) 
L.R. 6Q.B.66. 

5. Mara v. Browne, (1895) 2 Ch. 69. 

6. Basirudin y. Suraj Kumar, (1908) 12C.W.N. 716, ' 
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other question that must be answered is whether he was, in doing so, 
acting within the scope of his apparent authority. Ordinarily the question 
whether a partner was acting within the scope of his apparent authority 
can only be answered by reference' to the expectations created either by the 
special usage of that firm or by what is usual in that kind of business 
generally.^ 

There are ver>' few decided cases in India under this section or 

covering the proposition laid down therein. The 
Illustrations English decisions on the point have mostly arisen among 

solicitors carrying on business in partnership and banking firms. 
Solicitors in Bombay, Calcutta and ostensibly at other places are 
governed by the common law of England,* and hence the English decisions 

are of great help- 


It is in the everyday practice of a firm of solicitors and within the 

apparentauthority of a partner in such a firm to receive 
Solicitors. monies from a client for any specific purpose connected 

with the professional business they have in hand. It is also in the ordinary 
course of business of such a firm to receive monies for the purpose of 
making a specific investment or mortgage* or for satisfying the demands 
of certain creditors of the client* or if the client be an executor, sometimes 
to pay the demands of Government, sometimes to pay legatees and some¬ 
times to pay into court.* It is also in the ordinary course of business at 
the end of litigation for solicitors to receive the fruits of that litigation for 
their clients,* and it seems it would not be outside the scope ,of solicitors’ 
business when they are negotiating a loan for one of their clients to receive 
from him securities, whatever their nature, for the purpose of transmission 
to any of their clients who are making the loan."^ If it is within the 
ordinary business of the firm so to receive monies cadit quaestio, the 
receipt of money by the partner is a receipt by the firm, and as such the 
firm would be responsible for that which is done by one partner with 
respect to it, although in fact the other partners never received that money 
or knew of its receipt.® 


On the other hand, a firm will not, in the absence of certain special 
circumstances, be liable for monies received and misapplied by 'a partner 
in the course of a transaction outside the scope of the business of the firm. 


1 . 

2 . 


3. 

4. 

5. 

6 . 

7 . 

8 . 


Seeindian Contract Act by Pollock and Mulla, 6th Edition, p. 691. 

StcTyabJI Dayabhai &. Co.y.Jeiha Devji & Co., (1927) 29 Bom L.R 1196: 
HarnandRoyy. Gootl Ram, I.L.R. 46 Cal. 1070 ; Ghulam Moi !ccn v. Mohammad 
Omer Sahib, 1931 Mad. 183. 

Harman v. Johnson (1853) 2 E. & B. 61 ; Blair v. Bromley (1847) 2 Ph 354 ; iVillei 
V. Chambers (1778) 2 Cowp. 814. 

/ifkiruony. Makrelh {IZ66) 2^. 570 ; Earl of Dundonald v. Mas'erman {\Z6^) 
7 Eq. 504, 516. 

Earl of Dundonald v. Masterman, supra. 


St. Aubyn v. Smart (1867) 5 Eq. 183, 187. 
Rhodes V. Moules, (189S) 1 Ch. 236,243. 


St. Aubyn v Smart (1867) 5 Eq. 163. See also Earl of Dundonald v. Masterman, 
stfprtf, 504, S16,517 per lames y.C., “It is unForlunate no doubt for (lie other 
tnembers of the firm : but that U a misfortune, which arises from that original 
ooofldenca to buo.'* See Desst, p. 142. 
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j Thus, if A and B are solicitors carrying on business in partnership and C 
\ who is a client of the firm gives money to A for investment in a specific 
security and A instead of investing it converts it to his own use, B 
is liable to make good the loss although B never received money nor 
had any knowledge of it, the reason being that receiving money to be 
invested on j^cificd securities is a part of the ordinary business of the 
solicitors.if in this case C had given the money to A with general 
directions^to invest it for him, B would not be liable, as it is not 
part of the ordinary business of Solicitors to receive motley to be invested 
at their discretion.'* v/ 

A partner in a firm of solicitors borrowed money without the 
knowledge of his co-partners from a client on the representation that the 
money was to be lent to another client of the firm. It was held that the 
transaction was altogether out of ordinary course of business of the 
solicitors and did noi bind his other partners.^* 

✓ 

A partner in firm of solicitors who acts as Secretary of Mining and 
and Exploring company receives and misapplies certain of the company’s 
funds. The firm is not responsible as the funds are not received in the 
course of the firm’s businees.^ 

It is not within the ordina^ business of a solicitor to receive 
purchase-money belonging to his client, or money due to him on mortgage 
and a partner is not liable for the misapplication of money so received by 
another without his privity.® 

When a partner of the firm of solicitors took bonds payable to bearer 
for custody without his other partners being aware of it and subsequently 
misappropriated the same, it was held that the other partners were not 
liable as it was no part of the business of a solicitor to take such bonds 
for custody.® 

But an act though not within the ordinary scope of the business of 
a firm may yet be within the apparent authority of a partner and be 
binding on all the partners. Thus, for instance, a course of conduct 

pursued by the partners may convert the act of a partner for which other 

members of firm would not be otherwise liable into one for which they 
may become responsible.^ 



2 . 

3. 

4. 




Blair V. Bromley (1847) 2 Ph. 354 ; Moore v. Knlgl^i (1891) 1 Ch. 547. 
Harman v. Johnson. (1853) 2 E. and B. 61. 

Plumer v. Gregory (1874) 18 Eq. 621. 


New Mining Sc Exploring Syndicate v. Chalmers and Hunter (1912) S C 126 
Bourdillon v. Roche (1858) 27 L.J. Ch. 681 : Viney v Chaolm A t 

468 : mtkinson v Candl/sh (1850) 5 Exch. Rep. - 9 ^: wtXs VJiFcd 
V. Chaplin wzs that an attorney as such has not as against his clicm auih^UvS 
receive that client s money, but it does nor touch the queluim JSicSer whS 
thcauthorityisgiventoreceiveit.it is not a part of the businS.* nf ViSfL-JS 


Cleather v. Twisden (1885) 28 Ch. D. 
(1895) I Ch. 236. ' 


340, distinguished io Modes v. Monies 
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In Rhodes v. Moules^. the plaintiff applied to R, a member of a 
firm of solicitors, to obtain for him a loan on the mortgage of his estate. 
R obtained the loan from some clients of the firm, but informed the 
plaintiff that the mortgagees required collateral security as well, and 
the plaintiff accordingly deposited with R certain share warrants payable 
to bearer. The mortgagees had not in fact required collateral security, 
and neither they nor R*s partner had any knowledge of the deposit of the 
share warrants. R subsequently misappropriated the share warrants and 
absconded. The plaintiff had on former occasions deposited the same 
securities with R to enable him to raise loans, entries of which transactions 
appeared in the books of the firm ; and the firm were in the habit of 
holding securities payable to bearer for their clients. Under these circum¬ 
stances it was held that it was within the scope of the apparent authority 
of R to take the custody of the share warrants payable to bearer, and that 
the partners were liable for the misappropriation of them. 

One of several solicitors connived at a fraud committed by a client 
of the firm in obtaining money out of the Court of Chancery. The money 
was received by one partner under a power of attorney, and was 
handed over to the client. The other partners were entirely innocent and 
were, in fact, ignorant of the transaction. It was nevertheless held that 
they were jointly and severally liable to make good the money to those to 
whom it really belonged.^ 

Where in a trading firm one partner borrows money for purpose of 
Banks and flniu business of the firm on the credit of the firm, all 

the partners are liable if the partner borrowing the 
money misappropriates it.* 

Where a pronote is executed in the name of the firm, but the amount 
is utilised by a partner, there can be no manner of doubt that the firm is 
responsible for the payment.* 

A, one of ihe partners in a banking firm, advises B, a customer, to 
sell certain securities of his which are in the custody of the bank, and to 
invest the proceeds in another security to be provided by A. B sells out 
the securities through the agency of the bank in the usual way, atid hands 
over a ch^uc to A, who receives and misappropriates the amount of the 
cheque without the knowledge of the other partners. The firm is not 
liable to make good the loss to B, as it is not part of the ordinary business 
of bankers to receive money generally for investment.® 

^^..oae^the partners in a bank under the firm of M. & Co., forges 
a power-of*attorncy from B, a customer of the Bank, to himself and the 
other partners and thereby procures a transfer of stock standing in B’s 
name at the Bank of England. The proceeds of the stocks are credited 
to M. & Co. in their Pass Book with another bank, but there is no entry 
of the transaction in M. & Co.’s own books. The other partners in the 
firm M 9l Co. are liable to B, because it is within the scope of the firm's 

1, (1S93) 1 Ch. 236. 

2. Brydges v. Bran/iU, 57 R.R. 71; 2 L.J. Ch. 249 ; Lindley, p. 202. 

3, Ssremal Funamchmd v. Pimomckand. 1924 Bom. 260 : 771.C. 548. 

4 . Baghimathii Uraehmd v. ne Bank of Bombay, I.L.R. 34 Bom. 72. 

9. BiMhop V. CoMKiou of Jmoy (1854) 2 Drew. 143. 
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business to sell stock for its customers and to receive the proceeds of the 
sale and the sale took place and the money was received in the usual way.* 

An act of partner would also be regarded as being within his 
it th ' A apparent authority if the other partners had given express 
by o^tber partners authority to that partner to do the act in question or 

had rati&ed such acts of his or there are other circum* 
stances from which it may reasonably be inferred that they had allowed 
him to do the particular act so as to be binding on them.® 

As already stated, a firm will not be liable for misapplication of 
Misapplication money of a third party by a partner if the act was not 
of money by a done by him in his capacity as a partner, that is in the 

partner acting OR management of the business—of the firm, but was only 
his own behalf. particular wrong, for which his position in the 

firm gave him an opportunity. Thus where a secretaryship held by one 
partner was included in the partnership—business, the partners of the 
secretary were held not to be liable for fraud committed by him outside 
his duties as a secietary^^/^ 

In Ex-parte Eyre^ a customer deposited a box containing various 
securities With'^ banking firm for safe custody. He afterwards lent part 
of the securities contained in his box to the firm upon an undertaking to 
replace them within a short time. Thereafter he lent some other securities 
from the box to J, one of the partners on his own separate account upon 
J’s depositing in the box certain railway shares to secure the replacing of 
the securities then lent. This partner afterwards for his own purposes, 
and without the knowledge of his customer or his co-partners, took out 
the railway shares and applied the proceeds to his own use. It was held 
that the firm was not liable to make good the loss, although the key of the 
box, as well as the box itself, were left in custody of the firm, inasmuch 
as it did not appear that the firm had any authority to open the box or 
examine its contents. The abstraction of the securities was a tortious act 
committed by one partner not acting for the partnership or any partner¬ 
ship object, but in his separate character, and for his own individual and 
separate purposes. 

There may be a case where a third party has with knowledge of the 
existence of the partnership so conducted himself in his dealings with a 
partner so as to make it clear that he had only dealt with the partner and 
not with the firm in which case he will not be allowed to enforce any 
liabilities in respect of the dealings against the other partners. Thus, 
where A has contracted with B, and B lakes C into partnership and gives 
A notice, A has an option whether he will abide by uis contract with B 
alone or accept the liability of the partnership. If he elects to abide by his 
contract with B, C is not liable for fraud committed by B against A in 
respect for the contract, though B’s act may fall within the scope of the 
parlne^ip business.* 

yJ/^Afarsh v. Keating (1834) 2 Cl. and F. 250. 

2. Rhodes V. Moutes (1895) 1 Ch. 236. 

3. Tendring Hundred Waterworks Co. v. Jones (1903) 2 Ch. 615. 

4. (1843) 1 Ph. 227. 

5. British Homes Ass. Corp. v. Paterson (1902) 2 Ch. 4^'4 ; Cleathery, Twisden (1885) 

28 Cb. D. 340. See Rhodes v. Monies (189S) 1 Ch. 236. 
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3. Clause (b)—Misapplication of the money or property of third 
parties while in custody of the firm. 


Clause (b) contemplates a case of receipt of money or property by 
the firm and its misapplication by any of its members while in the 
custody of the firm. In this case also the firm is liable to make good 
the loss./The reason of the rule is that the firm has in the course of its 
business obtained possession of the property of other people and has then 
parted with it without th?ir authority. Unlike clause (o) no question as 
to the apparent authority of a partner arises here, as the sole question, 
excepting that of misapplication, that arises for consideration is whether 
the property or money has been received by the firm in the course of 

business^^^_^c:^^I 

Thus, misapplication of trust money in the hands of a banking firm 
by one of its members who withdrew it is covered by this section.^^^ 

The liability of the other members would be same even if the 
customer’s property, according to the practice of the firm, stood in the 
name of one of the partners who misapplied it. Thus, in Devaynes Noble 
Baring's cas^ it was held : Creditors in respect of stock standing m the 
name of the partners, which was sold in breach of trust, and the proceeds 
applied to the use of the partnership, are entitled as against the estate pf 
the deceased partner, either to consider it as a debt, or to have the stock 
specifically replaced, at their option. It makes no difference that tlie 
stock stood in the names of and sold by one of the partners only, the 
proceeds having been applied to the partnership use. 

Further, the fact that tne property has been improperly procured 
and placed in the custody of the firm by one of the partners does not 
/lessen the liability of the firm-; for whether the firm is or is not liable 
for the original fraud by which the property got into his hands, it is 
responsible for the subsequent misapplication thereof by one of its 
members.* Thus where a partner of a banking firm forges a power of 
attorney from a customer to himself and the other partners and thereby 
nrocures a transfer of stock standing in the name of the customer in 
another bank, and the proceeds of the stock are credited to his own 
banking firm in their passbook with another bank, and then draws out 
these monies by a cheque signed by him in the name of his firm and 
misapplies them to his own use, it was held that the firm was liable. 


1 . 


2 . 

3. 

4 



Sadler V. Lee (J843) ; 6 Eeav. .’24 ; Bl air v. Bromley (1847) 2 Ph. 354 ; £x- 
nnrte Blddulph (1849) 3 D-. G. & Sm. 511/ (bankers) ; Devaynes v. Noble, 
Clayton's ease (1814) I Mer. 575 (bankers) ;Ribeyre v. Barclay i\S57) 23 
Beav. (107) (Siock-brokers). 

Ex’parte Blddulph, 3 Dc G. & Sm. 587. 


(1814) I Mcr. 529, 611 ; E. & B Digest, Vol. 36, p. 387. 
SeeLind'ey.p 205. 

Stone V. Marsh, 6 B. & C. 551 ; Marsh v. Keating, 2 Cl. & F. 250. 
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Illustrations. 


\i\ Blair Bromley,^ two persons carried on business in partnership 

as solicitors. One of them received from a client 
money to be invested on a specific mortgage then in 
contemplation, and the amount v/as received and placed to the account 
of the firm with their bankers. The mortgage transaction was subsequently 
brokeii off, and the money was never invested. The partner who was 
entrusted with the money concealed the fact from the client, rendered him 
accounts in which he treated the amount as invested on the specific 
mortgage and regularly paid him interest for many years ; and the fraud 
was ^o: discovered until he became bankrupt The other partner though 
he was ignorant to the whole transaction, and had derived no benefit from 
the fraud, was held liable to make good the loss. He was bound by the 
representations of his partners as they were made in respect of a matter 
relating to the affairs of the partnership business. It was also clear that 
the money had been received by the firm in the course of its business and 
subsequently misapplied. 



Hurrijpk thand v. Gobind LalJ^ A and B were partners in a firm 
of picfce- go <»ds merchants and A purchased piece-goods which he knew 
were siolen and which belonged to C. It appeared that the goods 
purchased by A must have been received by the firm as there were entries 
in the books of account of the firm relating to the sale by the firm of 
seme of those goods. The other partner did not know anything about 
the purchase of the stolen goods or any dealing in respect of them on 
behalf of the firm. He was nevertheless held liable to C in respect of the 
goods purchased by A. 


In De Ribeyre v. Barclay A who was in partnership with B, C and 
D, as stockbrokers, was one of the trustees of plaintiff’s marriage settle¬ 
ment. Some Portuguese bonds belonging to her, which were in A*s 
custody, were incluaed in the settlement. After the marriage, the firm 
bought some Brazilian bonds on account of the trust. The court from the 
course of the dealing considered the bonds to be in the custody of the firm 
and A, the trustee, applied them to his own use. It was held : His 
CO partners were, as custodians, liable to replace them. 

In Sadler v. Lee,^ the stock belonging to a customer was sold by a 
partner who credited the proceeds to the firm, but afterwards misapplied 
the same. It was held that the firm was liable to pay the money. 


In Marsh v. Keating,^ F, a partner in a bank, caused stock belonging 
to a customer to be sold out by a forged power-of-attorney. The proceeds 
were paid to the account of the bank at the house of the bank's agents, 
and were misappropriated by F, who was afterwards convicted for 
forgeries. It was held that the customer could hold the finn liable as the 


4 . (1847) 2 Ph. 354 ; See also Moore v. Knight, (1891) 1 Ch. 347. 

2. lOC-W.N. 1053. 

3. (1857) 23 Beav. 107 : 26 L.J. Ch, 747 ; E. & E. Digest, Vol. 36, p. 370, 

4. (1843) 6 Beav. 324 : 49 E.R. 850. 

5. (1834) 2 Cl. & Fin. 230. 
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money could be said to have been received by the firm in the course of its 
business. 

In Coomer v. Bromley,^ W and J were solicitors, the plaintiffs were 
their clients, and were trustees of some annuities, in which they were 
themselves beneficially interested for their lives. W was associated by the 
plaintiffs with them as trustee of these annuities. The annuities were sold 
at the request of the plaintiffs and it was arranged that the money arising 
from the sale should be invested on mortgage to be taken with the 
plaintiffs* consent in "W’s name alone. The money was invested on 
mortgage as intended, and was apparently used as partnership money. 
W pretended that he had invested the money, and he paid interest accord¬ 
ingly. Ultimately and with the plaintiffs’ knowledge, a mortgage, of 
which W was sole mortgagee, was appropriated as a security for the 
money in question. The security thus appropriated was afterwards 
realised by W, and he misapplied the money, but it was not placed to the 
credit of the firm, nor did J know anything of its receipt or application. 
In these circumstances it was held that J was not liable to the plaintiffs 
for the loss : for the plaintiffs dealt with W as a trustee and not as a 
partner ; the breach did not happen when the money was in the hands 
of the firm. This circumstance distinguished the case from De Ribeyre v. 
Barclay^ and other cases of that class. 

A, B and C were partners in a bank, C taking no active part in the 
business. D, a customer, of the bank deposited securities with the firm 
for safe custody and these securities were sold by A and B, without D’s 
authority. It was held that the value of the securities was a partnership 
debt for which the firm was liable to D.® 

It is to be observed that the general principle on which the firm is 

Principle liable in cases of this class is that if the firm 

in course of its business receives money or property of 
a third person it is deemed to have got power over or benefit from such 
money or property and becomes accountable for it. What is material to 
inquire in such cases is not the mode or the manner or the circumstances 
in which such money or property was received by the firm but whether 
it was received in the course of the business of the firm,** 

The general principle may also be put on the ground “that the firm 
has in the ordinary course of its business obtained possession of the 
property of other people, and has then parted with it without their 
authority*’,* or the analogy to other cases where the act of one partner 
binds the firm may be brought out by saying that the firm is to make 


1. (1852) S De G. & Sm. 532; 64 E R. 123 ; Lindlcy, p. 209. 

2. 23 ®jav >®7. Swalso C/ca/^^^ 28Ch. Div. 340 Cf.Blyihv. 

Fladgate ^S9\) I Ch. Rhodes V. Monies (1895) 1 Ch 236. At allcvents.il 

risnbt Within the scope of a soliciior^s implico authority in partnership matters 
to impoicliaDiiity on hM rartner by making himself a constructive trustee: 
Mara v* Browne (1896) 1 Ch-199- 

3. Devayues v. Noble, Clayton's ease (1816) Mer. at pp. 572, 579: 13 R.R. 16?. 

4. See Desai* p. 145. 

5. Lindlcy, p. 205. 
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compensation for the wrong of the defaulting partner, because the other 
members “held him out to the world as a person for whom they were 
responsible.’*^ 

4. Wrongful employment by partner-trustee of trust-property for 
partnership purposes. 

fhe mere fact that a partner in a firm is a trustee and as such 
converts trust money for his own personal use cannot obviously have 
anything to do with his co-partner ; nor does the mere fact that he uses 
such money for the purposes of the partnership affect the others with 
any liability. In such a case their liability would arise only if they have 
notice of the breach of trust, but not otherwise. Section 67 of the Indian 
Trusts Act and the illustrations appended to that section run as follows : 

*Tf a partner, being a trustee, wrongfully employs trust-property in 
the business, or on the account of the partnership, no other partner 
is liable therefor in his personal capacity to the beneficiaries, unless 
he had notice of the breach of trust.” 

The partners having such notice are jointly and severally liable for 
the breach of trust. 


Illustrations. 

(o) A and B are pariners. A dies havirg bequeathed oil his property to E in 
trust for Z, and appointed B as his sole executor. B instead of working up the affairs 
of the partnership retains all the assets in the business. Z may compel him, as 
pariner, to account for so much of the profits as arc derived from A*s share of the 
capital. B is also answerable to Z for the improper employment of A’s assets.^ 

(6) A. a trader bequeaths his property to B. in trust for C, appoints B his sole 
executor, and dies. B enters into partnership with X and Y in the same trade, and 
employs A’s assets in the partnership business. B gives indemnity lo X and Y against 
the claims of C Here X and Y are jointly liable with B to C as having knowingly 
become parties to the breach of trust committed by B 3 

It follows therefore that innocent partners do not become liable for 
the breach of trusl. of a co-partner simply because it appears that such 
trust money was wrongly employed by him on account of the partnership.^ 
Reference may also be made to section 13 of the English Partnership Act, 
1890, which declares that if a partner, being a trustee wrongfully employs 
trust-property ir. the business, his co-partners are personally liable if they 
have notice of the breach of trust, but not otherwise. 

The liability of partners for a breach of trust by one of them is not 
really a partnership liability. They are liable as joint wrong-doers.® 


1. 

2 . 

3. 

4. 

5. 


Per James V.C in Earlo/ Dundonalds.Masterman (1869) L R. 7 Eq. ai p. 517: 
58 L.J. Oh. 350. 

See also rectlon 37 post. 

Set Fhekton y. Bunning (1872) L.R. 8Ch. atp. 323 and other cases cited under 
section 38 post. 

The rule must, of course, he read subject to the right of a cestui que trust to 
ollow and recover from the film su h trust money if sitll in its possession or 
jndcr 1(5 control, see aS. 63—66, Indian Trusts Act, 1882, Desai^ p. 146. 

Pollock on Partnership, 15th edition, p. 51. 
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In Mara v. Browne,^ partners in a firm were solicitors for certain 
trustees and one of the partners acted in such a manner as to render 
himself liable as a constructive trustee. Question, arose whether the 
other partner was liable for his wrongful acts committed in that capacity. 
It was held that it was not within the scope of the implied authority of 
a solicitor-partner to constitute himself a constructive trustee, and 
thereby to subject his partner to liability in that character the other 
partner having been ignorant of the dealings by which the constructive 
trust was established. 

\ 

In Tendring Hundred Waterworks Co. v. Joties,^ G, a partner in 
the firm of J. & G., solicitors, was secretary to a company^ The partner¬ 
ship-deed made the secretaryship a part of business the firm. The 
company purchased property and for their own convenience had. it 
conveyed to G in his own name. The conveyance was settled by the firm 
of J. & G. as the company’s solicitors and was retained by G who 
thereafter fraudulently executed a mortgage of the property in favour of a 
third party. J had no notice that the conveyance had been made to G 
alone • nor had he any notice of any part of the transaction, except such 
notice as was implied by his firm having acted for the company. It was 
held that even assuming that the firm would have been liable for any 
negligence of G in his duty as secretary, it was no part of such duty to 
act as trustee of the company’s property. J was, therefore, held not 
liable for his partner’s fraud. 


In Blyth v. Fladgate,^ the Wrong consisted in a negligent investment 
of trust funds of improper security made under the professional advice of 
one member of a firm of solicitors while the trust fund was m the hands 

of the firm. The result was that his partners were deemed to have notice 
of the improper character of the investment and were answerable for the 
breach of trust as well as himself. 

In Marsh y. Joseph * one soVicitoT used the name of another firm 
without authority to get money out of Court, which he proceeded to 
misapply. He then told a member of the firm he had used their name, 
but led him to suppose that it was a merely formal matter. In that belief 
that member of the innocent firm accepted a relkively small sum of costs, 
of which part was returned for out of pocket expenses, and the rest went 
to the firm’s credit, the other partner not knowing the circumstances of the 
payment. The firm was held liable only for this last-nientioned residue, 
and the partner who acted only for the amount paid to him. 


28. (1) Any one who by words spoken or written or 

by conduct represents himself, or knowingly 
permits himself to be represented, to be a 
partner in a firm, is liable as a partner in that firm to any 
one who has on the faith of any such representation given 


Holding out 


1. (1896) 1 Ch. 199. 

2. (1903) 2Cft. 615. 

3. (1891) I Ch. 337. 

4. (1897) 1 Ch. 213. 
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credit to the firm, whether the person representing himself or 
represented to be a partner does or does not know ^ that the 
representation has reached the person so giving credit. 

(2) Where after a partner’s death the business is 
continued in the old firm name, the continued use of that 
name or of the deceased partner’s name as a part thereof 
shall not of itself make his legal representative or his estate 
liable for any act of the firm done after his death. 

Synopsis 

1 Doctrine of ^*holding out.'* 5. Doctrine applies to insolvency 

2 Essential conditions for liability proceedings. 

on the ground of holding out. 6. Doctrine inapplicable to torts. 

5 Holding our by servant. 7- Sub’section {2)—Deceased part- 

4. Retired partner and holding out. tier's estate and holding out. 

This section introduces the important doctrine of the incurring of 
liability by holding oneself out or permitting oneself to be held out as 
a partner It supersedes rather loosely worded sections 245 and 246 of 
the Indian Contract Act and follows section 15 of the English Partnership 
Ac^ ISvO, with variations of language. The section uses the w'ords 
“kncv/jngly permits himself to be represented” and not “knowingly 
hir'self to be represented” as used in the English Act with the obvious 
int'- ntion of being more explicit and to confine the liability only to cases 
where there is some sort of express or implied authorisation. In siib*section 
{2) the words “any act of the firm done” look rather wider in scope than 
~any partnership debt contracted,” which are those of the English Act. 
B t it is clear from the very brief note of the Special Committee that no 
Substantial change In the law was inicnded to be made.^ A subsequent act 
of the firm which does not create a debt can obviously not concern a 
deceased partner’s estate. 

1, Doctrine of ‘‘holding out”. 

The rule laid down in this section is really a part of the law of 
estoppel.' The principle underlying the rule of estoppel is that it would be 
most inequitable and unjust if a person, who by representation 
has induced another to act as he would not otherwise have done, were 
to be allowed to deny or repudiate the effect of his former statement 
to the loss and injury of the person who acted on it.® Lord Wensleydale 
said in Dickinson v. Valpy* : “If it could have been proved that the 

1. See note of the Special Committee on Clause 28. 

2. Section 115 of the Indian Evidence Act runs as follows: 

“When one person has, by his declaration, act, or omission, intentionally caused 
or oermiited another person to believe a thing to be true, and to act upon such 
belief neither he nor his represeniaiive shall be allowed, in any suit or proceeding 
between himself and such person or his repiesenuuve, tp deny the truth of that 

thing.” 

Sarat Chandra v. Copal Chandra (1893) 20 Cal. 296, 311 (P.C.). 

4 ! 10 B. & C. 128, 140 : 34 R.R- 348. 355, See Lindley, p. 89. 
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defendant had held himself out to be a partner not to the world, for that 
is a loose expression, but to the plaintiff himself, or under such circum¬ 
stances of publicity as to satisfy a jury that the plaintiff knew of it and 
believed him to be a partner, he would be liable to the plaintiff in all 
transactions in which he engaged, and gave credit to the defendant upon 
the faith of his being such partner. The defendant would be bound by an 
indirect representation to the plaintiff arising from his conduct as much 
as if he had stated to him directly and in express terms that he was a 
partner, and the plaintiff had acted upon that statement.*’ 

“Where a man holds himself out as a partner, or allows others to 

do it.he is then properly estopped from denying the character 

he has assumed, and upon the faith of which creditors may be presumed 
to have acted. A man so acting may be rightly held liable as a partner 
by estoppel.*** 

Ordinarily a person becomes liable for the debts and obligations of 
a firm because he is a partner in the firm. But a person who is not in fact 
a partner may also be^me liable to another whom he has led to believe 
that he is a partner and to act on such belief. In such a case, though 
not in point of fact a partner, he is rendered liable for the obligations of 
the firm to that person because he held himself out as a partner. The 
object of the rule, obviously, is to'prevent frauds to which creditors would 
otherwise be exposed. 

Two essential elements are emphasised in the rule laid down in this 
no«t« Af «hp pmIp section, namely (0 there must be a representation, ami 

(«) credit must have been given to the firm on the 
faith of such representation. The principle underlying this rule was thus 
stated by Eyre C.J. in Waugh v. Carver ^: “Now a case may be stated in 
which it is the clear sense of the parties to the contract that they shall 
not be partners, that A is to contribute neither labour nor monev, and, 
to go still further, not to receive any profits. But if he v'ill lend his name 
as ^ partner he becomes against all the rest of the world a partner, not 
upon the ground of the real transaction between them but upon principles 
of general policy, to prevent the fraud to which creditors would be liable 
if they were to suppose that they lent their money upon the apparent 
credit of three or more persons, when, in fact, they lent it only to two of 
them, to whom without the others they would have lent nothing.” 

If follows from this that where a person represents himself to be 
a partner in a firm or allows others to do it, he is prevented from denying 
the character he has assumed as regards persons who have acted on (he 
faith of such representation. The result is that in such a case he is lield 
liable to such persons as if he were a partner and it will be no answer for 
him to say that he is in point of fact only a servant or an agent® of the 


1. 

2 . 
3. 


Moljwo, March f Co. y. Court of Wards (1872) L.R. 4 P.C at p. 435. See E. & 

See alio V. Maya Das, 1925 Sind 310 : 87 

1«C* 909* 

(1793) 2 H. Bl. 233. 

\ Kirkwood y. ChrCham 

(1862) 2 Foe. « Fio. 798 , Ex-parte Watson, (1815) 19 Ves. 459, 461. 
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firm, or merely a creditor of the firm’ or that he does not share the profits 
or losses of the tirm* or that he has no interest at all in the business of 
the firm. 


Effect of fraud. 


Moreover, if a person has been inducea by- promises of irresponsi¬ 
bility or by fraud to hold himself out as a partner 
with others, this circumstance does not relieve him 
from liability to third parties who have been induced by his conduct to 
trust him as well as them, and who have had nothing to do with the 
promises made to or the fraud practised upon him.^ 


It has also 


Effect of know¬ 
ledge that a person 
who holds liinisclf 
out r^s a partner is 
not a partner. 


been held under the English law that it is wholly 
immaterial whether the person holding himself out as 
a partner does or does not share the profits or losses.** 
Even if it be known that he does not share either still 
he may be liable. For although a person who lends his 
name may stipulate for an indemnity from those who 
use it, it by no means follows that he ought not to be 
liable to third parties merely because they are aware of such stipulation. 
His name does not induce credit the less on account of his right lobe 
indemnified by others against any loss falling in the first instance on 
himself; and although, in the case supposed, he cannot be believed to 
be a partner, the lending of his name does justify the belief that he is 
willing to be responsible to those who may be induced to trust to him for 
payment 


0 


2. Essential conditions for liability on the ground of holding out. 

The following two essential conditions must be fulfilled before a 
person can be held liable as a partner on the principle of holding out as 
laid down in this section :— 


(1) That bywords spoken or written or by conduct he represented 
himsefj to be a partner or knowingly permitted himself to be represented 
as a partner to any one ; and 

(2) That the other person acting on the faith of such representation 
gave credit to the firm. 


The two 

\pplicabilit 7 . 


essential elements referred to above are made out, 
v/here a person who was admitted to the benefits of 
the partnership when he was a minor, becomes a 


!. Porter v. incell (1905) lOC.W.N. 313. 

2. Bondv. Pinard(lSll) 3 M- & W. 357, 361. 

3. Lindley, p. 90 ; Collingwood v. Berkeley, 15 C.B. (N.S.) 145 ; Maddick v. Marshall, 
16 C.B. (N.S.) 387> and 17 ib. 829; Ellis Schmaeck, 5 Biog. 521 i Ex-p. 
Broome, 1 Rose 69. 

4. See Lindley, p. 89 citing Ex~p. Watson, 19 Ves. 461. See also Kirkwood v. 
Cheethamy 2 Fos. & Fin. 798, where .A. was S*s agent, and A held himself out as 
3’s partner ; both A and B wore held to be liable for goods supplied to A for B, 

. 5. Lindley, p. 89. 

• i 
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pATtncr on ntt&iniiis niAjority and jivos notice that nothing should be 
done without consultation with him and makes representations to all and 
sundry including a creditor who on the faith of such representation gives 

credit to th» firm.^ • 


tiOD 

Mry 


It is not necessary to fix liability on a person making the representa¬ 
tion which induces another to act, to show that he was 
Frandideat laten- lufluenced by a fraudulent intention. The section does 
not neces-orin reference to 

statements or conduct which may amount to holding 
out According to it, all persons to those representations whether written 
nr unwritten —whether by. word of mouth or by conduct—whether 
intentional or unintentional—upon the faith of which oilers have been 
induced to act and alter their previous position are held liable. The 

determining element is not the motive with which the representation has 

bfen madef nor the state of knowledge of the party making it, but the 
effect of the representation as having caused another to act on the faith 
of it ^ In Porter v. IncelP it was observed : It is immaterial whether 
Col Porter fraudulently or even negligently led the pl^aiiitiffs to believe that 
he was a partner and to act upon that belief. Even the want of knowledge 
on his part, of the effect of his acts and conduct would not absolve him 
from liability, if his acts and conduct were such as would induce a reasona¬ 
ble man to believe that he was a partner and to act upon such belief.* 


The representation of which a case of holding out is sought to be 

established may be made or communicated either by 
Modes of hold- words, spoken or written, or by conduct. It is 
ing out— R«prcsen- imniaterial in what form representation is made so 
tailon by words spo- . ^ representation. Conduct may 

b®" consist of any overt act of the party. Even omission 

by conduct. neglect on the part of a person, m cases 

t, a. i« fln oblication to do the particular act, may amount to 
'^^*H^r?^^Whether a defendant has or has not held himself out to the 
is^n ever^ case a question of fact to be determined on the 

f out the evidnece must be clear and unambiguous. The 

of hoWmg out tne ev tantainount to 

holding out » In India names are indiscriminately used by J''® S™" 
acS of mote sonorous sound, or to give greater dignity to the firm . 



3. 

4. 


5. 

6 . 


enakshi Achl v. P.5.M. Subramaniam Chettiar, A-I.R. 1957 Mad. 8^ 

.at Chandra.. Copal Chandra (1893) 20 Cal. 296. 312 (P.C.) -.BarkatAlis. 
■jsanna (1929) 33 C. W. N. 873. 

05) 10 C. W. N. 313. 319. ^ , , x 

VLoCarry.tondon&N.W. Rly. Co.. (1875) lOC.P. , Seton Lalng & 
' V Li/on" (1887) 19 Q. B. D. 68. 

' tl891) 8 Ch. 10 ; Whitechurch v. Cavanagh (1902) A. ^**^* *^^ ’ 

li^u and aailting him and businCM carried on by father m son s name ) 
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it is usual to employ two names and often the name of the son is used. 
This will not maJee the son a partner.^ 

Again, in ordci mat a representation may operate as estoppel, it 
must be representation of an existing fact. If binding at all a represen¬ 
tation de futuro must amount to a promise." Thus a representation by a 
person that he contemplated or was willing to become a partner is not 
sufficient to fix liability on him under this section. To hold him liable 
in such a case the person giving credit must have made inquiries and 
satisfied himself, that he had subsequently in fact become a partner.® 

Further, a person may hold himself out or permit himself to be 
held out as a partner, and yet conceal his name. He may be referred to 
as a person who does not wish to have his name disclosed ; and if he is 
so referred to by his authority he will incur liability as a partner to those 
who give credit to the firm on faith of such representation.^ But a person 
cannot be liable on a contract, on the ground that he held himself out as a 
partner, unless he did so before the contract was entered into.® 

In Pravash Chandra v. Fateh Chand in suit for profits of a part- 

_ nership business the question was whether defendant 1, 

Trading family. father of defendant 2 could validly enter into 

partnership between plaintiff 2 and defendant 2. Defendant 2 however was 
not examined and there was no evidence that it was for the benefit of the 
family of defendants 1 and 2 or that parties either by their words, or by 
conduct represented to each other as partner in the firm. It was held : 
There was no valid and legal partnership and the plaintiffs were not entitled 
to any share in profits of the business. The principle of holding out 
embodied in S. 28 of the Act was not applicable in such a case. 

In Carr v. L. <& N. W. Rai/way,"^ the law as to estoppel in pais was 

,, , , , laid down by the Court in four propositions as 

EBioppe\ in pa,s. •_ 

(1) “If a man by iiis words or conduct wilfully endeavours to 
cause another to believe in a certain state of things which the 
first knows to be false, end if the second believes in such state 
of things, and acts upon his belief, he who knowingly made the 
false statement is estopped from averring afterwards that such 
a stale of things did not in fact exist. 

1 Tuhidas v. Lyon Lord & Co., 1925 Sind 225 ; Nem Chand v. Gurdoyal, 1925 Oudh 
451. See also Maurice Mayadas v. IV. Motley, 1925 Cal. 937. 

2 . Ibid. 

3 Hindustan Co-operative Insurance Society v. Secretory of State^ 1930 Cal. 230; 
Dhondo Keshav, 9 Jiom. L.K. 119 \ Whiiechurch v. Caio/iijy/r (1902) A.C. 117, 
130 ; Dickinson v. Vatpy (1829) 10 B. 8c C. 128, 141, 142. 

4. Mariyn v. Gray, 14 C.B. (N.S.) 824. 

3. Pairdv. Ptanque, 1 Fos. 8c Fin. 344. 

6. I.L.R. (1958) Cut. 328. 

7. (1875) 10 C.P. 307 at pp. 316 to 318. See also Pickard v. Sears (1837) 6 
A- & E- 469 i Freeman v. Cook (1848) 2 Ex. 654- 
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(2) “If a man, either in express terms or by conduct, makes a 
representation to another of the existence of a certain state of 
facts which he intends to be acted upon in a certain way, and 
it be acted upon in that way, in the belief of the existence of 
such a state of facts, to the damage of him who so believes 
and acts the first is estopped from denying the existence of 
such a state of facts. 

(3) “If a man, whatever his real meaning may be so conducts 
himself that a reasonable man would take his conduct to mean 
a certain representation of facts, and that it was a true 
representation, and that the latter was intended to act upon 
it in a particular way, and he with such belief does act in the 
way to his damage, the hrst is estopped from denying that the 
facts were as represented. 

(4) “If, in the transaction itself which is in dispute, one has led 
another into the belief of a certain state of facts by conduct 
(sic) culpable negligence calculated to have that result and 
such culpable negligence has been the proximate cause of 
leading and has led the other to act by mistake upon such 
belief, to his prejudice, the second cannot be heard afterwards, 
as against the first, to show that the state of facts referred to 
did not exist.” 

The representation may be made either directly or indirectly, 

that is a person may himself, by his words or conduct, 
to Others to believe that he is a partner or he 

bc*^re*prcseiitcd.” have permitted others to represent him as a 

partner. In either case the result is the same. The 
mere fact that a person has taken care to see that his name is suppressed, 
while he permits others to represent him as a partner by giving such a 
description of him as may be tantamount to naming him, will not 
enable him to escape liability on the ground of holding out. It is 
not essential in such a case that his name itself should have been men< 
tioned ; it would be sufficient to show that he had permitted himself 
to be described in such a way as would clearly identify him. Williams 
J. said in Martyn v. Gray *T am of opinion that if the defendant 
informs A B that he is a partner, in a commercial establishment, and A B 
informs the plaintiff and the plaintiff believing the defendnat to be a member 

of the firm, supplies goods to them, the defendant is liable for the price. 

The next question is does it make any difference that the informant, 
instead of naming the party or giving such a description as will be 
tantamount to naming him, suppresses his name ? I am of opinion that it 
m^es no difference, when the refusal to name him is accompanied by 
such a description of the person as clearly points him out.” In this 
case the person held liable had advanced money for a mining company 
and had been given an option to take shares therein which he had not 
exercised, but he had done certain acts in relation to the company such 
as a partner might do and, moreover, bad permitted the captain of the 
mine, without contradiction, to represent that the mine was being worked 
by a capitalist from lx»ndon, whose name the captain was not authorised 


1. (1863)14C.B. (N.S.) 824.atp. 84b 
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to give who had a large interest in the mine, and intended to work it 
vigorously. It was held that this was evidence upon which a jury might 
infer that the defendant was a partner.^ 

Difficulty really arises in those cases of holding out where the 
person concerned does not hold himself out as a partner but where he 
has been held out as such by others and his defence is that they had no 
authority to do so. In order to make him liable it must be shown that 
he permitted oiher<; to represent him as a partner. The use of the word 
^'knowingly'' in the section is very material. As contradistinguished 
from the actual relation of partnership, holding one’s self out to the 
v/orld as a partner ordinarily imports a voluntary act of the party so 
holding himself out. Thus, if a person is represented as a partner 
without his knowledge and assent, he is not liable.- “There is nothing 
to show how much more than passive assent is signified by ‘knowingly 
permils’-*” and llic same remark applies to the corresponding words 
‘knowingly sutlers’ in section 14 of the English Act. ‘ It can hardly be the 
law that; if A hesrs a report that Z is representing him as a partner in 
X & Co., he becomes bound at his peril to notify to the world that he is 
not. But there is an amount of silence in the face of known persistent 
representation made to persons likely to be misled which may be good 
evidence of consent.”^ 

Express authority is not necessarj' ; authority to be inferred from 
conduct is amply sufficient.^ If he does act, no matter of what kind, 
sufficient to induce others to believe that he is a partner he will be 
chargeable as such on the principle of ‘ holding out, ” e.g., if he accepts 
bills drawn on the firm.® Thus, if a person has by signing a prospectus 
or allowing his name to be put to them,’ or by being a party to a 
resolution,® or by his own statement, though not intended to be repea¬ 
ted,® or basin any other way so conducted himself as in the opinion of 
the'eourt to have justified the holding out which lie repudiates, he will 
not escape liability. But a man who describes Jiimsclf as a partner 
with another in particular kind of transaction, e g., in discounting bills, 
does not thereby hold himself out as a partner in any other business 
which the latter may happen to profess,’® and if the party seeking to 
charge a person held out as a partner, has notice of the fact that he is 
not in reality a partner, the latter will not be answerable as a partner.” 
In the case of representation by conduct the acts relied upon must not be 
ambiguous.’® 

1. Cf. Jucobs V. Morris (1902) 1 Ch. 816—a case of principal and agent. 

2. Fox w Clifton {18^0) 6 Bing. 176, 794 ; Fdmiittdson V. Thompson (1861) 2 Fos. & 
Fin. 564, 566. See also notes under section 32 {3) post. 

3. Pollock and Mulla’s Indian Partnership Act, (1934 Edn ), p. 80. 

4. Pollock <t Mulla's Indian Partnership Act, (1934 Edn.), p. 80. 

5. Spooner v. Browning (1898) I Q.B. 528. 

Spencer v. Billing (1812) 3 Camp. 316. 

7. ColHngwoody. Berkley, 15 C.B. (N.S.) 145 ; Lake v. Argyll (1844), 6 Q.B. 477. 

8. Maddick v. Marshall, 16 C.B. (N.S.) 387. 

9 . Martyn v. Gray, supra. 

10. De Berkom v. Smith (1793) 1 Esp. 29. 

11. Fox V. Clifton (1832) 8 L.J, (O.S.) C.P. 257. 

12. Edmundson v. Thompson (1861) 2 F. & F. 564. 

% 
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What steps should a man take when he comes to know that he is 
. being held out as a partner in a firm without his 

Persons held not authority or against his will, in order ro protect 

ml^ke!' ******^ * himself ? Should he advertise his dissent or disappro¬ 
val or should he sue for an injunction in a court of 
law? Lindley observes' (with reference to the meaning of “knowingly 
suffers” in section 14 of the English Act) : “Will a person be liable under 
this section who has not authorised others to hold him out as a partner 
with them ; but who, knowing as a fact that they are so holding him out, 
does not attempt to stop them from continuing to do so ? Will he know¬ 
ingly suffer himself to be held out if he remonstrates ? Or in order to 
protect himself must he advertise his dissent or apply for an injunction ? 
Until the law is settled prudence suggests such an application after remons¬ 
trance has proved useless.” 

An injunction can be granted to restrain a person from holding out 
another as his partner without the authority of that othcr.- 

This section clearly lays down that it is only a person, to whom 

the representation has been made and who has acted 
on it,® that can seek to enforce liability on the ground 
of holding out. The words “on tl\c faith of represen¬ 
tation” point out to the conclusion that the person 
sought to be made liable on the ground of “holding 
out” must have held out himself as partner before the contract, on the 
basis of which liability is sought, was entered into. His subset)uent acts 
have their value only as evidence rendering more likely his acts of holding 
out before the contract.^ 


Representation 
must have been 
acted upon to give 
credit to the firm. 


It is not necessary that the representation must have been made 
directly to the person giving credit to the firm on the faith of the 
representation. There may be a “holding out” wiiliout any direct 
communication by words or conduct between the parties. One who 
makes an assertion intending it to be repeated and acted upon, or even 
under such circumstances that it is likely to be repeated and acted upon 
by third persons will be liable to those who afterwards hear of it and act 
upon it.® The defendant would be bound by an indirect representation 
to the plaintiff arising from his conduct, as much as if he had staled to 
him directly and in express terms that he was a partner and the plaintiff 
had acted upon that statement.® 

Credit must have Also, to hold a person liable under this section 

been given to the as a partner in a firm, it must further be established 
firm on tbc faith of that the o»her party gave c'edit to ihc firm or ‘he 
the represenUtion. f^ilh ol that represeiuaiion. 


1. Lindley, pp. 91,92. 

2. See S. 54, Specific Relief Act. 1877. (Sec no\^ S. 38. Rn-hcf Aci, I<i63)- 

Seo also, tValfcr v. Athlon (1902) 2 Ch. 282 ; Towicnd v. Jc^/nan (iyoO; 2 Ch. 698 ; 
Burchett y. Wilde (1900) 1 Ch. 551 (C A ). 

3. Re Fraser (1892) 2 Q-B. 633, 637 ; Farquht/rM/n Bios. v. K-r.g A Cu. ■ 1902) A.C. 
325, 341 ; Vice v. Anson (t927) 7 B. & C. 409. 

4. Baird y. Planque (1858) I F. & F. 344. 

5. Pollock’s Digest of the Law of Partnership, ISih Edn., p. 54. 

6. Dickinson v. Valpy (1829) 10 B. & C. 129, 140, 141 per Parke J. 
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It is not enough to show that he represented himself or permitted 
himself to be rcpresenied as a partner. It must be shown that the latter 
did something which he would not have done but for such representation.* 
Liability under this section does notarise if the person to whom the 
representation was made did not believe it, or took to be false, or if he 
believed it, did not act upon it.^ 


Where two persons call themselves partners and hold themselves 

out as such, they will be undoubtedly answerable to 
outside world as partners. But that does not mean 
that they are necessarily partners inter se. The 
relationship between them will be of partners only if 
tlic requirements of the definition of partnership as given in section 4 of 
tlic Act are satisfied.^ 


Molding out : 
position of partners 
infer sc. 


A judgment obtained against a fiiin in the firm name may be 
Judgment in firm enforced against a person who has rendered himself 


name. 


liable to tlie firm’s debts by holding himself out as a 
partner.’ Where a decree has been passed against a 
firm the court can in proceeding under Order 21, Rule 50 of the Civil 
Procedure Code, direct trial of the issue w'hcthei a person was or held 
himself out as a partner in the defendant firm. 


Again, it is to be noted that although a person wiio holds himself 
. . out as willing to become a partner is properly held 

Hprship*!*"* as a partner to persons who liave acted on the 

faith of his being so. it would be in the highest degree 
iinjusl to confound a representation by a person that he intended to 
become a partner with a representation that he wa.s one in point of fact, 
and to hold him as much liable to tJtird parlies for the one representation 
as tor the other. This distinction was recognised and acted on in Bourne 
V. Freeth,^ where the defendant, w'ho had signed a prospectus containing 
the terms on which it was proposed to form a company, w'as held not to 
have held himself cut as a shareholder therein.* 


Lindley observes : “It canilot be too carefully borne in mind in all 
....... - cases of this description that a person who is neither a 

motersVf companieT partner nor holds himself out as a partner is liable, on 
etc. ’ the general principles of agency, for acts done by 

others with his authority express or implied. If, there¬ 
fore, directors, members of committees, managers of clubs, or any other 
persons not in partnership, pass resolution that work shall be done or 
goods supplied, they authorise whatever may be done in pursuance of 
such resolutions, and they are the persons naturally looked to, and 


1. Re Fraser (1892) 2 Q.B. 633, 637. See also Quartnan v. Bnrnctf (1840) 6 M & W. 
499, 509 ; Narsinghdas v. Rahimanbhai (1904; 6 Bom L.R. 440. 

2. See Mohori Bibi v. Dharomdas (1903) 30 CaJ. 539 (P.C ) : Swaminadhe v. 
SwaminadhQt 1927 Mad. 458. 

3. Raghunandan Nanu Kothare v. Hormasji, 1927 Bom. 187. 

4. DavLs V. Hyman & Co. (J903) 1 K B. 854 ; See Lindley, p. 97. 

5. 9 B. & C. 632. 

6. Liodley, p. 92. 
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prima facie liable to pay for what may be so done. The question in these 
cases is simply one of agency, and the question of partnership or no 
partnership is immaterial, save that if a partnership can be established, 
the liability of one meml^r for the acts of the others in the prosecution 
of their common object follows almost as a matter of course.’*^ 

3. Holding oat by servant. 

I 

A servant of a firm may hold out that he is a partner in that firm. 
If he does so and a creditor on the faith of that presentation gives 
credit to the firm, the servant is responsible for the amount as partner.* 
In this case a person had worked at the shop as a servant for a period 
of about eleven months and was taking active part in the management 
of the business when the transaction in dispute took place. It was 
further established that he had authority to sign for the firm. It was 
held that he was holding himself out as a partner and was consequently 
liable as a partner. 

4. Retired partner and holding out. 

If a partner has retired, but omits to take proper steps to notify 
his retirement, he may be liable by estoppel for debts of the firm 
contracted subsequent to his retirement from persons who knew him to 
be a partner.® This is expressly laid clown in section 32, clause (3) 
which imposes upon an ostensible partner the duty of giving proper 
notice of the severance of his connection with the firm. But he will not 
be liable to a creditor who did not know him to be a member while he 
was such in fact, and therefore cannot be supposed to have dealt with 
the firm on the faith of having his credit to look to.* This is what is 
meant by saying that “a dormant partner may retire from firm without 
giving notice to the world.”® 

It is also possible that a partner may even after giving proper 
notice of his retirement from a firm so conduct himself as would lead 
others to think that he had continued to be partner or had again become 
a partner in the firm. Such cases are, however, rare. Cases have 
nevertheless arisen where a retired partner has been sought to be held 
liable on the ground that the business of the firm was allowed to be 
continued in the same name as before. It would appear that the mere 
fact that a partner in such a case allows the firm name to be continued 
to be used is not without more sufficient to render him liable on the 
ground of holding out.® The subject has been discussed in detail under 
section 32, clause (3) and may be referred to. 

1. Lindley, p. 92, citing H'aiter v. Ashton n902) 2 Ch. p. 294 )»r Byrne J., and 

Chapleo v. Brunswick Build. Soc., (1881) 6 Q. B.D. 696. 

1. Harnam Das v. Maya Das J^khmichand, 1925 Sind 310 : 87 I.C. 905. 

3. Scarf v. Jardine (1882) 7 A.C. 345, 349; Farrur v. De/iinne, I Car. & K. 580 ; Evafis 

y. Drummond, 4 Esp. 99 ; Carter y.Whalley {1920) IB. & Ad, 11 ; Amar Singh 

V. Chandmal. 137 P.L R. 1908. ^ 

4. Carter y.lVhalley, supra : Scarf V. Jardine, supra ; Ex’p. Watson, 12 Ves. 459 ; 

Bichhia Let v. Munslti Ram, 1922 Lah. 466. 

5. Heath y. Sansom (1832) 4 B. & Ad, 172, 177. 

6 Newsomev, Coles (1811) 2 Camp. 617. See aUo Re Fraser. (1892) 2 Q.B. 633. 
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5. Doctrine applies to insolvency proceedings. 

The doctrine of “holding out” extends to administration in insol¬ 
vency. Two persons were doing business as partners. They bought 
goods on their credit as partners, and afterwards both became insolvents. 
It was held that, whatever the nature of the real agreement between them 
inter xe, the assets of the business must be administered as joint estate 
for the benefit to the creditors of the supposed firm.^ 

6. Doctrine inapplicable to torts. 

Since the liability under the doctrine of “holding out” rests entirely 
on the credit having been given to the person whom it is sought to make 
liable, the doctrine can have no application to tortious act or civil 
wrongs. These rest on a somewhat different footing, for only those who 
are actual members of the firm are held liable for the consequences.- A 
person therefore cannot be held liable for the torts of another simply 
because that other person held himself out to be his partner.® One man 
is not answerable for another man's wTongful acts merely because that 
other might be supposed to be his servant. Ostensible employment, if 
one may use the term, is material only so far as it tends to prove employ¬ 
ment.* As Sir F. Pollock puts it, “to make a man liable in tort as an 
apparent partner involves confusion of principles. Liability by ‘holding 
out’ rests on the presumption that credit was given to the firm on the 
strength of the apparent partner's name. This has no application to 
case of action independent of contract.”® 

7. Sub-section (2)—deceased partner's estate and holding out. 

Under sub-scction (2) of this section, the doctrine of holding out 
docs not extend to bind the estate of a deceased partner, where, after 
his death, the business of the firm is continued in the old name ; and it 
makes no difference whether the creditors are aware of the factum of 
death or not.® It is on this ground that courts have refused to restrain 
surviving partners from using the firm name at the instance of the legal 
representatives of a deceased partner.’ Even if the executor is the survi¬ 
ving partner using the old name, that will not make any difference ; for 
although as executor he can give a lien on his testator's estate, ordinary 
debts contracted by him do not charge it.® 


1 . Re Rowland^ Crankshaw. (1866) L.R. 1 Ch. App. 421 , explained and discussed 
in jcjc-parie finyrnan (1878) 8 Ch. D. 11 (C A.). 

2. V. (1891) 2 Q.B. 403, discussing and disapproving Stables v. Etey 

(1825, I C . & P. 614. ►'K © 

3. Harnam Das w. Maya Dass, 1925 Sind 310. 

4. Smith V. Dailey, supra, 

5. Pollock on Partnership, 15th Edn., page 55. 

6 . See also Radlta Kishon v. Msi. Ganga Bat, 1928 Sind 121. 

7. Webster Webster, 19 R.R. 258- 

Houlton^s case (1816) I Mer. 529 (616) ; VuiUamy 
y 3 Mer. 593 (614) ; Owen v. Delamere, L.R. 15 Eq. 134 : FarhaHv, 

PorAa//, 7Ch. 123 ; Lindley, p. 96. 
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The words “of itself** occurring in the sub-section are of importance 
and require attention. It is of course possible for executors and 
administrators to incur liability on the ground of holding themselves out as 
partners, though not for the reason specified in the sub-section.^ 

It will be observed that the position of the legal representatives of a 
deceased partner differs from that of a retiring partner, for they will not 
be bound by the subsequent acts of the firm though no notice of the 
partner's death was given to the customers of the firm.® The fact that the 
business of the firm subsequently continues in the same name will not by 
itself tender the legal representatives of deceased partner liable for the 
same on the ground of holding out. 

Miscellaneoits cases 


(i) Framing of issues. 

In Snow White Food Product Pvt. Ltd. v. Sohanlal Bagla (A.I.R. 1964 
Cal. 209) it was held : The court cannot confine itself only to pleadings 
for the purpose of fixing issues. It has the complete freedom, to look to, 
and draw upon, other materials listed in O. 14. R. 3, a rule which O. 49 
does not keep away from the ordinary Original Side of the High Court. 

When the counsel for plaintiffs made an allegation that S held out to 
be a partner of the firm Defendant 3 in the course of negotiations, and the 
counsel for opposite party stated that that allegation was not true, those are 
statements made by pleaders of parties within R. 3 (a) and the court is 
entitled to frame issue on those statements. Apart from O. 14, R. 3, 
where the plaintiff says in the plaint that S was a partner of Defendant 
and S denied it in his written statement, there is a material proposition of 
fact affirmed by one party and denied by the other. This can form a 
subject of distinct issue under O. 14, R. I (3). 

Where the first issue framed on the pleadings was ‘Has S been a 
partner at all material limes of Defendant 3 T and the question was 
whether S was “holding out” to be a partner of Defendant 3 within the 
meaning of S. 28, Parincrship Act, the matter of “holding out” was inherent 
in the first issue itself and no discussion of the first issue could be regarded 
as complete without determination of the question whether or not S. was 
a partner by “holding out.” So, the second issue, viz, ‘Did S hold out ever 
as a partner of Defedant 3 T arose very much on the pleadings and was 
involved in and also consistent with the case. 

(ii) Section 28—Holding out to be partner by words. 

A firm was carrying on business of Iransport as common earners. S 
gave out in course of verbal negotiations that he was partner of the firm. 
His conduct in carrying on correspondence over the consignments confirmed 
the belief that he was a partner. U was held that S was a partner of the 
firm. [Snow White Food Product Private, Ltd. v. Sohanial Bogla, A.I.R, 
1964 Cal. 209]. 


1. See Strahan on Paruienhip, 6th Edn., p. 54 

2. See proviso to cecUon 45. 
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fin; Seci.-m 2H. 32 (3), 35 (cone^pondino to Ss 14(1), 36(1) (3) of the 
(Lnshsh) Partnership Acl, 1890--Partnership-Partiier—Person “holding 
out - Oehts incurred after dissolution—Liability of retiring partner—Un¬ 
authorised use of retiring partner's name. 

On Apr. 22, 1947, a partnership betv\-een C and I carrying on busi¬ 
ness as houseoold lurnishers under the name “Met ryV’was dissolved by 
agieement, C continumg the business under the same name and undertaking 
to pay I, £3,000 as his share of the partnership. I gave notice of the dis¬ 
solution to the firm's bankers and arranged with C, to notify it to those 
persons who deal with Merry’s but he did not advertise it, or procure an 
advcriisemeni of it, in the London Gazette. C procured new notepaper 

for the puposes of the business, omnfing i’s name from the heading. In 
Jan., 1948, S, a representative of the 1. Co. which had not previously had 
dealings v'ith Merry s, obtained an order troni the new firm of that name, 
and this order, in brearh of the uiTungemcni made with I and without 
his knowledge or authority was confirmed bv C, by a letter on headed 
notepaper which had been in use by the partnership before the dissolution 
and bore Ts name as weli as C's name. On an application by the T. Co. 

£ A. V. f . ^ T ^ t • I on a iudgnicnt obtained against Merry’s 

foi the price of tne goods supplied pursuant to the order obtained by S.» 

It was held: (1). i, had not represented himself or knowingly suffered 
himself to be represented as a partner in Merrv's within vS. 14 of the Act of 
1890 and his negligence or carelessness in net seeing that all the notepaper 
of the partHcrsh-p firm had been dcsiroycd when he left the business did 
not bring him wiihin the terms of that section. 

^2; The words “apparent memhors” in S. afifl) referred to persons 
vvflo appeared to be members to the person dealing with the firm, and as 
tne 1 . Go. had no knov, ledge of 1 s connection with Merrv’s except by the 
unauthorised use of notepaper bearing Ts name after Tie dissolution they 
were not entitled by S. 36(1) to treat I as a partner. 

f3) 1. was not known to the I. Co. as a partner before the date of the 
dissolution of the partnership, and, therefore, under S. 36 (3) he was not 
liable lor debts contracted with tlic T. Co. after that date. 

[Tower Cabinet Co. Ltd v. higram, (1949) 1 All E.R. 1033J. 

Sec also Venkatasubamma Subba J<ao, 1964 A.P 462 cited 

under Ss. 42 and 47 post. 


29, (1) A transfer by a partner of his interest in the 

Right of transferee either absolute OF by mortgage, or by the 

of L partner’s inte- creation by him of a charge on such interest, 

not entitle the transferee during the 
continuance of the firm, to interfere in the conduct of business, 
or to require accounts, or to inspect the books of the firm, 
but entities the transferee only to receive the share of profits 
of the transferring partner, and the tran.sferee shall accept the 
account of profits agreed to by the partners. 

f.i.) Tf the firm is dissolved or if the transferring partner 
ceases to be a partner, the transferee is entitled as against the 
rertitiiiung partners to receive the share of the assets -of the 
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firm to which the transferring partner is entitled, and for the 
purpose of ascertaining that share^ to an account as from the 
date of the dissolution. 

Synopsis 


1. Sub-section (7 )—Rights and 

duties of transferee. 5. 

2. Sub-section {2)^Transferee*s 

right on dissolution, 6. 

3. Relationship between transferor 7. 

and transferee. 8. 

4. Effect of assignment on conti¬ 


nuity of finn. 

Assignment of share, and disso¬ 
lution. 

Sub-partnership, 

Assignment and creditors. 

Right of pre-emption in favour 
of a partner. 


This section closely follows section 31 of the English Partnership 
Act, 1890. There was no provision corresponding to it in the repealed 
Chapter of the Indian Contract Act.^ Section 31 of the English Act also 
provides in effect (I) that during the continuance of the partnership the 
assignee shall not be entitled to (n) interfere with the business, ip) require 
any accounts, (c) inspect the partnership books. He is entitled only to 
receive the assigning partner’s share of profits and must accept the account 
of profits agreed to by the partners. But (2) in case of a dissolution of 
the partnership, he is entitled to receive the assigning partner’s share of 
the assets, and, for this purpose, is entitled to an account as from the date 
of dissolution. The Indian Act also provides for the same. 

It is clear from section 31 that no person can be introduced as a 
Principle. partner in finn without the consent of the partners. Nor 

can a partner by transferring his own interest make any 
one else a partner in his stead with his co-partners if they do not agree tc 
accept that person as a partner. At the same time there is nothing to 
prevent a partner from transferring his interest in the firm to an outsider 
nor does the mere fact of such a transfer cause dissolution of the firm. The 
principle underlying the provisions of this section is that the law will not 
psrmit an outsider to interfere with the rights of persons whose re’-^t’on is 
found^ on personal confidence. Lindley observes ‘’Whea persons 
enter into a contract of partnership, their intention ordinarily is that a 
partnership shall exist between themselves alone. The mutual confidence 
reposed by each in the other is one of the main elements in the contract, 
and It IS obvious that persons may be willing enough to trust each other, 
and yet be uiwilling to place the same trust in any one else. Hence *t is 
one of the fundamental principles of partnership law, expressed by the 
Partnership Act, 1890, that no person may be introduced as a partner 
without the consent of all existing partners.” 

. . The fundamental principle underlying the law of partnership thus 

IS that a stranger cannot be foisted upon the partners against their will. 
Cons^ucntly even where a partner transfers his interests in a fiim the 
transferor docs not cease to be a partner, nor does the transferee become 


1 . 

2 . 

3. 


Select Cornmiuee*s Report, Notes on Clause 29 
Lindley, pp. 392, 393. 


^*”"'^.1942 NXJ. 222 ; Noth v I.TO. U,crut, 
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It is open to partners, as a general rule, to determine their mutual 

rights and obligations by contract between them. It 
ed b^vJemen””* therefore follows that an agreement between partners 

which enables a partner to introduce a new partner in 
the firm, that is in addition to the existing partners, or to substitute 
another as partner in his place, by nomination, transfer or otherwise would 
be binding on all and effect would be given to it.^ Lindley observes^ on 
this point : “If partners choose to agree that any of them shall be at liberty 
to introduce any other person into the partnership, there is no reason why 
they should not ; nor why, having so agreed they should not be bound by 
the agreement.^ Persons who enter into such an agreement consent pros¬ 
pectively and once for all to admit into partnership any person who is 
willing to take advantage of their agreement, and to observe those stipula¬ 
tions, if any which may be made conditions of his admission. Such an 
agreement as this is the basis of every partnership, the shares in which are 
transferable from one person to the other. Those who form such partner- 
rhip, and those who join them after they arc formed, assent to become 
partners wiih any one who is willing to comply with certain conditions.* 

As obser^d in Lovegrove v. Nelson,^ “to make a person a partner 
with two others their consent must clearly be had but there is no particular 
mode or time required for giving that consent; and if three enter into 
partnership by a contract which provides that on one retiring, one of the 
remaining two, or even a fourth person who is no partner at all, shall 
name the successor to take the share of the one retiring, it is clear that 
this would be a valid contract which the Court must perform, and that the 
new partner would come in as entirely by the consent of the other two as 
if they had adopted him by name.** 

If, therefore, the other partners refuse to admit the new partner or to 
do and execute the acts and deeds necessary for conferring upon him the 
rights of a partner, he is entitled as against them to such relief as the 
courts are in the habit of granting to partners and as may be appropriate 
to the circumstances of the case, as, for the example to an injunction to 
prevent his exclusion from the business, or to an account or an order for 
the execution of the proper deeds, or even to a dissolution—subject to his 
fulfilling on his part such conditions of his admission as may be contained 
in the agreement under which he is introducted.*'® 

A reference may also be made to the provisions of section 31 of the 
Act. If a partner has an unconditional right to transfer his share so as to 
substitute another person in his plsce, he will not be Hnblc for any acts of 
the firm subsequent to a valid transfer of his share and giving notice of it 



2 . 

3. 

4. 

5. 

6 . 


But the mere fact that a partner has assigned his interest to a third partv and 
informed his other partners cannot affect their rights against him in the aLnw 
^Srccmenl to the contrao'- Dornaty v. Rumen Cheffy [1900'^ 27 Cal 93 


Lindley, pp, 395, 396 
Lovegreye v. Nelson, 3 M. & K. I. 
See Fox v, Clifton, 9 Bing. 119. 

3 M. & K. 1. 


Byrne v. ReiJ (1902) 2 Ch. 735. 
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to his co-partners.' This would really amount to his retirement from the 
firm and rights and liabilities would be governed by section 32 of the Act.“ 

a . 

1. Snb-section (1)—rights and duties of transferee. 

This section gives the transferee very limited rights. Subject to 
eauities arising between the transferor and his partner at the date of 
transfer » and also subsequent to that date^ (a) he is entitled to the share 
of the profits to which the transferring partner would be otherwise 
entitled ** (b) the transferee must accept the amount of profits 
' aereed to by his partners. He must accept the accounts in the mam 
cartnership as settled between the partners of that partnership,® unless 
M/a fides or mistake is shown he cannot call for accounts nor inspect 
books while the business is a going concern nor interfere in the 

manaecment and administration of the business;® he must indemnify his 

vendor against the partnership liabilities.*® So long as the partnership 
lasts the assignee or mortgagee of a share cannot, m the absence of fraud, 

impeach the partnership account.^^ 


It is thus clear that the assignment does not give the assignee a right 
to claim accounts or to sue for dissolution. It is only when dissolution 
occurs that the right of the assignee arises to lake action m the same way 
as his assignor would have done to demand an account as .rom the date 

of dissolution.^® 

Similarly, the Act does not give the assignee any right to interfere 
in any way with anything bona fide done in management or administration 
of the business. Thus, where after a mortgage of his share by one of 
partners, it was agreed that the other partners were to receive in addition 
to their share salaries for more work done by them for the business ^od it 
was found that this was done bona fide and that the partners did work .or 
their salaries, it was' held that the payment of the salaries could not be 

objected to by the assignee.*® 



2 . 

3. 


4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 


In such a case the fact that the transferee is a person in insolvent circumstances 
will not affect the right, Jeffreys v. Smith (1826) 3 Russ. 158. 


Cavander v. Bulteel (1873 9 Ch. App. 79 ; Smith v 16 5 

Keliy V. Hutton (1868) 3 Ch. App. 703 ; Dodson v. ^ Ch. 620. Kele 

rence may be made to sections 103, 132 of the Transfer of Property Act. Share 
of a partner in a firm can be regarded as an actionable claim. 

Cavander v. Bulteel, supra ; Lindsay v. Cibbs, 3 De G. and J. 690 ; Guion v. ras , 
1 De G.F. & J. 379. 


Glyn V. Hood, 1 Giff. 328. 

Bergtnann v, Macmllian (1881) 17 Ch. D. 423. 

Gidasingh v. BikItchatuI, 60 l.C. 967. 

Dodson y. Downey {1901) 2 Ch. 62B. • 

Halsbury, Laws of England (3rd Edn.), Vol. 28, p. 535. 

Bergmann v. Macmillan, supra. 

Watts V. Driscoll (1901) 1 Ch. 294, 307 C.A. 

Dhannajl v. Gulab Chand, A.I.R. 1925 Bom. 347. 

Garwood, v. Paynter (1903) 1 Ch. 236. In this case A, B and C were Pf 

TtMte was no provision in the articles of partnership for the payment oi salary 

to any of them. A charged his share to X, a stranger. Subsequently A, B ana c 
entered into an agreement whereby in consideration of their doing extra worK 
for ^e business* th« received salaries. Held, the agreement being a bona pae 
one, X was bound by it. ^ 
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obserJe"d Krislmappa,' the Supreme Court 

vPnfMr!“ ■ ^ 7^ I ^ concept of partnership is to embark upon a ioint 

that purpose to bring in as capital money or even property 
n 'Tumoveable properly. Once that is done whatever is brought 

n It exclusive property of the person who brought it 

nnrtn ^ assct of the partnership in which all the 

v-n!nrp interest in proportion to their share in the joint 

venture of the business of partnership.’* ^ 

Following this, the Andhra Pradesh High Court held in R. Veerraii 
V. C. Lakshmmayaramwa- : “Section 29 (1) only permits transfer by a 

partner of his interest in the firm, either absolute or by mortgage, or bv 
the creation of a charge on such interest. But such a transfer will not 
entitle tnc transferee, during the continuance of the firm, to interfere in 
the conduct of the business, or to require accounts, or to inspect the books 
or tne tirnr } his sub-section only entitles a transferee to receive the share of 
profits of the transferring partner, and be shall accept the account of profits 
agree^ to by ihe partners. It is manifest that, not until the dissolution of 

the firm, ihe transferee will be entitled as against the remaining partners 
to receive a Share of ihe assets to the extent the transferring partner was 

entitled to : and for that purpose an account as from the date of dissolu¬ 
tion will have to be taken.” 

As already observed,® the assignee or transferee will be affected 
Equities exisiing equities existing between the transferor and his 

between the trans- co partners as also by equities that may arise between 
p^Tners the transferor and his co-partners subsequently to the 

j - . • . • Where, for instance, the business being for a 

definite period is continued after the transfer without dissolution, the 

value of the share of the transferring partner which the transferee will 

be entitled to receive will not be ascertained as on the date of the transfer 
but what the transferee will receive will be the value of the share of his 

transferor as on the date of the dissolution of Ihe firm, or the date when 

the transferor actually ceases to be a partner. This is also clear from Ihe 
language of sub-section (2). But assignee’s rights are not affected by any 
sale of or agreement for valuing and dealing with the assignor’s share 
which may have been entered into between the partners subsequently to the 
assignment and with notice of it.^ The mortgagee or assignee of a share 
in a partnership is not bound by a sale subsequently made of the share by 
the mortgagor-partner to his co-partners on a dissolution, or by an 
agreement then made between the partners themselves purporting to alter 
the amount or value of share as fixed by the articles. So long as partner¬ 
ship continues the mortgagee or assignee is precluded by sub-section (I) of 
the section from interfering in the managment or administration of the 
partnership, or requ.ring accounts, or inspecting the books, and he must 
accept the accounts of the profit agreed to by the partners ; but immme- 
diately upon a dissolution he becomes entitled under sub-section (2) of 
this section to have an account taken, as from the date of the dissolution, 


1. A.l.R. 1966 S.C., 1300, 1304. 

2. A.l.R. 1971 A.P. 266, 269. 

3. Soe notes on pages 347, to 349 anfr. 

4 . IVatts V. Driscoll, supra ; see Lindley. p. 394. 
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for the purpose of ascertaining and recovering the actual share of the 
mortgagor in the partnership assets, quite irrespective of any agreement 
between the partner for valuing and dealing with such share as between 
themselves.^ 

I 

The transfer may be by act of parties or by operation of law.= The 

ProrbloDSof the assignment may be voluntary or involuntary. No doubt 
sectloii apply also this section deals with voluntary transfer of his share 
to hwolontary by a partner and does not in terms apply to an in- 
transfers. voluntary transfer under Order 21, Rule 49, of the Civil 

Procedure Code, but the omission, as was held in a Full Bench case of the 
Lahore High Court,® may be reasonably supplied by application thereto 
of the principles contained in the present section, and the provisions of 
this section will apply by analogy to involuntary transfers as v/ell. In so 
holding, Cornelius J., observed :* 

‘*It is true that section 29 deals only with voluntary transfers, and 
does not in terms apply to a transfer under Order 21, Rule 49, Civil 
Procedure Code, but the omission may in my opinion be reasonably 
supplied by application thereto of the principles contained in section 29. 
There appears to be no published decision on this point by any Indian 
High Court and in the circumstances, it is permissible to refer to the 
reasoning of the Court of Appeal in the case Brown, Janson Co. v. 
Hutchinson d Co.^ where S. 31, English Partnership Act, 1890 corres¬ 
ponding to section 29 of the Indian Statute was construed in relation to 
S-29 of the English Act which corresponds to Order 21, rule 49 Civil 
Proc^ure Code. A creditor had obtained a charging order attaching to 
the interest of his judgment debtor in a partnersb'p in which the said 
judgment'debtor was a partner and had obtained a further order directing 
the partnership to deliver to such creditor an aocount of the share of the 
debtor in the partnership. The remarks of Rigby L.J. on construction of 
S. 31 of the English Act may be reproduced in exienso . 

“This case depends upon S. 23, sub-section (2),® Partnership Act, 
1890. The latter part of that sub-section provides that the Court or a 
judge may ^direct all accounts and inquiries give and all other orders and 
directions which might have been directed, and or given if the charge had 
b^n made in favour of the judgment-creditor by ’he partner, or which the 
circumstances of the case may require." Reading the sub-section with S. 31, 
.sub-section (1), which provides that an assignment by a partner of his share 
*n the partnership, either absolute or by way of mortgage or redeemable 
charge, does not, as against the other partners entitled the assignee, during 

1. fVattM V. Driscoll, <1901) 1 Ch. 294. See E. &. E. Digest, Vol. 86, p. 398, 

2. ’*lii approaching this subject, it must always be borne in mind that the si 2 e of a 
jgirtii^*s share cannot be accurately assess^ until all the firm’s debts are paid. 
'Irals is a corollary of the principles of unlimited liability which is the very core of 
the partnership relation. A mortgage of a share in a partnership must therefore 
remain a precarious form of security.*’ (Strahan on Partnership, p. 82 citing 

Hanbury and Wadlock, pp. 419-420). 

3. AJudhia Parahad v. Sham Sunder, 1947 Lah. 13 (F B.). 

4. lbtd.,p.l\. 

5. (1895) 2 Q.B. 126. 

6. For 8.23 (2), English I^itnership Act, see Appeodix. 
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the continuance of the partnership, to require any accounts of the partner¬ 
ship transactions, 1 think it plain that the intention of the Legislature was 

that under ordinary circumstances in dealing with a case under sub-section 
(2), of S. 23, the analogy of an assignment by a partner of his share should 
be adhered to. 

“With great respect, I concur with the reasoning of the learned Lord 
Justice, and am of the opinion that on the same reasoning the Indian 
Legislature may be held, when they imported the provisions of Ss. 23 and 
31, English Partnership Act into the Indian law, to have intended that the 
provisions of S. 29 should apply also by analogy to the case of an 
involuntary transfer under O. 21, R. 49, Civil P.C.” 

The transfer may be before or after dissolution of the firm and the 
result is the same,* 

Referring to the aforesaid Full Bench decision of the Lahore High 
Court with approval, the Supreme Court observed in Commr. of I.T.W.B. 
v. Juggi/oJ ;•* “The Deed of Relinquishment in this case, was in respect of the 
individual interest of the three Singhania Brothers in the assets of the 
partnership firm in favour of the Kamala Town Trust, and consequently, 
did not require registration, even though the assets of the partnership firm 
included immovable property, and was valid without registration.” 

A receiver appointed at the instance of an assignee of partner’s share 

is in no better position than the assignee himself and is 
Receiver and auc- entitled to sue for accounts where the assignee him- 
• ion-purchascr. self Cannot do so.^ The auction-purchaser of a partner’s 

share is like an ordinary assignee.* 

As already noticed,^ the provisions of this section do not lead to the 

conclusion that a transferee cannot become a partner 
When an assig- under any cirumstances. If the other partners agree to 
nee can become place of the transferor he becomes 

a par ncr. partner.® Similarly, he will become a partner if there is a 

clause in a deed or agreement of partnership that a transferee will become 
a partner."^ 

Regarding mines, it has been held under the English law that each 

partner is “at liberty to dispose of his interest in the 
Mining paitner- jg^d or in the notional proceeds of sale thereof without 

consulting his co-owners ; and a transfer of this intcrwl 
confers upon the transferee all the rights of a part-owner, including a right 
to an account against the other owners.* But even here, if the persons 
originally interested in the mine are not only part-owners but also partners, 

1 Cf Public Trustee v. Elder, (1926) Ch. 776 : 95 L.J. Ch. 519. 

In this case the transfer was by operation of law consequent on the ouiorca^ 

of war. 

2. A.l.R. 1967 S.C. 401,404, 405. 

3 Brown, Janson & Co. V. Hutchinson & Co„ supra. 

4 . Mistry Goa v. N. H. Moos (1913) 10 Pat. 792, 803. 

5. See notes on pages 346, 347 ante. 

6. Jeffreys v. Smith (1827) 3 Russ. 158. 

7. JS’inAe//V. IPiriff/u (1842) 69 R.R. 191. 

8. Redntayne v. Forester (1866) L.R. 2 Eq. 467 ; Bentley v. Bates, 9 L.J. Ex* Eq. 30 
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a transferee of the share of one of them, although he would become a part- 
owner with the others, would not become a partner with them in the proper 
sense of the word, unless by agreement express or tacit.*’^ 


The transferee is not liable towards the creditors of the hrm. It 
- - - is the assignor who remains liable. In MariionVs IVireless 

liable"*”*?? erSi- Tetegarpli Co. V. Newman;-A the owner of certain 
tow of firm— letters patent in respect of inventions relating to wireless 

transferor remains operator^ and firm B were the holders of'licence from ^ 
liable. use and exercise the,inventions which were the subjecr 

of the patents and carried on business cf manufacturers of wireless operators 
which involved the use of inventions. B was to pay royalty to A. Subse¬ 
quently firm B being unable to meet the obligation approached their 
creditors and assigned their total rights to inspectors on trust. A brought 
a suit for royalty. It was held that the business still remained the busmess 
of the firm, that no partnership was constituted between the inspectors and 
B and that the inspectors or creditors were not liable for the royalty. 


Even if the assignee of a share is admitted in partnership he is not 
liable to the creditors for the debts of the firm as originally composed 
although he may have entered into an agreement with his assignor to become 
liable for the past debts of the firm. A creditor cannot claim against the 
transferee for he is no party to the contract entered into between the 
assignee and the assignor.^ This view has now been accepted by the 
Legislature in enacting S. 31 (2) of the Act. The contrary view expressed in 
Niliarku v. Madho* is no longer good law 


If a perspn has two capacities, i.e as a partner and a creditor of the 
firm, he can sue as a creditor without asking for dissolution of the part¬ 
nership or ’^vithout claiming accounts of the partnership. Persons who 
were not partners when the loan was incurred, are not liable.® 


Partner assigning his interest—Assignee caunot demand accounts 
until partnership is dissolved—He cannot also sue for dissolution. 

There can be no objection at law to a partner assigning his 
right, title and interest in a partnership to another. But such person 
b^ virtue of the provisions contained in S. 29 cannot interfere in the 
conduct of the business of the firm or require accounts or inspect the books 
of accounts of the firm during the continuance of the partnership, 
thait is until dissolution has been brought about. The assignment during 
the continuance of a partnership does not give the assignee a right to 
claim accounts or to sue for dissolution. The assignor continues to 
remain the partner and the assignee is only entitled to receive the share of 
the profits due to the assignor. It is oqly if and when dissolution occurs 
that the transferee would be entitled as against the remaining partners to 
ask for accounts as from the date, of the dissolution and to receive his 


1. A% \n Jeffreys V. Smith, {\921)yRms. 158; Crawshay v. Maule, (1818) I Swan 
-*95 ; Lindley, p. 397. 

2. 1930) 2 K.B. 292. 

3. Set Rutsa Engineering Work: Ltd. v. Karutra Transport Co., A.I.R. 1926 Mad. 1138 

4 . 107 P.R. 1907. 

5. SumkarMy, Sudkitkumar Rat, (1958) M.P.L.J. (Notes) 121. 
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share of the assets of the firm to which the transferring partner was entitlpH 
on that footing. [Mangilal v. Bhamvarlal, A.I.R. 1963 Raj. 153]. 

2. Sub-section (2)—Transferee’s right on dissolution. 

U hcn the firm is dissolved or if the transferee ceases to be a partner 

a substantial right arises in favour of the assignee as against the other 

partners He can then sue, not as a partner, but as an assignee of the 

rights of his assignor in the property of the firm for an account as from 

the date of the dissolution and for such a distributive share of the assets 
ot the firm as beiongfcd to his assignor. It is to be noted that this rieht 
of a transferee to an account is an independent right conferred on him bv 
the Act Itself and does not depend on the partnership deed. Thus in 
Bomunv Neapte, where an arbitration clause in a partnership deed did 

terms persons claiming under the partners, it was 

held that the mortgagees of a partner’s share were not bound by it. 

It IS also to be noted that in the event of a dissolution the assisnee 

is entitled to receive his assignor’s “share of the assets of the firm”—that 
IS, the share of the partnership assets having regard to partnership articles 
^ agreement the partners may, during the partnership, have entered 

into between tliemselves.- The mortgagee or assignee is to be taken to 

t jim. ? A deed.^ It is his duty to inquirer what the 

if cannot complain of or repudiate anything which 

deed” transferor, the partner, in pursuance of the terms of the 

the amount tha remains after meeting the debts and liabilities of the 
par nership out of the sale-proceeds of the property belonging to the 
partnership and other amounts m the hands of the partnership. Hence 

nnwnjh "h ^ Suit for dissolution of 

partnership, the transferee, including a charge-holder of a partners 

the partnership in the hands of the 

purchaser. The transferees interest attaches to the proceeds which are in 
he hands of the receiver after payment of all the debts and liabilities of 

the partnership.® 

But, as already obsei^ed.' the right to an account, given by sub- 

Effect of agree- (2) for the purpose of ascertaining the share to 

menf. which the assigning partner is entitled, is not afiected by 

‘*1 4 U t. u ^S^cement between the partners for valuing or dealing 

with that share, if the partners have notice of the assignment at the time 


1 . 

2 . 


'3. 

4. 

5. 

6 . 


(1910) I Ch. 732. 

V- (1885) L.R. 3 Ch, 703 ; Cavander v. BuUecU (1873) 9 Ch Apo 79 

As to right of an assignee to receive the share of the assignor in 

W.rVsS (?.{?) 

4 

As to the order to be made when there has been no settlement of acrnimi h^.in/^en 
the partners, sm Whetham v, Davey. (1895) 30 Ch. D. 5W account between 

See Desai, pp. i53, 154. 

Bhola Nath v. Mst. Kaso Devi, Ex. F.A. No. 42 of 1945 decided on 8-12-1950 (AH.) 
See notes on page 350 ante. 
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of entering into the agreement. In Waits v. Driscolly^ one of two partners 
who were carrying on a business under a partnership deed mortgaged his 
share with the knowledge of his co-partner, and afterwards, without the 
mortgagee’s consent, agreed to a dissolution on the terms that he should 
sell his share to his co-partner for sum which was less than the amount of 
the mortgage-debt. It was held that the agreement was not binding upon 
the mortgsgee, and that he was entitled to an account as from the date 
of the dissolution for ascertaining the actual share of the mortgagor partner 
in the partnership assets and to payment of the amount of the share when 

so ascertained. 


The repealed chapter of the Indian Contract Act did not contain 

any provision dealing with the rights of a transferee of 
Indian cases ^ partner’s share, but the rule of English law now 
before the Act. enunciated in this section was applied by Courts in India 
in a number of cases. In Chidambaram Chelty v. Karulban Cheily^ 

Aiyar J. held—The law in India is the same as in England, that sub- 
partners must o rdinariiy accept the accounts taken between the partners, 
but have not the right and are not subject to any duty to take part in the 
proceedings in which the accounts are taken. The assignee of a sha.e 
whether completed or only by way of mortgage from one oi two Partners 
cannot claim to interfere with the business so long as it is a going concern 
The assignor stands in the position of agent or trustee for the and 

any settlement of accounts made by him prior to dissolution and up to the 
date of dissolution is binding in the same manner on the assignee as on 
the assignor. But, just as and to the extent that the assignor can surcharge 
and faUify on the ground of mistake or fraud m th^ f tt“^ 
assignee may also do so. After dissolution also a fair settlement by ^ 
partners would be binding on tbeir assignees, but not so a fraudulent or 

collusive settlement. 


WallisC.J./i^W— Section 263 of the Indian Contract Act deals with 

the continuing authority of the former partners to bind one another after 

dissolution and has no application to a settlement between the partners 
after dissolution which is binding on them by virtue of their agreement 
and not by virtue of this section and whether or not it is binding on the sub- 
partner of one of them. A sub-partner should ordinarily accept the accounts 
of profits agreed upon between the partners but he is entitled to account 
after winding up and arrangements between the principal partners after 
dissolution cannot be enforced against the sub-partner. Section 31 oi the 
English Partnership Act should be applied in determining the rights and 

obligations of sub-partners in India. 


The view of Wallis C J. was in accord with a later ruling of the 
same High Court. In Veerappa Chetty v. Muthiuh Chelty-^ 
firm assigned his share to the plaintiff on 25th January 1919 and the 
partnership was dissolved in March 1919. The firm was informed <>f the 
fact of the assignment a few days after it was made. There was a settie- 

meot of the accounts of the dissolved firm on or about 29th March lyzu 

and it was contended in a suit by the plaintiff that this was binding on 


1. (1901) 1 Ch. 294. 

2. 58I.C. 80. 

3. A.I.R. 1929 Mad. 627. 
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him. It was held that he was not bound by settlement of accounts made 
behind his back. 

In all the cases referred to above the partners of the transferor had 

No notice of "9^'ce of the transfer at the lime of arriving at settlement 

transfer to co- with the transferor-partner in respect of his share in the 
l^rtncrs at the assets of the firm. What is the position when at a 

of accounts made bona fide between the 

o accoun s. transferor-partner and his co-partners the co-partners 
had no notice of the transfer ? Is this settlement binding on the transferee ? 
On this point Desai observes:* “There appears to be no reason why a 
settlement of accounts between the transferor and his partners in such a 
case arrived at in a proper manner for the purpose of winding up the 
affairs of the firm should not be binding on the transferee just as and to 
the extent that it is binding on the transferor and subject to the usual 
right of a partner to surcharge and falsify for proper causes shown. But 
any fraudulent settlement of accounts between, the partners cannot 
obviously be binding on the transferee.” 

In a claim by an assignee for an account after dissolution, assigning 

Parties to an is a necessary party, since his obligation to 

account. account to his co-partners is not one which is capable of 

assignment. 

A third parly assignee of the rights of a partner has no right to call 

„ for an account of the partnership business from the 

af“ “‘I’,®'’ transfer results in or is 

dissolution. followed by a dissolution the transferee can claim an 

account only from the date of dissolution. The Act does 
not deal with the case of transfer by an ex-partner after dissolution but 
there is no reason why the right of such a transferee to claim an account 
of the partnership from the other ex-partners should be any larger than 
the right of a transferee or assignee under section 29 of the Act. To a 
suit by such a transferee for accounts from the date of the partnership 
and not merely from the date of dissolution, the assignor is a necessary 
party and his non-joinder is fatal.* 

The share of a partner in a partnership concern is his “property” 

«;«.rtion 130 assignable under section 130(2) of the Transfer of Pro¬ 
jection iju pertyAct, 1882. But the right of suit, to recover the 

share of his assignor partner is one thing while a suit 
for rendering of accounts of a partnership as a prelimi¬ 
nary to ascertaining the value of that share is quite 
another thing. Section 130(2) confers on the assignee the right to sue for 
such a share without impleading the assignor, but it does not confer on 
him the right to sue for accounts of the partnership without his assignor 

being a party to the suit. Section 130 (2) neither expressly nor impliedly 

abrogates the provisions of the Partnership Act. The position and rights 
and obligations of one partner in a partnership in relation to the other 
partners is clearly not a chose in action and cannot be assigned.^ 


of the Transfer of 
Property Act, 
whether abrogates 
Partnership Act. 


1 . 

2 . 

3 . 


Desai, p. 155. These observations appear to have been based on the remarks of 
Sadasiva Aiyer J. in Chidambaram Cheity v. Karuthan Chetty referred Jo above. 

Mul Chand v. Shamdas^ I.L.R. (1944) Kar. 21 : A.I.R. 1941 Sind 73. 

Mul Chand v. Shamdast supra. 
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The assignee of the share of a partner in a dissolved partnership. 

when requiring an account from the date of dissolution 
Discharge of cannot substitute for the reciprocal personal obligation 
personal obligation, assigning partner to account, a mere personal 

obligation of the assignee himself to account, while still requiring the 
other partners to discharge their obligations towards him.^ 

A receiver appointed at the instance of an assignee from a partner 

is in no better position than the assignor himself in 
Receiver. respect of his right to require accounts and is not 

entitled to sue for accounts where the assignee himself cannot do so.^ 

3. Relationship between transferor and transferee. 

As between the transferor and the transferee, the purchaser of a 
share in the partnership must indemnify the vendor against the liabilities of 
the firm.® An assignor stands in the position of a trustee or agent of the 
assignee. He alone is liable for the losses but an assignee sharing in 
profits must indemnify his assignor against losses. A transferee ot the 
share of a plaintiff’s partner may be held liable to account to the plaintiff 
along with his transferor for monies of the firm received by the transferee. 

It has been held under the English law, that where the bankruptcy 

of a partner results in dissolution of partnership, if the 

Insolvency of business is continued by all the partners as before, after 
transferor. bankruptcy of one of them, his share of the profits 

subsequent to the dissolution can be claimed by the trustee in bankruptcy 
as against the mortgage of that partner’s share ; the fact that the mortgagee 
has previously obtained the appointment of a receiver under his mortgage- 
deed does not make any difference.® 

Under section 42 (</) of the present Act also, insolvency of a partner 
results in dissolution of the partnership in the absence of any agreement 
to the contrary, though such a result did not necessarily follow under the 

repealed law. 

4. Effect of assignment on continuity of firm. 

“As an ordinary partnership is not distinguishable from the persons 
comprising it, and as every change amongst those persons creates a new 
partnership, it follows that every time a partner transfers his share to a 
non-partner under such circumstances as to make the transferee a partner, 

1 Per Savgent ).tin Public Trustee w. Elder {\9‘16) Ch. 776 (C.A). In this wse X 

and three German subjects were doing business in London as pan ners when tl^ 
war broke out. By the dissolution of partnership on the declaration of war. X 
collected the assets. He died in 1921). The Custodian of Enemy Property sued 
X’s executor for an account of all the dealings betweca the partners but did not 

implead the German partners as parties thereto. It was held that the suit could 
not be decreed in the absence of the German partners. 

2 Misiry Goa Peihu w. Moos, 19^2 PaA. IS i Public Trustee v. Elder, (1926) 

Ch.776(C.A.). See also notes on page 353 

3 Dodson v. Downey i\W) 2 Ot. $10; Bergmann v. Macmillan, (1881) 17 Ch. D. 

' 423. 

4 Domaty v. Ramen Chetfy (1900) 27 Cal. 93 (P.C.) 

$. In re Rogers (1894) 1 Q.B. 425. 
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the continuity of the firm is broken. In this respect such companies as 
are not mere partnerships on a large scale differ from ordinary firms, their 
continuance not being interrupted by charges amongst their members.”* 

5. Assignment of share and dissolution. 

The Indian Partnership Act does not recognise assignment as one 
No dissolution causes, resulting in dissolution of partnership. 

of partnership: Nor does the Act allow the assignee to ask for dissolu- 

when other partner tion in case he has any grievance against the partners 
can ask for dissolu- of the firm. But on the transfer of whole of his share 

by a partner to a third parly any of the remaining 
partners may sue for dissolution under section 44 (e) of the Act, and the 
Court may order dissolution if it thinks proper in the exercise of its 
discretion.'^ But where there are only two partners in a firm an assign¬ 
ment by way of his share by one of the partners would operate as 
dissolution,^ for the simple reason that there can be no partnership without 
two partners. It has been held under the English law that in the absence 
of fraud, a sale of his share by one partner to the other is valid notwith¬ 
standing the fact that it was effected with knowledge of the insolvency 
of the partnership concern.* 

6 . Sub-partnership. 

Where a partner enters into an agreement with a stranger whereby 
the latter becomes jointly interested with that partner so far as his share 
in the firm is concerned, the relationship created is sub-partnership as 
the stranger docs not become a partner in the firm.® “I take if,” observed 
Lord Eldon, ‘‘to have been long since established, that a man may become 
a partner with A, where A and B are partners, and yet not be member of 
that partnership which existed between A and B. In the case of Sir Chas 
Raymond, a banker in the city, a Mr. Fletcher agreed with Sir Chas 
Raymond that he should be interested so far as to receive a share of his 
profits of the business, and which share he had a right to withdraw out 
of the firm of Raymond & Co. But it was held that he was no partner 
in that partnership, had no demand against it, had no account in it * and 
that he must be satisfied with a share of the profits arising and given to 
Sir Chas Raymond.”® It is also clear that a sub-partner is not liable to 
the creditors of the mam firm for any of its debts. 

The relationship between a partner and his sub-partner will be 
Rights of a sub- S^vcrjied by the agreement between them. As against 
partner. parBieis in the mam firm though no immediate 

rights accrue m his favour on his becoming a sub- 


]. 

2. 

3. 

4. 

5. 



Lindley, pp. 396, 397, citing Mavhew's case, 5 Dc G M & G 837 

1925 Bom.' 347 ; Chidamboram 


Health v. Samson, (1832) 38 R.R. 237. 
Ex-parte Peake, (1816) 1 Madd. 346. 


Sheodayuly. Joharnwll,A.l.K.\92AC^\.'/4 ; Ex-p. Barrow ( 1815 ^ 2 Ro« 

also Venkata Ratanam v. Venkataratnam, A.I.R. 1944 Mad. 394— firm lakinic 
lease from Covcmmcnl for manufacture of salt-one partner laktni subTcart^ 
and agreeing with him a share out of hh share ; sub-partner mwelyinlkfedto 
share having no interest m conduct of business or inspec ion of Account of ^ 
Agreement held not against public policy. accouiu oi nrm. 

Ex’p. Burrow, (1815) 2 Ross. 252. 
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partner he is certainly entitled to the rights of a transferee of a partncr*s 
share recognised in this section. The term transferee of a partner would 
include a sub-partner and it had been held that a sub^partner is entitled to 
an account under the rule now embodied in this section. Subject to any 
bona fide settlement of accounts between the partners in the main firm 
which, of course, would be binding on the sub-partners, the sub-partner 
after the dissolution is entitled to have an account taken to ascertain the 
share of the partner under whom he claims as without such an account it 
would be impossible to determine the amount due to him.^ 

A was a partner with B in certain business. B had given to a 
portion of his own share in certain other partnership with other, which 
was subsequently dissolved. A brought a suit for dissolution of his 
partnership with B and rendition of accounts without impleading the other 
partners of the dissolved firm. It was held that A being a sub-partner 
with B in the dissolved partnership his proper remedy was to have sued 
for accounts of the dissolved partnership so as to ascertain the share of 
his co-partner B and he having failed to implead the other partner of the 
dissolved firm was not entitled to any relief.^ 

In Munuswami Chettiar v. Narasimhulu Chettiar^ it was licid : An 
assignee of a share of the profits of a partner is no partner in that 
partnership ; has no demand against it; has no account in it and must 
be satisfied with a share of the profits given to his assignor. The sub¬ 
partners must ordinarily accept the account taken between the partners 
but have not the right and are not subject to any duty to take part in the 
proceeding in which it is taken. The sub-partners are not required to 
concern themselves with the account to be taken at the dissolution of the 
partnership. 

Where one of the several partners agrees with a stranger for sub- 
partnership, it is not to be implied, in the absence of any agreement, that 
the duration of the sub-partnership is to be co-extensive with the original 
partnership. 

In the case cited the sub-partnership entered into between the plaintiff 
and defendant was one at will as alleged by the plaintiff and the period of 
partnership was not to be concurrent with and during the subsistence of 
the partnership. 

In Kissenlal Daga v. Sreetal Daga* also it was held : A sub-partner 
can have no demand against the partnership and is not entitled to any 
relief in a suit against the partnership. 

In Gulab Singh y. Gattulal^ it was held : A sub-partner after the dis- 

solution of the main partnership is entitled to have an 

oortaln'to demand taken to ascertain the share of the partner under 

Account. whom he claims. The reason for this is that a sub- 

partner who is no partner in the main partnership has 

1. Chidambaram Chetty v. Karuthan Cheity^ 58 I.C. 80. See also Pafanioppa Chetiiar 

V. P. KtfiV/yrtrtm/ia/yer, (1969) 82 Mad. L.W. 73—Sub-parincr will come wiililn 

scope of S. 29. 

2. Ka/Zo/v. Riw/f/Z/o Rom,* S. A. No. 612 of 1951 decided on 3-11-50 (Punj.) quoted 

in Indian Digest 1951. 

3. (1958) 2 Mod. L.J. 233. 

4. 99 Cal. L.J. 120. 

5. 1970M.P.L.J. 387 : 1970 Jab. L.J. 562. 
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no demand against it ; has no account in it and he has t,o be satisfied with 
a share of profits arising and given to his partner as a;partner ot the mam 
partnership in his suit for accounts. The right to such share would 
necessarily accrue in his favour upon a settlement ol accounts between 

the partners in the main firm. 

Question sometimes may arise as to the respective shares of sub- 

partners. Where there is no agreement between the 
Respective shares parjjcs the question must depend on the nature and 
of sub-partners. circumstances of the particular partnership.^ 

Duration of sub- There is no presumption that the duration of sub- 

partnership. partnership is identical with that of partnership.^ 

7. Assignment and creditors. 

It is true that partnership property has annexed to it a permanent 
liability for partnership debts. Nevertheless, llTCre is nothing in law to 
prevent partners from disposing it off as they like or allowing it to be 

treated as the sole property of one partner. Nor does it oblige them to 
preserve it as partnership properly for the benefit of the creditors of 
partnership. Any disposition of the property by the agreement of the 
partners is effective unless made with a view to. defraud the creditors.-* 

8. Right of pre-emption in favour of a partner. 

Sometimes a provision is made in tlic deed of partnership that in case 
a partner assigns.his share by way of sale another partner may claim a 
right of pre emption- in respect of it. Consequently it has been held that 
where sucli a provision exists in a deed'pf partnership, a continuing 
partner, may. on the assignment of his share b'y another partner, sue for 
enforcement of his right of pre-emption by injunction or specific 
performance.* This right of pre-emption is capable of being lost by & 
wrong offer,-' or by laches.® 

Miscellaneous case 

Sections 29 and 42—One partner migrating to Pakistan and his share, 
vesting in custodian—Share sold to other partner—Share includes share in 
profits accruing after migration upto the sale—Suit for accounts of profits 
of evacuee for the period does not 

The assets of a partnership included not only the stock-in-trade and 
goodwill but also the profits which had already accrued and were thrown 
in the common account. What was meant by the share of a partner was 
his proportion of the partnership assets after they had been all realised and 
converted into money, and all the partnership debts and liabilities had 
been paid and discharged The goodwill of the partnership business 

1. Bi(Vico\. Derriarco A.].^. 1932 P.C. 638. 

2. V. A/ow/rort. M856) 21 Beav. 596. 

3. Jamna Das v. Ramadhar, A.I.R. 1922 Nag. 70. 

4 Nctftfray v. Fotliergill, (1866) L.R. Eq. 567 ; StewaN v. Smart (1823; 1 L.J. (O.S.) 
Ch.61. 

5. Chappie v. Cadell, (1822) Jac, 537. 

6. Rowland v. Evans, 30 Beav. 302. 
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I 

included the undrawn profits due or to become due in respect of work 
done or in progress at the partner’s death, retirement transfer etc. and 
also items which were ‘inseparably connected with tfic business.’ Conse¬ 
quently when the share of the evacuee in the assets of the partner¬ 
ship was sold the other partner could not be asked to account separately 
for the profits which had accrued to the evacuee after his migration 
and before the date of sale. All this was deemed to have been 
included in the partnership business, half share of which was sold to the 
rSin^partnerVoyi^ Mohd. Sayeed v. Hakim Haji Abdul Humid, 

A.I.R. 1964 Punj. 218]. 


30 ^(1) A person who is a minor according to the law 

to which he is subject mainot_li£_a partner 

toTe'’bM2flB rf in a firm, but with the consent of all the 
jartnership. partners for the time being , he may be admit¬ 

ted to th e benefits of partnershi p. 

(2) Snrh minor has a righ t.to such share^f the property 
and of the profits of the firm as may be agreed uponand he 
may hav p aer.ess tp a nd i nspect a nd copy any of the accounts 

of the firm, 

(3) Such minor’s share is liable fo;* the acts of the lirm, 
^ut the minor is not personairy liable for any such act 

(4fruch minor may not sue the partners for an account 
or payment of his share of the properly or profits ql the hrm, 
save when severing his connection with the firm, and in sue 
case the amount of his share shall be determined by a valua¬ 
tion.made as far as possible in accordance with the rules 

contained in section 48*: 


I 


Provided that all the partners acting together or any 
rtner entitled to dissolve the firm upon notice o o le 
rtners may elect in such suit to dissolve the firm, ai 
:rcupon the Court shall proceed with the suit as one 
isolution and for settling accounts between the P^rli ers 
d the amount of the share of the minor shall be deter 
Dng with the shares of the partners. 


(5) At Any time within six months of his 

majority, or "of his obtaining knowledge tliat he 
admitted to the benefits of partnership^ whichcx cr ° , 

later, such persoh mfiy give public notice tlmt he has e 
to become or that he lias elected not to become a 
the firm, and suph' notice shall determine .his positio 

regards the firm: 

k. ^ ■■ 
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Provided that, if he fails to give such notice, he shall 
become a partner in the firm on the expiry of the said six 
months. 


(6) Where any person has been admitted as a minor to 
the benefits of partnership in a firm, the burden of proving 
the fact that such person had no knowledge of such admission 
until a particular date after the expiry of six months of his 
attaining majority shall lie on the person^sserting that fact. 

(7) Where such person becomes a partner,— 

(fl) his right and liabilities as a minor continue up to 
the date on which he becomes a partner, but he 
also becomes personally liable to third parties for 
all acts of the firm done since he was admitted to 
the benefits of partnership, and 

{b) his share in the property and profits of firm shall 
be the share to which he was entitled as a minor. 

(8) Where such person elects not to become a partner,— 

(rt) his rights and liabilities shall continue to be those 
of a minor under this section up to the date on 
which he gives public notice, 

(/>) his share shall not be liable for any acts of the 
firm done after the date of the notice, and 

(tf) he shall be entitled to sue the partners for his 
share of the property and profits in accordance 
with sub-scction (4). 

(9) Nothing in sub-sections (7) and (8) shall affect the 
provisions of section 28. 


Synopsis 


1. Afiitnis admitted to the benefits 
of partnership. 

2. Sub-scction (/)—Admission of 
minor to the benefits of partner¬ 
ship n/f/i consent of all partners, 

3. Sub-section {2)—Minor's rights 
during partnership. 


4. Sub-section (5)— Minor's lia¬ 
bility. 

5. Sub-sectian (4) — Minor's suit 
for account. 

6. Bights and liabilities of a 
minor on attaining majority. 


1. Minors admitted to the benefits of partnership. 

Under the English law a minor's contract is not void but voidable 

P of the fi'ere is nothing to preclude a minor from 

sealwi entering into a contract of partnership. Under the 

Indian law the position is dilfcreDti as according to it a 
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contract by a minor is void and not voidable. The special Committee 
observed 

"We have carefully considered the position of a minor under the 
Indian Law of Partnership. Under the English law, there is nothing to 
preclude an infant from entering into a contract of partnership, though, 
speaking generally, while he is an infant, he incurs no liability and is not 
responsible for the debts of the firm, and when he comes of age, or even 
before he may disaffirm past transactions.- In view of S. 11 of the Con¬ 
tract Act and the decision of the Privy Council \r\ Mohori Bibi's Case^ 
to general incapacity of an infant to enter into a contract, wc feel that 
there is no justification with reference to the law of partnership only, 
for departing from this principle of the Indian Law, and thereby 
unsettling it. At the same time it has been the law since 1866 
that a minor may be admitted to the benefits of partnership, and 
that a minor becomes personally liable for the obligations of the 
firm if he does not repudiate the partnership within a reasonable time 
after his attaining age, vide sections 247 and 248 of the Contract 
Act (since repealed). Section 247 has been interpreted by the Judicial 
Committee to mean that the minor cannot be a partner in the firm. 
The Contract Act is defective, however, in that it does not. in express 
terms, provide that the minor on attaining age becomes a partner if he 
does not repudiate his connection with the firm within a reasonable time, 
though this principle is implied in section 248. The Act is also defective 
in omitting to lay down fully the rights and remedies of a minor sharer as 
such. Clause 30, while retaining the existing law as to the minor's position, 
is intended to remedy the defects above pointed out. Sub-clause (I) makes 
it clear that a minor cannot be a partner in a firm, but that he can be 
admitted to the benefits of partnership and that he can be given this 
footing in the firm only by the express consent of ihc partners and cannot 

upon them : for he is a potential partner, and his introduction 
should be subject to the consent of all the partners in the same way as 
the introduction of a new adult partner. Sub-clausc (2) sets out the rights 
of the minor, and sub-clause (3) his liabilities. Siib-clausc (4) lays down 
his ultimate remedy for enforcing his rights, which will take the form of 
a suit for account and payment of bis share. The sub clause also safe¬ 
guards the partners against being saddled with a debt which the business 
cannot meet by allowing them to convert the suit into one for dissolution 
and for accounts as between all the parties. Sub-clausc (6)* makes it clear 
that on attaining majority the minor has the option of becoming a partner 
m the firm or of severing his connection with it. Tf he chooses the former, 
he need take no definite action, and he becomes personally liable as a 
partner as if he had been a partner from the date of his admission to the 
benefits m partnership. If he chooses the latter course, he can make his 
choice cfTectivc, only by giving public notice within a reasonable time that 
he has severe his connection with the firm. If he fails to give notice, third 
parlies will be entitled to treat him as a partner/^/As regards the nature 

of public notice, see section 71.*’ /N 

1. Special Commiitee's Notes on Clause 30. 

A-C. 607; Coode v. J/orr/w/i, (1821) 5 B. & 

3. Mohorl Bibi V. Dharmodas Chesh, (I9O30 L.R. 30 I.A. 114. 

K 4 . Now subjection 5. 
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lOi 

' 2. Sub-Section (1)—Admission 
ship with consent of all partners. 


of minor to the benefits of partner- 


The principle laid down in section 11 of the Indian Contract Act 

and the Privy Council decision in Afo/ron case^ 
Minor’s incapacity referred to above as to the general incapacity of minor 

nershi'p.*^'^ enter into a contract has not been departed from in 

this section with reference to the law of partnership 
only. Hence though this section provides that a minor may be admitted 
to the benefits of a partnership, it does not revoke or cancel section 11 of 
the Contract Act - So a minor cannot become a partner by contract,® 
though he may be admitted to the benefits of partners lip with ^the consent 
of ail the partners for the time being. A person can become a partner only 
by an act of consent on the part of himself and other partners, and of such 
an act, a minor is incapable in law.® As a minor is incompetent to contract, 
he cannot bo a partner in the firm but where a partnership is already in 
existence independently of the minor he can be admitted to the benefits of 
the partnership./ Where, therefore, a partnership is purported to have 
been entered into by one adult with five minors, such a partnership is void 
and cannot be the basis of a suit for dissolution and accounts. Nor can 
the minor be regarded as admitted to the benefits of a partnership in 
existence. But the minor partners arc entitled to recover their contribu¬ 
tion to the partnership under S. 65, Contract Act, with interest thereon.S^ 

Vi 

A guardian of a minor cannot enter into an agreement of partner- 
Guardian of minor Ship on behalf of his ward with a third party so as 
cannot enter into to make the minor a partner with the latter.^ The 
partnership on be- decision in Narinjan Singh v. Danwdar Singh* in which 

it has been held that a Hindu father may enter into 
if it is for the benefit of the minor e.g., where the minor 
the losses, tantamounts to holding that he can be 
benefits of partnership which is specially allowed by the 


hair of minor. 

such a coniract 
is not to share 
admitted to the 
present section. 


Where a person is a minor and his father is an insolvent and a firm 
in consideration of the services rendered to it by the father agree to have 
the minor as a partner in respect of a certain share, the minor does not 
become a partner. But the minor can maintain a suit for accounts and 
for his share of the profits.’ 


1. (1903) 30 Cal. 539. 

2. See Mohammad Rafiq v. Khawaja Qamar Din, A.IiR. 1922 Lah. 441. 

3. Sanyasi Charan v. Krishonadhan, I.L.R. 49 Cal. 560 P.C. ; Jiwan Ram v. Sita RoJft, 
1 18 I.C. 141 ; Tulsidas v. Gangaram, A.l.R. 1925 Sind 272 ; In re Shaw, Wallace 

Co., \921 Sxnd \Z \ Muhammadi Venkatiah v. Bhoganathan, 30 M.L.T. 

228. 

4. /T/ion V. A.T.R. 1952 Mysore 136. 

5. Kakumanu v. AkntUota. A.l.R. 1921 Mad. 98 ; Khorasany v. Acha, I.L.R. (1928) 6 
Rang 198 : Inspector Singh v. Kharak Singh, A.l.R. 1928 All. 423. As to the righls 
and position of minors in a business carried on by a guardian on b^alf of the 
minors who had inherited the same. See Ram Das v. Babit, A.l.R. 1936 Hat. 194v- 

6. A.l.R. 1936 Lah. 831.—Where in a partnership business an insolvent enters irtld 
an agreement but since he canno t carry out any business in his own name appoints 
his minor son ostensibly as a partner, (he agreement being obviously intended to 
defeat the provisions of the Insolvency Law is absolutely void. 

7. Tulsidas v. Gangaram, A.l.R. 1925 Sind 272. 
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Since a minor is mcRpable of entering into a contract, a contract 
of partnership • entered Jnto pii his behalf would be void. Further when 
Ae minor is the adopted son of another, the natural father has no right 
to enter into such contract and in the absence of the consent of the natural 
guardian, the minor cannot even be saiJ to have been admitted to the 
benefits of the partnership.^.^' * 

A minor eannot enter into contract of partnership. A guardian 
on behalf of a minor also cannot ehUr into contract of partnership. 
Income-tax authorities can^ refuse registration of deed of partnership 
admitting minor as partner under S. 26-A, Income-tax Act, 1922. If 
under partnership deed minor partner is required to provide capital as 
and when required, this violates section 30 of the Partnership Act. 1932’ 
[Commr. of LT.t Calcutta V. Khetan and Co. Calcutta, (1962] 45 I.T.R. 
170 (Cal.)]."- 

In Dharam Vir v. Jagan Nath,^ the Punjab High Court held : If a 
minor is made a full-fledged partner in a firm the partnership deed is 
invalid not only v/5-a-viJ the minor but also in regard to major partners. 
The Court observed : “The relation of partnership arises from contract and 
not from status (section 5). One of the chief characteristics of partnership 
relation, therefore, is that it is created only by voluntary contract of the 
parties. The element of contract, therefore, is fundamental to the coming 
into existence of a partnership. Such a contract may be express or 
implied. Where the parties have, therefore, become partners under an 
agreement express or implied whereunder the minor is given equal rights 
with other partners and is made equally liable for losses, I fail to see how, 
after the minor is taken out of the array of the parties, any valid workable 

or intelligible contract can survive.That.will require re writing of 

the entire contract and compelling the major partners to do something 
contrary to the express terms thereof.** 

In LT. Comfnr. v. M(s. Shah Mohandas Sadhurani* the Supreme Court 

Guardian of a interpretation of the document under 

minor wbether can reference : As long as a partnership deed does not make 
enter into agree- a minor full partner a partnership deed cannot be 
*“**!ii regarded as invalid on the ground that a guardian has 

be^ts of partner- purported to contract on behalf of a minor if the 

contract is to confer benefits of partnership on the 
minor. The guardian can agree to contribute capital on behalf of the 
minor. If H is one of the conditions on which benefits of partnership are 
being conferred, the guardian must either refuse to accept the benefits or 


1. Hardutt Roy v. Commr. of Income-tax, (1950) 18 I.T.R. 106. 

2. See Alankar Bhawan, Sahebganj, Chopra v. Commr. of l.T. Bihar (1969) 
73, I.T.R. 758—Any document which goes beyond section 30 of the Act cannot 
be regarded as valid for the purposes of registration under S. 26-A, Income-tax 

« Act, 1922 (A plea that the clause making the minor liable for lossermay be 
ignored was overruled). 

3. A.l.R. 15K8 Punj. 84. htit see Addepaihy Nagesnara Rao and Brothers v, Commr. 

ofJ.T., A.P. (ISivI) 79 I.T.R. 306, in which on the interpretation of the do .ument,* 
the minor was held not to be a 'partner*, but only entitled to benefits of partner- 
ihiil. It was further held that the fact that the partnership was partnership-at- 
will did dot make any difference ; Commr. o/7.7*. V. Dwarkadas Kpetan 

& Co. (1961) 41 I.T.R. 528: (1961) 2 S.e.R. 821 (S.C.): A.I.R. 1961 S.C. 680 
distinguished. 

4. A.TJ1.1966S.C.15. 
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he must accept this term. The minor may, in some cases, avoid such an 
agreement, if it was not entered into for his benefit ; but the agreement 
will remain valid so long as the minor does not avoid it. 

The guardian on behalf of a minor, may agree to accept the benefits 
of partnership only if the duration is to the benefit of the minor. Conse¬ 
quently, a partnership deed embodying a clear agreement enabling the 
guardian of a minor to accept the benefits of the partnership, even after 
the expiry of the original period, on the same terms or on terms to it 
determined then is not void. 

The partnership deed in these circumstances is registrable under 
section 26-A of the Income-tax Act, 1922. 


Though the general rules as to capacity of a party govern the 
“May be admitted contract of partnershipu as they do other contracts, 
to the bcnififs of are in some measure qualified by the nature 

partnership.** of the subject-matter. It is thus laid down in sub¬ 

section (1) of the section that though a minor, being incompetent to 
cantract, cannot become a partner by contract, he may be admitted to the 
benefits of partnership : that is to say, he may be given an interest in the 
business of a tirm so as to derive benefits from the concern, and so far as 
to make his share in the property and profits of the firm liable for the 
partnership debts.* 

The proposition of law that a minor may be admitted to the benefits 
„ . . - - of a partnership pre-supposes the existence or coming 

pre-suppos!d^* ^ existence of a partnership apart from the minor for 

the simple reason that he cannot enter into partnership 
with another and thereby form a partnership. Therefore he can be admitted 
to the benefits of partnership where there are at least two major partners 
who constitute a firm already existing or are going to form a partnership.” 
Thus B and H were partners in equal shares of a confectionery business. 
H died in 1920 leaving a minor son. After H’s death B carried on the 
business under the old name and style with the partnership funds which 
he retained in his hands. Plaintiff alleged that after his father’s death he 
was admitted to the benefits of partnership. It was held that the plaintiff 
could not be admitted to the benefits of partnership as no partnership 
existed after the death of H ; nor could he, being a minor, enter into a 
contract w'ilh B to form partnership - The section applies where a 
minor is admitted to the benefits of a subsisting partnership.® Accordingly, 
if an agreement purports to admit a minor to the benefits of partnership 
and it appears that the business was the business of only one person, the 
minor will not be entitled to the rights and privileges conferred on him by 
the section, nor will he incur any obligations under the same. 


1. Sec Desai, p. 160. 

2. Lachmi Narain v. Beni /?am, A.I.R. 1931 All. S27; Sanyast Cfutran Mandate- 
KrishanadJian Banerji, 49 Cal. 560 (P.C.) ; Devi Ditra Mai v. Than Mai, 1421.C. 
203 ! Mohammad Rafiq v. Qamar Din, A.I.R. 1922 Lah. 441. 

3. Lachmi Narain v. Beni Fam, supra. 
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The question whether a minor has been admitted to the benefits of a 
partnership is one of fact to be pleaded and proved at the trial’ and cannot 
be allowed to be raised for the first time in appeal.- 


There must be either an express agreement between the partners to 

admit the minor to the benefits of the partnership or 

positive conduct on their part from 

toulf tanrfS "I'''’' ‘=“'1 <hat they agreed lo so admit the 

partnership. minor. Admission to the benefits of partnership in 

case of a minor implies some definite act such as tlie 
allotment of a share or a dissolution of a part of the profits or something 
of an analogous character.* The mere fact that everybody concerned 
assumed by some error of law that minor members of a family became 
interested in a partnership between the adult members of the family is not 
sufficient to establish that the minors were admitted to the benefits of part¬ 
nership.* Again, the mere fact that the minor was seated by the iron safe 
of the father while the latter was carrying on business does not make the 
minor as being admitted to the benefits of partnership.® Where a firm was 
the decree-holder and the son of the deceased partner was admitted to be 
entitled to a share in the decree assets, this act did not mean that he was 
a partner in the firm.’ ‘Benefits of partnership’ include bcncliis which the 
minor would enjoy if he were major.® 

K/ A minor is a person who has not attained the age of majority 

according to the law to which he is subject. Every 
. domiciled in British India^ is deemed to have 

attained his majority when he has completed his age of eighteen years, and 
not before. In the case, however, of a minor, of whose person or property 
or both a guardian has been appointed by a court or of whose property the 
superintendence is assumed by a Court of Wards, before the minor has 
attained the age of eighteen years the age of majority is twenty-one years. 
These rules do not affect the capacity of any person to act in matter: of ^ 
marriage, dower, divorce and adoption to which personal law applies, ..e., 
Hindu Law in the case of Hindus and Mohammadan Law in the case of 
Mobammadans.^® 


1 . 

2 . 

3. 


4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


See Kliorasani v. Acha, I.L.R. (1928) 6 Rang. 198, 200. 

Sanyasi Charan v. Krishnadhan, supra. 

Venkatarama Iyer v. Balayya. A.l.R. 1936 Mad. S9S •, Covimhlas v. Official 
Assignee of Madras, A.l.R. 1934 P.C. m ,Joffcrali v. Stomlard Bunk of 
Soulh Africa, (1928) P.C. 135, in which there was evidence to sliowihata 

guardian of certain minors had been 'authorised to agree to ibc minors being 
admitted as partners in a firm j Sawarath Ram v. Ram Dnilobh, A.l.R 1925 All. 595. 
See also Lntclimanen Chetly, v. Siva Prakasa Modelior. 1 L R. 26 Cal. 349. 

Official Assignee of Madras v. Palaniappa Cheity, A.l.R (1918) 41 Mad, 824, 838. 
839 ; Baba alias Covinddas v. official Assignee vf Madras, A.l.R 1934 P.C. 138. 143. 

Venkatarama Iyer v. Balayya, A.l.R. 1936 Mad. 595. 

Palaniappa Chetty v. Official Assignee of Madras, 36 I.C. 787. 

Lai Singh v. Dhanna Singh, A.l.R. 1928 Lah. 832. 

Tulsidas V. Gangaram, A.l.R. 1925 Sind 272. 


See definition of ^‘British India'* under section 1 ante. 

tlw Indian MajorUyActjlX of 1875. (See also now the HiAdu Majority and 
Guardianship Act, t956). The framers of the Act seem to have adopted the 
English principle that the question of the capacity of a person in' respect of age 
to enter into a binding contract is to be decided by the law ofhis domicile and 

^***^*^S^*V\ Sec I.L.R. (1894) 19 Bom. 698; 

Rohifkhand & humaim Bank Ltd. v. Row, I.L.R. (1885) 7 All. 490. 



368 


TJ!E INDIAN PARTNERSHIP ACT 


[ Sec. 30 


The nature of a liability of a Hindu minor in respect of his ancestral 
trade carried on by his guardian is identical with that of minor admitted to 

^ the benehls of a partnership. Consequently it has been 

anccstr!il"irade that a minor Hindu on whose behalf such a trade 

is carried on is not personally liable for the debts 
incurred in such trade and his liability is conlincd to his share.^ Nor does 
he become personally liable on his attaining majority for debts contracted 
during his minority.- 

A minor may be admitted to (he benefits of the firm but cannot be 
Rffcrcncc lo personally liable for any liability of the firm, 

arbitration. Where the firm is dissolved by all the partners acting 

“ together the amount of the share of (he minor shall be 

determined along with the share of the partners. Hence where a dispute 
with regard to a dissolved partnership is referred to arbitration, the minor 
who is admitted to the benefits of partnership is as much a necessary pari> 
to the aibiiration as the partners themselves.^ 

! 3. Sub-section (2) —Minor’s rights during partnership. 


Sub-section (2) sets out the rights of the rfiinor in such partnership. 

According to it, a minor admitted to the benefits of partnership has a right 
(/) to such share of the property and of the profits of the firm as may be 
agreed upon ; and {ii) to have access to and inspect and copy any of the 
accounts of the firm. He has. however, no such right in respect of books 
other than accounts, as they may contain secrets which should be restricted 
to the partners alone.* | rJ 

The effect of a minor being admitted to the benefit of the partnership 
is to make him a ce.siiii que trust and a court of equity would enforce his 
rights by taking accounts. That is. though a minor cannot become a 
partner by contract, he can sue for partnership benefits to which he has 
been admitted.'' 

The share of a minor in the firm property of which the section 

speaks is no more than a right to participate in the property of the firm 

after its obligations have been satisfied.® In other words, bis share in the 
firm’s property is subject to the firm’s debts. If the firm’s debts exceed its 
assets there may be no share at all. 

4. Sub-sectioD (3)—Minor’s liability. 


Sub-section (3) prescribes the liability of a minor so admitted into 

the benefits of partnership, for the acts and obligations of (he firm. The 

minor by being admitted to the benefits of partnership does not become a 


1 . 


2 . 

3 . 

4. 

5. 

6 . 


See NaraJn Dnsv Ralji Bros., 61 P.K i9\S , Sanyasi CHaran Mandat w, Asutoh 
Chos/t, I.L.R. 42 Cal. 225 ; Sanka Krtslma Muni v. Batik of Burma I L R 3^ Mad 
692 ; Ram Prauxp v. FooH Bai, I.L.R. 20 Bom. 767. ; Grey s LamSid^ker\ 
I.L.R. 40Cal. 523. 


O/fucial As:>i^>iice of Madras v, Palaniappa CA^//y, I.L.R. 41. Mad. 824. 

Satya Narain v. Jugal Kishore, A.I.R. 1958 All. 512. 

Sec Report of the Select Committee on Clause 30 of the Bill. 

Tulsidas v. Gangaram, A.I.R. 1925 Sind 272. 

Sanyasi Charan Mandai w. Krislinadhan BanerJi,l.h.K 49 Cal 569 PC • AIR 

1922P.C. pp. 219. 240. ’ ‘ 
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partner in the firm in the sense as to incur personal liability for the debts 
of the partnership. His liability is confined to the extent of his share in 
profits and property of the firm. His is a limited liability and the creditors 
of the firm are restricted to a special fund, namely, his interest in the 
property of the firm,^ even if he carries on business in the name of the 
firm.’* He is not personally liable, nor will his separate property be liable 
for the debts and obligations of the firm. Regarding liability of minor 
for partnership debt, plaintiff must prove by evidence that minor was 
admitted to benefits of partnership.® f 

The share of the minor, which is liable as referred to in this section, 
is no more than a right to participate in the property of the firm after its 
obligations have been satisfied.^ It h as been o bserved : “It is, perhaps 
not a very apt use of language to speak of a partner’s share as being 
liable when it is meant that in certain events there may be no share at all. 
A partner’s share, like that of a shareholder in a company, who is in fact 
a special kind of partner, is not a piece of tangible property of a specific 
kind. It is a mere personal right to claim a certain proportion of the 
divisible income, and ultimately to reclaim a certain portion of capital, at 
the proper limes if and whenever it is found that there is any profit to 
divide and any surplus assets to distribute.* 

Thus, the infant partner, while entitled to share the profits of the 
business, is not liable for the losses, except to the extent of his share in 
the partnership property.® And it would seem that the minor’s share in 
the firm property is liable for its obligations* whether he has derived 
benefit from the business or not.’ Similarly, a minor on whose behalf 
an ancestral trade is carried on is not personally liable for the debts 
incurred in such business. The liability of such a minor is not greater 
than that of a minor admitted to the benefits of a partnership as laid 
down in this section.® 

In the case of a decree against partnership firm, each partner is 
liable as if the decretal debt is his personal liability except in the case of a 
minor whose liability is limited to his assets in the partnership under 
S. 30 (3) of the Act.® 



2 . 

3. 

4. 




7. 

8 . 



Joffar Ati V. Standard Bank^ A.I.R. 1928 ^.C. \‘hS \ Nanak ChandBaljNathy. 
Permeshrl Das, 35 P.L.R. 539; Sanyasi Charatt Mattdal v. Asutash Ohosh, I.L.R. 
(1915)42 Cal. 225, 232 ’, Harmohany.Sudarshan, A.l.K. \92l Cal. 5'iB. See also 
Shaw Wallace St Co.^ In ret A.I.R. 1927 Sind 18. 

Abdul Razzak v. Rauf Ahmad, A.I.R. 1936 Oudh 245. 


Kanchachumma v. Chalalpurum Bank, A.I.R. 1958 Kerala 318. 

Sanyasi Charan Mandal v. Krishanadhan Banerji, (1922) 49 Cal. 560, 570 : A.I.R. 
1922 P.C. 237, pp. 239, 240. 

Pollock & Mulla's Law of Partnership, p. 87. See in the goods of Sir A.A.D. 
Sassoon, (1897)* 21 Boou 673,678.679. 

Rampratap v. Fdoll Bal, I.L.R. 20 Bom. 767; Muhqmmadi Venkatiah v. 
Bhogaitathan, 30 M.L.T. 228; Nanak Chand y. Parme^ri, 35 P.L.R. 539: 
Jeewanram Cangaram v. Cammr. ofl.T., (1967) 641.T.R. 483 (Cal.). ' 

Ibid : Rampratap v. FoofI Bal, supra 


Khetray, Nlfhl,2ZC.'W.n.ABB iJoyKrlsto v. Nittyananda, I.L.R. 3 Cal. 738 ; 
the guardian of m- Hindu minor is competent to carry on an ancestral trade on 
Behalf of the minor. 


S, Raiiganayakuliiy,J.Naratlmharao A Co., AJ.K. 1971 58. See . also this 

cate u cited under S. 25, at p. 307 ante. 
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An infant inheriting his father’s share in partnership business can 
Liability of mi- T®!! t^e personal liabilities of his father 


nor*s share of joint 
family property. 

when a natural 


only to the extent of assets : and as regards the liabilities 
ol the firm since the death of the father the minor is not 
personally liable, but his share only is liable.^ Similarly 
u guardian carries on a family business belonging to a 

^ 4 ^^.^ manager, the guardian and not the minor is personally liable 
on contract entered into in the course of the business though the assets of 
the business are also available for the liabilities.^ 

But where the manager of a joint Hindu family carries on trade in 
partnership with a siranger for the benefit of the family the liability of 

the minor meniber IS not restricted to his share in the partnership assets 

the debt^3^ Hindu law and the joint family property is hable for 


England, an infant partner of a firm cannot be adjudged 
an insolvent either on his own petition* or on the petition of a creditor.® As 

« Infant partner of the firm are restricted to the interests of 

cannot be adjudged minor partner in the property of the firm, if the value 
insolvent. v of such interest is not sufficient for the satisfaction of 

. . ^ ^ties of the creditors, it cannot be maintained that 

the infant is unable to pay his debts which must be the true foundation of 
all proceedings in the insolvency against him ® It follows, therefore, that if 
in such a case an adjudication order is sought against the firm, the order 
will be made against the partners other than the minor.’ In either case all 
the property of the firm will vest in the Official Assignee or Receiver 
including the minor’s share, and if any part of this got improperly into the 
possession of ihe minor, the right to recover it is in the Official Assignee or 
Receiver.® The same principle applies to the case of a Hindu joint family 
firm which includes a minor.® 


This section is not strictly applicable where the minor is the sole 

Section where no partnership. But by 

not applicable. analogy, the minor would be bound by the acts of his 

guardian which are necessarily incidental to or flowing 
out of the carrying on of that trade.*® 

5. Sub-section (4)—Minor’s suit for account. 

This sub-section lays down the ultimate remedy of the minor admit¬ 
ted to the benefits of a partnership for enforcing his right when he severs 


1. HarmoUnn v. Sudarsan., A.l.R. 1921 Cal. 538. See also noles on page 369 ante. 

2. Sanka Krishnamurthi v. The Bonk of Burma, I.L.R. 35 Mad. 692. 

3. DhulipaUa Kanakam v. Nadipalli Venkafaraju, 43 I.C. 76. 

4. Be Hansraj Mafji (J883) I.L.R. 7 Bom. 411 i Re A, & M. (1926) I Ch. 274. 

5. Sanyasi Charan Mandat Asutosh Chose, I.L.R. (1915) 42 Cal. 225 ; SHat 

Prasad, (1916) I.L.R. 43 Cal. 1157 ; Jagmohan Narain v. Grish Babu, (1922) I.L.R. 
42 All. 515 Ex-parte Jones (1881) 18 Ch. D. 109. ‘ 

6. Ibid. 

7. Ibid ; See also Lovett v. Beauchamp (1894) A.C. 607. 

8. Sanyasi Charan Mandat Krishnadhan Banerji, I.L.R. (1922) 49 Cal 560 See 
also Bhota Prasad v. Ram Kumar Marwart, A.l.R. 1932 Pat. 281. 

9. Sanyasi Charan Mandat v, Krishnadkon Banerji, supra ; Sanyasi Charan Mandat v. 
Asutosh Ohose, supra. 

10. See Rampartap v. Foolibai, I.L.R. (1896) 20 Bom. 767, 777, 778. 
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his connection with the firm, which remedy will take the form of a suit for 
accounts and payment of his share.^ The sub-section also safeguards the 
partners against being saddled with a debt which the business cannot meet 
by allowing them to convert the suit into one for dissolution and for 
accounts as between all the parlies. It is to be noted that a minor cannot 
sue for his share of the property or profits except when he wishes to se^'er 
his connection with the firm. 

(Jhc amount of the minor’s share in such case is to be determined as 
far as possible in accordance with the rules stated in section 48. lit has been 
held under the English law that any premium paid by such a minor in 
respect of his admission to the benefits of the firm cannot ordinarily be 
recovered by him,* unless there has been a total failure of consideration.®^ 


Contract Act, 1872, S. 65—Presuroplion that parties are presumed to 
know law—Effect—Partnership by minor—Parties taking agreement of 
partnership to be valid—Suit for accounts by minor—Minor discovering 
agreement to be void only upon defendant’s written statement—S. 65 
applies. 

A minor can be admitted to the benefits of a partnership. A 
guardian of a minor therefore can validly enter into a contract admitting 
the minor to the benefits of a partnership where a partnership already 
exists though he cannot be made a partner in a firm. Therefore, a contract 
by a guardian of a minor admitting him to the benefits of partncrshJn 
would be a perfectly valid agreement 

Where it appears from the terms of the agreement that at the time of 
the agreement it was intended by the parties that the minor was only to 
get profits and was not to be liable for the losses suffered in the business, 
and both parties regarded this agreement as valid and it was only when the 
defendant filed his written statement in the suit for accounts filed by the 
minor and pleaded that the agreement in Question was void because a 
minor could not enter into a partnership, that li e plaintiff discovered that 
the agreement was void. Section 65, Contract Act, applies to the case. 
\uttam Chands. Mohandas, A.I.R. 1964 Rai. 50). 


rf 


6. Rights and liabilities of a minor on attaining majority. 

Sub-section (5) makes it clear that on attaining majority the minor 

Ihe option of becoming a partner in the firm or of 
Sub-section (5)- severing his connection with it. If he chooses former, 
right of election. definite action, and he becomes a 

partner on the expiry of the six months of attaining majority, or of his 
obtaining knowledge that he bad been admitted to the benefits of partner¬ 
ship, whichever date is later, and also becomes personally liable to third 
parties for all acts of the firm done since the date of his admission to the 
benefits of partnership.* If he chooses the latter course, he can make his 


1. See Tulsidas v. Cangaram, A.I.R. 1915 Sind 272. 

2 EX’parte Taylor, (1856) 8 De O.M. & G. 254 ; Steinberg v. Scala etc.. Ltd. (1925) 
2Ch. 452. 

3 Hamilton v. Vaughan, etc., Co. (1894) 3 Ch. 589. Also see Corpe v. Overton 
(1833) lOBiog.252. 

4 See clauie (o) of sub-flectic'3 of section 30 of the Act. See also Canesh Lai 

‘ Laxml Narain v. Commr. ofl.T., U.P., (1968) 681.T.R. 696. 
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choice effective only by giving public notice within the same period that 
he has severed his connection with the firm. If he fails to give that notice 
third parties will be entitled to treat him as a partner. 

It is thus clear that by merely being admitted to the benefits of a part¬ 
nership, a minor does not become a partner. It is only by a consentient 

act on the part of himself and his partners,* or by his acquiescence that 

he can be said to have accepted the position of a partner with all the 
liabilities of a partner.^ There is thus a real partnership in the eye of 
the lavy after the minor attains majority and does not repudiate his 
admission into the partnership within the time prescribed by this sub¬ 
section,! The minor cannot repudiate the partnership by mere oral 
declaration'* but can do so only by giving public notice under section 72. y 

Where the suit for enforcing partnership liability had been instituted 
before the expiry of six months allowed to the minor, after his attainment 
of majority, to repudiate his connection with the partnership it is a case 
in which he could not issue the public notice required by clause (5) and 
hence he cannot be considered a partner merely for the reason of failure 
to issue such public notice.® 

Under S. 30 of the Act if a minor son on attaining majority elects 
to continue as partner, the partnership does not come to an end ; it 
continues and the minor having become a partner he is entitled to his 
profits as computed at the end of the year regulated by the partnership 
deed. On the other hand, if the minor elects not to be a partner, it is 
equally clear that he severs all his connection with the partnership and 
he becomes entitled to whatever amount is due to him at the date when 
he makes the election not to become a partner. Therefore, whereas in 
the first case there is no break in the continuity of the partnership and 
there is no need to make up any accounts otherwise than in the ordinary 
course, in tJie latter case there is a break in the partnership, and accounts 
have to be made up as of a particular date because the minor who has 
become major has the right to claim a specific amount as due to him on 
particular date.® 

In Shivagauda Ravji Patel v. Chandrakant Neelkanth Sadalge (A.I.R. 
1965 S.C. 212) it has been held : A minor who was admitted to 
the benefits of a partnership cannot be adjudicated insolvent on the basis 
of debt or debts of the firm after the partnership was dissolved, on the 
ground that he attained majority subsequent to the said'dissolution, but 
did not exercise his option to become a partner or cease to be one, of 
the said firm. Where the partnership was dissolved, before the minor 
became a major, the partnership has become non-existent when the minor 
became a major and it is legally impossible to hold that be ^came a 
partner of the dissolved firm, by reason of his inaction in the matter of 
exercising his option after he became a major within the time prescribed 

1 . Lutchumanenv. Siva Prokasa,\.l^,K.2^Cz\.‘iA9. 

2. Kakumanwv. Ramayya, A.I.R. 1921 Mad. 98. 

3. Ibid ; Krishnadhan v. Sanyasi Ctiararr, 23 C.W.N. 500. 

4. Krishnadhan v. Sanyasi Charan, supra, 

5. Kunchachumma v. Chalapuram Bank, A.I.R. 1958 Kerala 318. 

6. .Bhogilal Laherchand, Bombay v. Commissioner of Income-tax, .Bombay Ctiy •• 
Bombay t A.I.R. 1956 Bom. 411 : 58 Bom. L.R. 57. 
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under S. 30 (S) of the Act. Sec. 30 of the Act {presupposes the existence 
of a partnership. A minor aOer attaining majority cannot elect to become 
a partner ^of a firm which ceased to exist. Section 30 of the Act therefore 
does not apply to him. He is not a partner of the firm and therefore, he 
cannot be adjudicated insolvent for the acts of insolvency committed by the 
major partners of the firm. 

The burden of proof is cast on the person who asserts that the 

person who was admitted as a minor to the benefits of 

burtcn*of oroof ”7^ ^ partnership bad no knowledge of such admission until 
^ ' a particular date after the expiry of six months of his 

attaining majortiy. He may be the person who was himself the minor 
when such date would be specially within this knowledge and this would 
be in accordance with section 106 of the Evidence Act. He may be any 
other person in which case the rules in sections 101 and 103 of that Act 
will throw the onus on him. 

Likewise, the onus of proving that such minor obtained knowledge 
of his admission after he attained majority but before the period of six 
months from that date, will be decided by the general rule contained in 
section 101 of the Evidence Act. 

The rights and liabilities mentioned in sub-section (7; follow when 
_ a person becomes a partner in accordance with the 
llabT mentioned in sub-section (5) either by giving 
Uties on becoming public notice that he has elected to become a partner 
partner. or by his failure to give such notice within the period 

allowed for exercising his option. The section is 
primarily directed to the protection of the firm. The im|x>rtant point is 
that he becomes personally liable for all acts of the firm as he bad been 
a partner from the date of his admission to the benefits of partnership 
and his rights and liabilities as a minor as detailed in sub-sections (2) 
and (4) continue up to the date on which he becomes a partner, which is 
not necessarily the date of his attaining majority but may cover some 
period after it. 

It is to be observed that this sub-section seems to place the creditors 
of the firm in a more favourable position than in England.^ When a 
minor sharer becomes a partner, he becomes personally liable to third 
parties as a partner for all obligations incurred by the firm since he was 
admitted to the benefits of partnership. In England,* if such a minor, od 
coming of age. neither affirms nor disaffirms the partnership, he is held 
liable only for debts incurred by the firm since his majority and is not 
conclusively held to ratify obligations contracted during his minority.- 

When a minor fails to sever his connection with the firm on his 
attaining majority, he is bound by the obligations imposed by the 
agreement of partnership. Thus a covenant that a partner shall not 
engage in a rival business is binding on him.* 


1. See/fflrmp/fofl V. (1920) 25 CW.N. 847, 85 |. r^ferriiig to section 248 

. of the Indian Contract Act which implied ii similar rule.— 

2. Goode V. Harriion, (I8?l) S B. & Aid. 147, 157. 

3. MirAhmodK.Miisharlf,Tll,C.996. 
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As to a joint Hindu family firm, the Madras High Court held in 
Joint Hindu Official Assignee of Madras v. Palaniappa Chetty^ that 
family firm. the members of a joint Hindu family on attaining majo¬ 

rity did not necessarily, by virtue of sections 247 and 248 of the Indian 
Contract Act or otherwise, become personally liable for debts contracted 
in the joint family business during their minority. Wallis C. J. observed 
in this case : “The interest of a minor in a joint Hindu family business, 
whether existing at the date of his birth or founded du'-ing his minority, 
is acquired by virtue of his belonging to the joint family and does not 
depend on any agreentent on his part or on his admission by the other 
members of the family to the benefits of the partnership. Further, I think 
that the fact of a minor helping in the family business docs not constitute 
admission to the benefits of the partnership within the meaning of 
section 247 of the Indian Contract Ac-t, but may be referred to his position 
as a minor member of the family.” 


It would appear that the law stated as above has in no way been 
affected by any provision of the present Act.- 


Sub-scction (8)— 
rights and liabili* 
Iks on severing 
conneclion. 


Sub-section (8) states the legal position when the minor on attaining 

his majority elects not to become a partner. Firstly^ 
he is liable to the extent of his share in the profits and 
property of the firm for all obligations incurred by the 
firm from the date of his being admitted to the benfits of 
partnership up to the date of his repudiation. Secondly, 
his share ceases to be liable for the consequences of any act of the firm 
done after the date of the notice. Thirdly, the sub-scction entitles him to 
bring a suit for accounts claiming his share in the profits and property of 
the firm. The minor may on exercising his right of election not to 
become a partner, recover any money paid by him under the partnership 
contract if there has been a total failure of consideration.® 

The principles of estoppel as mentioned in section 28 will apply 
, notwithstanding anything contained in sub-sections (7) 
^ ‘ and (8). Thus after attaining majority but before 
giving public notice of his electing not to become a 
partner, a person may become personally liable on the ground of rep¬ 
resenting himself, or knowingly permitting himself to be represented, as 
a partner, in spite of any rule contained in sub-section (8) regarding his 
non-liability for acts of the firm.^ 


Sub-seclion 
holding out. 


Miscellaneous cases. 

(I) It was held in Mjs SaJiai Brothers v. Commissioner of Income- 
tax, Bihar and Orissa Under S. 30 of the Partnership Act, 1932, it 
is open to the partners to admit a minor to the benefits of the partnership. 
Section 2 (6-B) of the Income-tax Act, states that, the expressions 


1. I.L.R. (1918)4! Mad. 824. 

2. See Desai, p. 165. Sec also notes on pages 97, 98 ante. 

3. Steinberg v. Scala, (1923) 2 Ch. 452. 

4 Stc Lovell Beauchamp, (1894) A.C. 607; Goode v, Harrist n, (1821) 5 B. d: 
Aid. 147. 

5. A.I.R. 1958 Pat. 177. 
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‘partner’ and ‘partnership’ have the same meanings respectively as in the 
Partnership Act, 1932, provided that the expression ‘partner’ includes any 
person who being a minor has been admitted to the benefits of the partner¬ 
ship. It is also a well-established proposition that the agreements entered 
into between several persons some of whom ore by law incompetent to 
contract are not wholly null and void but are only less effective than if 
all the parties to them were competent to contract. 

On construction of the contract that there was a valid contract of 
partnership as between the twelve adult partners constituted by the deed 
of partnership but as regards the two minor partners it must be held as a 
matter of construction of the deed of partnership that these two minor 
partners were admitted to the benefits of the partoeiship. 

The clause in the deed that all the partners, including the minor 
partn|rs, would be liable for the loss borne by the partnership had no 
legal effect so far. as the minor partners were concerned, because in the 
eye of law the minor cannot become a partner or become liable for losses 
but he is only entitled to the benefit of profits according to his sliarc. As 
a matter of construction, therefore, the deed of partnership should be 
interpreted only as admitting the two minor partners to the benefit of the 
partnership and not making them as full-fledged partners liable for the 
losses incurred by the partnership. Such a partnership could be registered 
under S. 26-A of the Income-tax Act, 1922. 

(2) Three brothers, one being a minor constituted a Hindu undivided 
family. They drew up an unregistered partition list in 1942. The minor 
was represented by the manager. The parties divided the movables and 
began to live separately. The immovable properties were kept joint 
and as regards the business an account was taken after valuing the stock 
on hand and a balance sheet w.as embodied in the document. In 1943 
the minor married and a partition deed and a deed of paitnership in 
respect of the business were executed. In the partition deed, which was re¬ 
gistered, the minor was represented by his father-in-law. The deed contained 
a relsolution to keep the immovables joint and to carry on the business 
jointly. The shares allotted to each member in the movables were 
described in three Schedules. Regarding the business the profits of each 
share were separately shown and the balance that was available in the 
account^ of the business was also separately entered. The whole stock 
was valued. In the partnership deed the share of each of the three 
brothers was fixed at one-third. As there was no fixed capital for the 
business when it was joint family business it was stated in the 
document that they had invested the amounts standing to the credit 
of each in their individual accounts as well as the amount credited 
in the name of the business as capital.' The deed further provided 
that if any further amount was required for the business it should 
be borrowed either in cash or in kind. There was a division of profits 
during the years 1942-43 and 1943-44 and the profits were credited in the 
account. The Income-tax authorities and the Appellate Tribunal held that 
t he b u si ness continued to belong to the Hindu undivided family and that 
there was no valid partnership in respect of the business which could be 
registered under S. 2.6*A of the Income-tax Act, 1922. ltwas/ieW: (U 
There was a division of the business into definite portions and the asset 
was effectively taken out of the Joint family properties by constituting a 
partnership after division ; (2]^ The fact that the minor was .included in this 
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contract would make the partnership as between the two adults invalid 
and the minor might be deemed to have been admitted to the benefits of 
partnership by the two adults. Under the income-tax law a minor 
admitted to the benefits of a partnership becomes a partner and therefore 
on the facts and circumstances of the case there was a valid partnership 
in respect of the business which could be registered under S. 26-A of the 
Act.' 


(3) A partnership consisting of a minor partner through his guardian 
cannot be registered under S. 26-A of the Income-tax Act. A minor 
cannot enter into a partnership through his guardian, even where the other 
partners consent. Since it was not open to the High Court to go behind 
the statement of the case nor could the assessee be allowed to raise the 
other question, the High Court did not consider the question whether the 
partnership should be taken to be a valid partnership consisting of adult 
partners only excluding the minor.- 

(4) In Shriram Sardarmal Didviaui v. Gourishankar^ it was held : 
There can be no partnership of all minors. A minor can be admitted 
to the benefits of partnership provided the partnership existed before the 
minor was admitted to the benefit of the partnership. There must be a 
•partnership of at least two partners before a minor can be admitted to the 
benefit of the partnership. 

(5) In Commissioner of Income-tax. Bombay v. Dn^arkadas Khetan 
& Co.* it was held : The definition of partner in S. 2 (6-B) of the Income- 
tax Act, 1922 is designed to confer equal benefits upon the minor by 
treating him as a partner ; but it does not render a minor a competent 
and full partner. For that purpose, the law of partnership must be 
considered apart from the definition in the Income-tax Act. Section 30 
of the Partnership Act clearly lays down that a minor cannot become a 
partner, though with the consent of the adult partners, he may be admitted 
to the benefits of partnership. Any document which goes beyond this 
section cannot be regarded as valid for the purpose of registration. 
Registration can only be granted of a document between persons who 
are parties to it and on the covenants set out in it. If the Income-tax 
authorities register the partnership as between the adults only contrary to 
the terms of the document in substance a new contract is made out. It 
is not open to the Income-tax Authorities to register a document which 
is different from the one actually executed and asked to be registered. 

(6) Partnership firm—Minor partners—Partnership deed stating all 
partners, both major and minor to share profits and loss equally—Partner¬ 
ship cannot be regarded as valid for registration under S 26-A, Income-tax 
Act. 1922. 

See Commr. of I,T. Punjab v. Balkishan Das Hanuman Dass, A.I.R. 
1963 Punj.469. 

(7) Minor admitted to benefits of partnership—He cannot actively 
engage in conduct of business within S. 2 (6-AA) [b], Income-tax Act, 

1. Devayya V. Commissioner of Income-tax, Madras, AlT.R. 1954 Mad. 315. 

2. Banka Mai Lajja Ram & Co. Commr. of Income-tax, Delhi, A.I.R. 1953 PuDj. 

270 : 55 Punj. L.R. 369. 

3. A.I.R. 1961 Bom. 136 : 62 Bom. L.R. 336. 

4. A.I.R. 1961 S.C. 680. 
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1922—^H!s income is not earned income—Assessment of his income as earoed 
income—Mistake is apparent from record within S. 35 of the said Act. 

See Visweswara Rao v. /.T. Commr, A.I.R. 1965 A.P. 1. 

vo) Firm registered under S. 26~A of the Income-tax Act including 
minor admitted to benefits of partnership No renewal of registration on 
minor's attaining majority without fresh partnership deed. 

See Ganesh Lai Laxmi Narain v. Commr. of I.T.. U.P. (1968) 68 
I.T.R. 696. 

(9) Firm coming into existence under oral agreement but subsequently 
reduced to Instrument of Partnership—Firm entitled to be registered under 
S. 26 A, Income-tax Act, 1922—Instrument of Partnership should be in 
existence in accounting year. 

See Mfs. R.C. Milter &. Sonsy, J.T, Commr. fV.R, A.I.R. 1959 S;C. 
868 orerrnling Commr. of I.T. Bombay North y. Shantilal Vrajlaiand 
Chandulal Dayalal and Co., (1957) 31 I.T.R. 903 (Bom.). 


CHAPTER V 

INCOMING AND OUTGOING PARTNERS 

Chapter V.—This chapter is new. Though Chapter VII on the 
Registration of Firms is the most important departure from the previous 
law as regards substance, this chapter is the rnost important departure 
as regards form. Though it contains no material change in the Law of 
Partnership, yet it collects together and sets out in a convenient form 
all rules relating to the coming in of a partner, and all rules relating to 
going out of a partner in so far as these rules do not relate to the 
dissolution of the firm or to the consequences of dissolution. The 
chapter contains a number of concise propositions setting out the legal 
consequences flowing from changes in the personnel of a firm where 
there is no dissolution, which are embodied in various sections of the 
English Partnership Act, 1890, scattered throughout all three of its 
Parts. This re-arrangement has also the advantage of confining Chapter 
VI strictly to provisions relating to the dissolution of a firm and its 
legal consequences. As a result of the limitation on the selection of 
provisions, they relate chiefly to what is referred to in various places 
in the Act as a “change in the firm”, that is, a change in the constitution 
of firm which has not resulted in the dissolution of the firm. However, a 
few provisions, such as section 34(1) and section 37, are of general 
application ; that is, they apply where the firm is reconstituted and carries 
on the business with the property and assets of the dissolved firrn. For 
this reason this chapter is given the non-committal title of “Incoming and 
Outgoing Partners” rather than the restricted title “change in a firm,” 
which would otherwise ha've been more suitable.^ 

The practical use of these provisions of law is obvious. In everyday 
life changes take place in the personnel of a firm and business is continued 
as before, without there being any actual dissolution between all the 
partners. When one of the partners retires from a firm or a new partner 
joins it, the business is often for all practical purposes carried on m the 
same way and under the same name as before. As already noticed, under 
the existing law a firm is not regarded as a legal entity and is not deemed 
to have an existence distinct from the partners composing it, although the 
firm's name is allowed to be used for convenience in referring to the 
partners collectively. Strictly speaking, therefore, “on any change amongst 
the persons comprising a partnership there is in fact a new partnership. 
In mercantile usage, however, a firm is regarded as having a sufficient 
degree of personality and of continuity to justify such commonplaces as 
advertisements which claim that a firm has been established for over a 
century. Even the English law as expressed in the Partnership Act of 
1890 has been forced to depart from the strict legal view of the firm, for 
it speaks of changes in a firm, or persons dealing with the firm after the 

1« Special CgrhmiUee's Nates on Clauses—Topographical note on Chapter V. 
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change in its constitution, of debw due from a firm to a partner, and uses 
other p^ses conceding the same degree of personality to the firm and of 
continuity in its existence in si>ite of internal changes. The Indian Act 
goes in this direction to the limits which are already implied in the English 
Act, and collects together in this chapter provisions which directly bear 
upon the introduction, retirement, expulsion, insolvency and death of 
partners in those cases where the business of a Arm is carried on without 
a dissolution of partnership.^ 

31 . (1) Subject to contract between the partners and 
iDirodnctlon of a to the provisions of section 30, no person shall 
partocr. introduced as a partner into a firm without 

the consent of all the existing partners. 


(2) Subject to the provisions of section 30, a person who 
is introduced as a partner into a firm does not thereby 
become liable for any act of the firm done before he became 

a partner. 


Synopsis 


1. Analogous law, 

2. Sub-section (1)—Introduction 
of a new partner. 

5, Sub-section (2) — Commence¬ 
ment of liability of a new 
partner, 

1, Analogous law. 


4. Subject to the provisions of 
section 30 — Minor. 

5 Creditor's right to proceed 
against assets of partnership 
firm. 


The main proposition in sub-scction (1) is taken from section 24(7) 
of the English Act and sub-clause (6) of the repealed section 258 of the 
Indian Contract Act. The general idea is that the consent of all existing 
partners is required to the introduction of a new partner in order that 
the firm may work harmoniously.’ However, if a previous contract has 
been made by the partners to the effect for example, that the senior 
partner shall have the ri^t of introducing a new partner at any time or 
juncture, the contract will be binding on the partners even though when 
the time comes or juncture arises, one or more of the partners* may be 
unwilling to a^pt the new partner.’ The reason for the rule of law 
laid down in this sub-section in the words of Lord Lindley^ is that “the 
mutual confidence reposed by each in the other is one of the main 
elements in the contract, and it is obvious that persons may be willing 

enough to trust each other, and yet be unwilling to place the same trust 
in any one else. 


, .Sub-Mclion relates to the liabitUy of R new partner for the 

existing debt of the mm, and is taken from section 17 (I) of the English 

1. Deui, p. 166. 

2. See Meenakshi Acht v. P.S.M. Subramanfan Cketttar, A.I.R. 1957 Mad 8. 

3. Special Committee't Notes on Clause 31. 

4. Lindley, p. 392. 
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Act and the latter portion of section 279 of the Indian Act. The sub- 

section maintains the higher liability, under sub-section (6) of section 30 
of the minor potential partner who elects to become a full partner. The 
sub-section makes no provision for the lability of the new partner for 
future debts of the firm as this is covered by the general provisions of 

section 25.^ 


2. Sub-section (1)— Introduction of new partner. 

As already observed, the liabilities incidental to partnership neces- 
itate personal confidence between partners ; and personal confidence 
cannot exist unless each partner knows who are to be his co-partners. 
Hence the rule laid down in this sub-section that a partner cannot have 
a new co-partner thrust upon him without his consent. A new partnership 
may be by an oral agreement or in writing ; it may be express or implied. 
It need not be express and can arise out of mutual understanding 
evidenced by a consistent course of conduct and by express admission of 
the parties concerned.^ 


But the consent may be given in the form of an agreement that one 

partner shall have the power to nominate another 
Rule subject to person as partner, and such a clause is often inserted 
contract between partnership articles. Such an agreement is in no 
the partners. inconsistent with general principles for the co-part¬ 

ners know the person who is entitled to nominate, and are, presumably,.j 
content to trust to his discretion. But there seems to be no legal impedi-^ 
ment to partners agreeing that even a third person, unknown to them, 
should have power to nominate whomsoever he pleases. It is merely a 

matter of contract.® j 

On this point Lord Lindley says :* “If partners choose to agree 
that any of them shall be at liberty to introduce any other person into 
the partnership, there is no reason why they should not ; nor why. 
having so agreed, they should not be bound by the agreement. Persons 
who enter into such an agreement consent prospectively and once for all 
to admit into partnership any person who is willing to lake advantage 
of their agreement and to observe those stipulations, if any, which may 
be made conditions of his admission. Such an agreement as this is the 
basis of every partnership the shares in which are transferable from one 
person to the other. Those who form such partnership and those who 
loin them after they are formed, assent to become partners with any one 
who is willing to comply with certain conditions,” 


Partners may accordingly agree .that on the death of any ol them 

his nominee or legal representative shall be entitled to 
Nomination^ot^a Whether in a particular case there has 

ihTrigM exists. ' or has not been such an agreement, may be proved by 

o 


1. Special Committee’s Notes on Clause 31. 

2. Meenakshi Achi v. P.S.M. Subramanian Cheilior, A.I.R. 1957 Mad. 8. 

3 . Slrahaii> p. 74, citing Byrne v. Reid (1902) 2 Ch. 735. 

<. Lindley, pp. 395. 396. 
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an express declaration to that eifect or may be determined from the 
conduct of the partners.^ 

The most common instance is of partners providing in the articles 
of agreement that any of them is at liberty to nominate and introduce 
into the partnership a successor ; and if a valid nomination is made, the 
other partners are bound to give effect to the nomination, and* the 
nominee becomes entitled to ail the rights of a partner.- The reason 
of the rule as stated in Lovegrove y. Nelson^ is as follows: “In order to 
make a person a partner with two others, their consent must clearly be 
had, but there is no particular mode or time required for giving that 
consent; and if three enter into partnership by a contract which provides 
that, on one retiring, one of the remaining two, or even a fourth person, 
who is no partner at all, shall name the successor to take the share of the 
one retiring, it is clear that would be a valid contract which the Court 
must perform and the new partner would come in as entirely by the 
consent of the other two, as if they had adopted him by name.” 


When a contract gives the power to a partner to nominate a succes- 

sor to succeed on his death, it is necessary for the 
ne^ary fo? eier" e^rcise of that power that there should be “a specilic 
else of such power direction in that behalf either in express terms or at 

any rate, by a specific disposal of the deceased partner’s 
interest in the firm.” The will of a deceased partner, making a general 
bequest of his property, does not operate as an exercise of such power.^ 


The fact that a person has the power to nominate himself or any 
other person as partner, does not constitute him a partner in the business 
for the partnership relation does not arise until the nomination is made.® 


Where a nomination has been made according to the terms of the 
„ . partnership agreement and has been followed by acceo- 

to”eenror«d“"®'^ nomination by the nominee, the other 

partners are bound to give effect to it. In case of their 
refusing to admit the nominee as partner or to do and execute the acts 
and deeds necessary for conferring upon him the rights of a partner, he is 
entitled, as against them, to such reliefs as Courts of Equity are in the 
habit of granting to persons standing in the relation of partners, subject 
to his fulfilling on his part, such condition of his admission as may form 
part of the partnership agreement such as executing a proper deed or 
otherwise.* 


1. Harmohan Poddar v. Sudarsan Poddar, A.I.R. 1921 Cal. 538. 

2. Byrne v. Reid, (1902) 2 Ch. 735; M'NeiU v. Reid (1832) 9 Bing. 68, Page v. Cox, 
(1852) 10 Hare 163 ; In re Franklir <£ Swathling*s Arbitration, (1929) 1 Ch. 288. 

3. (1834) 3 M. & K. 1,20. 

4. Bachubalv. Shamji, I.L.K.{1S85) 9 Bora. S36,SS4. Scca’so Beamish Beamish, 
Ir. Rep. 4 Eq. 170, where a bequest of a share of residue was held not to amount 
to a nomination of a successor. 

5. ftfHflrf/j(1863).4Dc aj. &S. 523. 

Swathling's Arbjiraiion. 

(1929) 1 238, holding that a rejected nominee had no right to require a 

referenM« he being no party to the submission to arbitration under the de^ of 

{Continued on next page) 
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Right of person 
accepting noniina- 
tion —Result of 
refusal of nominee 
to become partner. 


The fact that a person has been nominated by a deceased partner 

as his successor in exercise of ihe right of nomination 
referred to above, the nominee is not bound to accept 
such nomination and has the option to refuse it 
Frequently a term in a partnership deed exists to the 
effect that on the death of any partner his heirs shall 
be entitled to come into the partnership with the sum- 
vine partner. Liability, however, cannot be imposed upon an heir unless 
he Lrees to become a partner. In order, therefore, to render any he.r 
of a^deceased partner liable towards the other partners, it is necessary 
to establish that the heir had come in and become a partner, or had so 
acted in the circumstances of a particular case that he can be said to have 
taken any advantage of the liberty "‘^^erved in his gvotm off 
partnership in the place of the partner dying.- The Court will not decree 
IpiaZ performance of a contract of this nature ; but the ■ surviving 
rJoriner niav have a remedy by way of claim for damages against the 
estate of deceased partner who may have agreed to ^^titinue the business 
for a number of years and to nominate a successor in case of death, if the 
nomiiJ^e^efuses to join the business.^ Even if one Partner has covenam^ 
with another that his nominee shall become a partner with ‘he latter, the 
Court will not specifically enforce the covenant against the nominee, and, 
if no provision has been made for the event of his refusal to become a 
partner the partnership will be declared dissolved, but without prejudice 
to any right of action which the covenantee may have against the covenan¬ 
tor or his estate for breach of the covenant.* 


Where the nominee chooses to accept the nomination, ‘Ire is under 

a duly to comply with such conditions as have been held 
condhlons of in the original agreement regarding his entry tf.g., 

execution of a formal deed, etc.^ Moreover, it is 


{Continued from previous page) 

oartnership. In this case, by the terms of a partnership deed, each of ihe urigiMi 
oartners was entitled, by will or codicil, to nominate h»s successoyn the part 
Sership. subject to the consent of the other partners, and the deed f^t^r 
orovided that a partner or his qualified nominee was entitled, where si^h 
Kd l^n unreasonably withheld, to refer the matter to arbitration- By of 

the deed, if difference arose between the partners or the represen atives they should 
«fer to a sole arbitrator under the English Arbitration Act, 889. One of the 
partners nominaicd his son to succeed him, ^nd died. On the other partners 
Refusing to admit the son into the partnersMp. he applied under the Arhiyation 
Act for the appointment of an arbitrator. Held, that as the son was not a party 
to the submission contained m the deed he could not maintain the application. 

Lancaster v. Atlsup, (1887) 57 L.T. 53, 54 ; Pigotty. Bagley, (1825) 148 E.R. 539 
Ex. Ch. ; Madgwick v. Wimble, (1843) 6 Beav. 495. 

Muichandy. Manekchand, (1906) 8 Bom. L.R. 1. 

Lancaster v. AUsup, supra. The effect of refusal by a nomine of 
oartner to join the business, if such contingency is not provided for, will be to 
dissolve the partnership, as in the ordinary case of death of a partner. See 
V. MQtth€WS^~~^S26) 2 Russ* 62* 

4 Halsbury, 3rd Edn., Vol. 28, p. 529, citing Downs v. ColUn (1848) 6 Hare 418. 

5 Lancaster v. Allsup, supra; Byrne y. Reid, supra. An incoming P^tner must 

^idc by the terms of the partnership exwpt as varied by «ftS^al 

iAusten v. Boys (1857) 24 Beav 598, 606]. He is not however bound by a special 

term of which he had no previous notice. {Ibid). 


1 . 

2 . 

3. 
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incumbent upon him to exercise the option within the time fixed, or,* 
where no time is fixed, within a reasonable time ; and if not exercised 
withm a reasonable time, the option is lost.* Before exercise of the option 
nominee is entitled to have a reasonable time for inspecting the affairs 
of the partnership, though he has no right to have the accounts formally 
made up.® 

In Dibbins v. Dibbins*^ the surviving partner was of unsound mind 
and a notice of his intention to exercise an option to purchase the share 
of the deceased partner was given on behalf of the surviving partner by 
his solicitor within the appointed lime but without authority, and the 
notice was subsequently renewed after the expiration of that time with 
the sanction of the Judge in Lunacy. It was held that as the original 
notice was given without authority and the authorised notice was given 
after the expiration of the appointed time, the committee of the surviving 
partner was not entitled to enforce the option. 


The fact that the partnership articles contain a clause as to nomina¬ 
tion of a successor to a partner in the firm does not 
Effect of clause prevent the other partners from dissolving the firm if 

of nomination on otherwise entitled tn Hn 8 ^ tiicjiim u 

dissolution of part- ^inerwise emitiea to ao so. 
nership. 

As already noted before under section 29, it is open to a partner to 

assign his interest in the firm to a stranger but the effect 

share'®"”**”* assignment is not to entitle the assignee to 

any rights of a partner. Nor does the assignee in such 
a case become directly liable to the other partners or to third parties for 
any debts or obligations of the firm. The position, however, would be 
different if the other partners have accepted the assignee as a partner.® In 
such a case the transferee must be held to stand in the place of his 
transferor.’ 


If it is provided that a partner may sell his share, and no restric¬ 
tions are mentioned, he may sell to any one he likes, even to a pauper ; 

and on giving to ^is co-partners notice of his withdrawal from the firm, 

he will cease to be a member thereof as between himself and them ; even 
although the purchaser from him does not come forward and take his 
place as a partner in the firm.® Of course, liability of the purchaser can 





HoUandv. Kingt {\ZAA) AiUcles of partnership frequently contain a 

clause to the effect that in case a partner is desirous of retiring, he shall give so 
many months’ nonce to his co-parlner, who shall have the option of purchasing 
the share of the retiring paitner. See also Brooke v. Garrod, 2 De G. & J. 62. 

Vanslltari v. Osborne (1871) 20 W.R. 195. 

Flgott V. BagUy (1825) 148 B.R. 539. 


(1896) 2 Ch. 348 

Ehrmann v. Ehrmann, (1894) 72 L.T. 17 ; Page v. Cox (1852) 19 Hare 163 169 
/e/eryj V. 5m/M (1827) 3 Russ. 1S8. 


<>«2, 9 Bi,*. 


115 


Jefferysv.Smlth.{i927) 2Kun.m,p.m. The purchaser is bound to inde- 
5ch'620 ^ P"t«rahip liabilities : V. 2 ?”^ 
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only begin when he has expressly or impliedly been accepted as a 
partner. ‘ 

It is sometimes declared that a partner who is desirous of retiring 
shall offer his share to his co-partners before selling it to any one else. 
In Cassels v. Sfewari^ a clause of this kind was held not to preclude one 
of the continuing partners from buying for himself the share of the out¬ 
going partner. 

Any attempt by one partner to introduce a new partner without 
consent amounts only to an assignment of a share in the partnership 
and any partner or partners who object to the assignment can sue for a 
dissolution.* An unauthorised attempt by one partner to admit a new 
member into the firm, otherwise than by assignment of his share, would 
have at most the efl'ect of creating a sub-partnership between himself and 
the new person ; that is, there would be as between themselves a partner¬ 
ship in his share of the original firm. But as against the original firm 
itself the newcomer would have no rights whatever.^ 

The effect of the insertion and interpretation of such clauses is no 
. doubt largely dependent on the words employed in the 
of suSi^ciause? deeds themselves. But the following general rules given 

by Lord Lindley® may be borne in mind : “(1) That 
clauses of this kind, although they bind the surviving partners to let in the 
person nominated, do not bind him to come in but give him an option 
whether he will do so or not ; and even if the agreement is absolute that 
the person nominated shall come in, the agreement cannot be specifically 
enforced though the refusal to come in may make the covenantor or his 
estate liable in damages. (2) That before making up his mind the person 
nominated is entitled to make himself acquainted with the state of the 
partnership affairs, although he is not entitled to have its accounts 
formally taken ; (3) That if he is desirous of coming in, he must comply 
strictly . with the terms upon which alone he is entitled to do so ; (4) 
That if he declines to come in, and there is no provision as to what is 
then to be done, the partnership must be dissolved and wound up in the 
usual way.’ 

In Watney v. Trist,'^ power was given to introduce two sons as pupils 
or clerks. It was held that the power did not extend to the introduction 


1. Jefferys v. Smith, supra. 

2. 6 App. Cas. 64. 

3. Bray v. Framont, 6 Madd. 6. As to the rights of an assignee of a partner's share 
see S. 29, ante. See also DkanoJI Jhelajt v. Gulabchand, A.I.R. 1925 Bom. 347. 

4. Dhanaji v. Gulabchand, supra ; Juggut Chander v. Radha Nath, l.L.R. 10. Cal. 
669. Where two out of a firm of three partners assigned their shares to two 
others and it was not proved that the third partner relinquished his claim upon 
assignors as a partner, although he mt^t have had knowledge of the assign- 
meot, he is entitled to sue for the winding up of the partnership and for a 
decree for account as against the assignor-partners and the assignees (L.L.R. 27 
Cal. 33) 

Pollock on Partnership, 15th Edo., p. 77; Lindley, pp. 99.100. 

6 . Lindley, pp. 458, 459. 

7. (1876) 45 L.J. (Ch.) 412 
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of a third son as pupil or clerk to succeed a son who had died without 
becoming a partner. 

In Balmain V. Shore,'^ the articles provided that in the event of the 
death of a partner during the term for which the partnership was intended 
to last his share should go to his widow for life, and after her death to 
his children, and in default of children to his widow*s executors, adminis* 
U'ators, or assigns. It was held that the children of a partner, who had 

died leaving a widow did-not take any vested interest in the partnershio 

assets during her life. 

In Ponton v. Dunn^ partnership articles provided that on the death 
of a partner the survivor should carry on the business for the benefit of 
himself and such person as the other should by will appoint, and in 
default of appointment, for the benefit of his widow, or if she should be 
dead, for the benefit of his executors and administrators ; and that such 
person, or.the said widow, children, executors, or administrators, should 
stand in the place of the deceased, be entitled to the same share in, and 
have the same control over, the partnership trade and assets, as the 
deceased would himself have been entitled to if living. It was held that 
this was not, technically speaking, a power of appointment, and that 

consequently a partner could bequeath his share by a will which did not 

allude either to the power or to the partnership. 


As a general rule, and excluding cases of agency, an agreement 
between two persons cannot be enforced against either of them by a 
third person^ even although such third person was intended to derive 
a benefit from the agreement.® In Pa^e v. Cox* it was attempted to 
apply this rule to an agreement between two partners that on the 
death of one his widow should succeed him. One of the partners was 

no right to succeed. But 
It was held that the rule in question had no application to such a case • 
that the articles had created a valid trust in favour of the widow - and 
that she was entitled to come to the Court for a decree for the execution 
of such trust. 

‘ When a person has been admitted into an existing firm, and no 

PosiUoo of incomlDg been made as to his rights and 

partner. napiiities, the inference is that as between themselves 

lus position is the same as that of the ntlier r>flrtn#»rc 
If they are bound by existing articles he will be bound by the same artic^; 
If his conduct justifies the conclusion that he has assented to hem • 
and If any special agreement is made with him, it will be reaped as 
inwrporated with any previous agreement between the older par'Lrs 

orilaH*^ If fndeeVthe '"<=°"S‘stent, the fater will 

prevail. It indeed, the incoming partner has no knowledce of anv nrinr 

agreement between the others, he Cannot be bound tSy ; for ^oSiinv 


2 . 

3 . 

4. 


9 Ves. 500. 

1 R. & M'. 402. 

Liodley, p. 459 citing C0(veor V. Coanreu o/-ei . o e 

EngltteertngACo.,Uckk.\y,\2S. 2 Keen 81; Re Empress 

10 Hare 163. 
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tliat lie can have done can be regarded, under these circumstances, as 
evidence of an> assent ih ‘cto on his part ; and it is upon such presumed 
assent that the rule in question is founded. 

It lias been held that if there be an addition of a new partner and 
the business should be continued, the new partnership would be a dis¬ 
tinct eniiiy succeeding to the old partnership and there will arise a succes¬ 
sion for the purpose of Income-tax Act.- 

3. Sub—section (2)—Commencement of liability of a new partner. 

Sub-scction (2) slates that subject to the provisions of section 30, a 
person who is introduced as a partner into a firm does not thereby become 
liable for any act of the lirm done before he became a partner. This 
follows from the general rules of agency. The new partner cannot be' 
held responsible for the acts of the old partners, for at the time when the 
acts were done they were not authorised to act as his agents. (Nor can 
he be held liable on the ground that he has ratified those acts, foA ratifica¬ 
tion is impossible, since— ex-hypothesi —the acts were not done on his 
behalf.'* j^hus, where a firm orders goods for sale and afterwards another 
joins in'* the adventure and shares the profit and loss, the latter is not 
liable to the vendor for the price/ even though the goods were delivered 
after the incoming partner had joined the firm.^ 



In cases of continuing offer, for example, an agreement to supply 

goods as required, eac* successive order is an accep- 
Casc5 of conti- tance of the ofier as to the quantity ordered, and the 
iiuins ofTcr. offer and each successive order constitute a series of 

contracts.'’ On the same principle, in cases of a continuing contract to 
supply goods from time to time on certain terms, there is a series of 
contracts so that each delivery and acceptance raises a tacit promise to 
pay on the old terms. Hence if certain instalments are delivered after the 
introduction of a new partner he would be liable to pay for those 
instalments.’ 


Though a newly admitted partner does not ordinarily become 

liable for the existing debts, the rule has no appli¬ 
cation to a case where, by the understanding between 
the parties a person admitted as a partner becoines 
entitled to the profits and liable for the debts accroing 
to and incurred by the firm before his admission. 


Incoming pariner 
may take upon 
himself previous 
obligations of firm. 


1 . 

2 . 



4. 

5. 

6 . 
7. 
9 . 


Undley, p. 460. 

Income-tax Commissioner V. CibbSt 1942 A.C. 402 H.L. 

Sep Strahan, p. 57. citing Keighley. Maxsted & Co. v. Durant, (1901) A.C. 240. 
Young y« 4 Tflunt. 582. 

Whitehead v. Barrows, 2 Moo. & R. 248. 

The Bengal Coat Co. v. Homee Wadla dt Co., I.L.R. 24 Bom. 97, 102. 

See Dyke v. Brewer, 2 Car. & Kir. 828. ^ 

Rolfe V. Flower, L.R. I P-C- 2? ; Shewak Mahtoon v- Joseph, (1891) 9 C.L.R. 41 



Sec 31) 


COMMBNCBMBNT OF LIABILITY OF NEW PARTNER 


387 


But where there is no contract with the new partners taken in the 
place of the retiring partners the new partner cannot be made liable for 
the antecedent debts though the old partners may agree among themselves 
to be jointly and severally liable. Further, apart from privity, a creditor 
of a firm is not entitled to rely on an agreement between the partners, and 
when persons entering into partnership agree to become liable for the 
antecedent debts of the firm such agreement cannot be enforced by the 
creditor on the strength of the contract between the partners. The mere 
existence of such an agreement with his co-partners can only affect the 
rights of the partners inter se. No privity of contract exists between the 
creditor and the incoming partner.^ Thus a'person who, on joining a 
firm, becomes entitled, as between himself and the firm, to the rights of a 
partner from past date cannot be sued for goods supplied to the firm 
between such past date and the time when he joined the firm.“ 

In Gabriel v. Fvi7/®, it was agreed between the defendant and two 
others that the defendant should enter into partnership with them, and 
bring in £1,000 in cash, and £1,000 in goods, and that the partnership 
should date retrospectively from January I ; but the defendant reserved 
to himself the option of determining at any lime within twelve months 
from that day whether he would become a partner or not. The defen¬ 
dant advanced the £2,000 ; and several other acts were done in execution 
of the agreement; but within the twelve months the defendant declared 
his option not to become a partner, and it was held that he never did in 
fact become one and that he had not incurred any liability as if he had. 

It is thus clear that in order to determine whether an incoming 
Test of liability partner has become liable to an existing creditor of the 
of new firm. firm, two questions have to be considered :— 

• 

75/—Whether the new firm has assumed the liability to pay the debt; 

2nd —W'hether the creditor has agreed to accept the new firm as his 
debtors, and to discharge the old partnership from its liability.* 

In Meenakshi Achi v. P, S. M. Aubramanian Chettiar,^ it was 
observed : To determine whether an incoming partner becomes liable to 


1 . See Russa Engineering Works Lid. v. Katiara Transport Co., I.L.R. (1926) 49 
Mad. 9^0 i Gujadkar Pershadv. Kunhyatall, (1868) 3 Agra 27 ; Vere v, Ashby, 
(1829) 10 B. & C 288,296.297. Nor will a new parrncr be liable for the nets of 
his partner or partners to a person who elects to deal solely with the old firm or 
the o\A purines, British Home Ass. Carp. Ltd. v. Paterson, [1902) 2 Ch. 404. 
Contra, Niharku v. Madho, 107 P.R. 1907 (This in view of the present section 
must be copsidered obsolete law.) 

2. Wiisfordv. Wood, (1794) 1 Esp. 182. 

3. 9M. AW. 297. Compare this case with v. Sw////, 3 Russ. 158. There A 

agreed to purchase B’s share in a firm ; A acted and was treated us a partner by 
the other members but afterwards rescinded the contract with B; It was held 
that a partnership nevertheless subsisted between A and B’s co-partners. 

4. See Pollock on "Uw of Partnership.,” I5th Edn . p. 59 ; See also P. D. Sarma v. ’ 
Phanindra Nath (1931) 38 Cal. W.N. 593. 

1957 Mad- 8. 
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existing creditor ot the firm, two questions have to be answered : Firstly, 
whether the new fjim has assumed the liability to pay the debt; secondly, 
whether the creditor has agreed to accept the new tirm as his debtor and 
to discharge the old partnership from its liability. A creditor cannot rely 
merely on agreements between the partners inter se such as that the new 
partner would be liable for antecedent debts. He must prove novation of 
contact, that is to say, he must prove both the conditions stated above 
in order to hold the new firm liable for his debts 

1 Here must be evidence which though not much must be sufficient 
to establish priority between the newly constituted firm and the creditor 
■f an incoming partner is to be held liable for any old debt of the firm. 

In this particular case, that the creditor had agreed to accepf the 
e\v firm as his debtor and to discharge the old partnership from its 
iabiliiy was evident from his receiving payments and Vaddi Chittais 
uid his continuing the deposit without making any demand for its return.* 

The enquiry must extend to a consideration of both these facts. In 
practice evidence of a direct agreement of this nature is not always 
available but the agreement has often to be established by indirect evidence 
and may be inferred from the course of dealing between the parties. In 
Fo/fe V. Flower- A and B were partners. F was a creditor of the firm. 
A and B took C into partnership. C brought in no capital. The assets 
and liabilities of the old firm were, by the consent of all the partners, but 
without any express provision in the new deed of partnership, transferred 
to and assumed by the new firm. The accounts were continued in the old 
books as if no change had taken place, and existing liabilities, includim? 
a portion of F*s debt, were paid indiscriminately out of the blended assets 
of il-e old and the new firm. F continued his dealing with the new firm 
on the same footing as with the old knowing of the change and treating 
the partners in the. new firm as his debtors. It was held that the new firm 
of A, B and C was liable to F. Lord Chelmsford observed in this case : 
“The question whether an incoming partner is liable lor the debts of the 
firm incurred before his admission, is not to be decided upon probabilities 
but upon evidence although much evidence is not required to establish 
the assumption by the new firm of the debts of the old.” 

Lindley observes “The courts, it has been said, lean in favour 

of such an agreement, and are ready to infer it from 
E\idcn«^ofjigree- sjjght circumstances ; and they seem formerly to have 
** * inferred it whenever the incoming partner agreed with 

the other partners to treat such debts as those of the new firm. But this 
certainly is not enough, for the agreement to be proved is an agreement 
with the creditor ; and of such an agreement an arrangement between the 
partners is of itself no evidence.”* The result of the Indian authorities on 

1. A I R. 1957 Mad. 8. 

2. (1865) L.R. I P. C. 27. 

3. (1865) L.R. 1 P. C. 27. 

4. Lindley. pp. 249, 250. 
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the subjwt also appears to be that there must be evidence which thouch 

must be sufficient to establish privity between the newly constit¬ 
uted lirm and the creditor if an incoming partner is to be held liable for 

any old debt of the firm.‘ 


j WJtitmore^ W and C became partners. W, who had 

dealings with merchants in America informed them that he had taken C 

into partnership and requested them to make up ihcir accounts and 

transfer any balance due to or from him (W) to the new firm These 

instructions were repeated and confirmed by W and C and were acted on 

A debt owing from W was placed to the debt of the new linn and a bill 

was drawn on the firm for the amount of the debt and was accepted but 

was dishonoured. On the bankruptcy of the firm it was held ihat’ the 

debt in question had become the joint debt of W and C ; and not only so 

r J liability of the two had been accepted in lieu of the sole 

liabiiitv Qi W. 4 


a firm was making payments profes¬ 

sedly on behalf of a customer (who had a banking account with the firm) 
but without his authority and the sum so paid was entered to his debt in 
the books of the firm. The firm afterwards admitted new partners It 
was held that the new firm was not liable to the customer for such pay¬ 
ment, unless there was an agreement between the two firms and the 

customer that the n^ew firm should take upon tlicmsdvcs the actual 
liabiUties of the old firm. 


Ad incoming partner does not, by the fact of entering the firm take 
upon himself the then existing liabilities thereof, if after he has joined the 

firm hi^co-partners give a bdl or note in their and his name tir a debt 
contracted by them alone This is prima facie a fraud upon him and 

consequently he will not be liable to a holder with notice.* 

* P? agreed between all the members of a ncwlv 

constituted firm that the members of the neiv firm shall have the , 

to bind It for th^e taking one of the debts of ihe previous p rinSiin 

which the new firm has taken over, that would be binding 0^10 ^ 

firm. A promissory note, passed by a pa.lner in such a case in renewal 
of a promissory note given by the old firm would be bmdme on the 

“f ssKf r iSrr.' »r™- 


1* See Ndfh <£ Cod V* Cfcss\vcll I LR /tQfi\ Af\ t 0 % a 
in Russa Engineering Work v. KanaraTransnVrV 

930; Shewak Mahtoon v. St. Joseph nSQMor'i^ i' Mad. 

(l93I)35Cal. W N 592 • ^ S 0 r,m v. 

Deng. L. R. (O.CJ.) 80. ^ ^ ^ahico Das Alexamter. (I8f>9) 3 

2* 3 Oeftc. 365 In contnist to this see Brhith a 

2 Ch. 404 which shows lhal m incoming n:m 4 ..rwm Lrc’':'’,,A. 
his co-parlncr. even after he has joined ih^n^- * ^the acts of 
solely with the old partner and refused to dcarwUt^'ihencw 

3. 6 Ex. 287 


4. Shirreff v. Wilks, (1800) I East 48 : Lindicy, p. 251. 

5. Panduranga v. Krishana hfagar, A.I.R. 1927 Mad. 889. 
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There is, however, nothing in law to prevent a firm from stipulating 
with any creditor from the beginning that he shall look only to the 
members of the firm for the time being. ^ 


Law in U.S.A. 


The law in U.S.A. is thus summed up in Corpus Juris Secundum^ : 

“in the absence of evidence of a contract express or 
implied by which he assumes the burden, it is generally 
the rule that a person who becomes a member of an existing firm does not 
thereby render himself liable for its existing obligations. This rule of non¬ 
liability is applicable to the purchaser of a partner's share in the partner¬ 
ship. Under some circumstances, however, the incoming partner may be 
liable for an obligation of the old firm, as where it is shown that after his 
admission the account was approved by a member of the new firm or a 
note given in payment thereof, or where the indebtedness is on a contract 
which, after his admission, is still executory and which he has adopted 
and from which he has received the benefits, or where the liability results 
from conduct in the administration of partnership affairs which he has 
approved and ratified after his admission into the firm. An incoming 
partner may also be held liable for the debts of the old firm where his 
acquisition of an inteicst in the partnership gives him merely a partner’s 
interest in the partnership property subject to trust equities, charges and 
liens existing against it. Such liability, it has been held may be limited to 
the amount of the partnership property. 


“If one enters an existing firm without specifying the terms on which 
he becomes a member it will be presumed that he accepts the terms of the 
original partnership articles except as they are necessarily modified by the 
addition of a member subjecting himself to the liability of a general partner 
in the absence of stipulation to the contrary, even though not active in 
the management of the firm’s business. 


Other illustrations 


In Ex-p. Jackson^ a person who was indebted by bond for money 
borrowed to carry on a trade took two other persons ostensibly into 
partnership. After two years a joint commission of bankruptcy issued 
against the three : and it was held that the bond debt was not provable as 
a partnership debt against the joint estate, but remained, what it was 
originally, the separate debt of the obligor. 


In Beale v. MoulSy^ the members of a provisional committee of a 

_ - company entered into a special agreement with the 

■nks*"”'"* ^ ^or the manufacture of a steam carriage. After- 

** ’ wards, but before the contract was completed, the 

defendant Mouls became a member of the committee, and interested 

himself in the completion of the carriage. Several alterations and pay¬ 
ments on account were also made while he was a member and with his 


1. Smith V. Patrick, (190!) A.C. 282. 

2. Vol. 68, S. 256. pp. 750. 751. 

3. 1 Ves. Jun. 131 ; Lindtey, pp. 247, 248. 

4. (1843) lOQ.B. 976. 
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knowledge. The carriage was completed but tiie commUccc then 
refused to take it or to pay for it. In an action brought against Mouls 
and the other members of the committee, it was held that Mouls was 
not liable. 

Novation is the technical name for the contract of substituted 
No?atioD liability which is, of course, not confined to cases of 

partnership.^ As between the incoming partner and 
,the creditor, the consideration of the undertaking of the liability is the 
change of the creditor’s existing rights. We shall revert to this subject 
under section 32 post. 

The sub-section deals with the question of the liability of a new 

Sub-s-^ction (2) done before he became 

does not relate to ^ partnef. His liability for acts of the firm done after 
future debts. his becoming t partner is covered by section 25. 

4. Subject to the provisions of section 30—Minor. 

The position of a minor who has been admitted to the benefils of part¬ 
nership and who on attaining majority elects to become a partner is not 
the same as that of a new partner. He becomes liable to third parties 
for the debts and obligations of the firm incurred since the date when he 
was admitted to the benefits of partnership.^ 

5. Creditor’s right to proceed against assets of partnership firm— 
Extent of —Effect of change in constitution of firm. 

The law entitles creditor to proceed against all the assets of the 
partnership firm. If, however, what was the property of the partnership 
firm becomes the property of somebody else, the property will be liable 
for the debts only if it is impressed with a charge or a lien. After a change 
in the constitution of .the firm by the addition of new partners what 
formerly was the property of the old firm does not continue to be the pro¬ 
perty of the old firm. Where there is a real change in the constitution 
and the new firm is a new identity there seems to be no justification for 
the view that whatever was the part of the property of the old firm conj:i- 
nues to be its property in spite of such change.^ 


Retirement of a 
partner. 


32. (I) A partner may retire — 

I 


(a) with the consent of all the other partners, 

(i) ill accordance with an express agreement by the 
partners, or 


1 


2 . 

3 


Cf. section 62 of the Indian Contract Act, 1872. which runs as follows : 

“If the parties, to a contract agree to substitute a new contract for it, or to 
rescind or alter it, the original contract need not be performed.** 


In every novation there are four essential requisites; (1) a previous valid 
obligation ; (2) the agreement of all ihe parlies lo ihc new contract; (3) the 
exiIngiushTOnt of the old contract; and (4) the validity of the new one. A 
iwvauon IS a new contractual relation. It is based upon a new contract by all 
the parties interested. (See Law Lexicon by P.R. Ayer ) 

Section 30 (7) (o) ante. 


Gourl Shankar Sheraff v. Central Hindustan Bank Ltd ^ A.I.R. 1959 Cal. 262, 
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(t) where the partnership is at will, by giving notice 
in writing to all the other partners of his intention 
to retire. 


(2) A retiring partner may be discharged from any 
liability to^any third party for acts of tl^firm done before his 
retirement by an agreement made by'^im with such third 
party and the partners of the reconstituted firm, and such 
agreement may be implied by a course of dealing between such 
third party and the reconstituted firm after he had knowledge 
of the retirement 


(3) Notwithstanding the retirement of a partner from 
a firm, he and the partners continue to be liable as partners 
to third parties for any act done by any of them which would 
have been an act of the firm if done before the retirement, 
uhtil public notice is given of the retirement : 

ProN'ided that a retired partner is not liable to any 
third party who deals with the firm without knowing that hfe 
was a partner. 

% 

(4) Notice anaer suo-section (3) may be given by the 
retired partner or by any partner of the reconstituted firm. 


Synopsis 


1. Retirement of a partner. 

2. Sub-section (/)—Modes of retir- 


ment, 6. 

3. Sub‘Section (2 )—Discharge of 

retiring partner. 7. 

4. Rights of retiring partner. 8. 


5. Sub-section (5 )—Duty of retiniig 


partner to give public notice of 
retirement. 

Principle applicable to members 
of joint Hindu family business. 
Mode of giving ' public notice**. 
Proviso to sub-section (3)— Dor¬ 
mant partner. 


1, Retiremeot of a partner. 

In this clause,^Jic word ‘reliic* is properly conlined to cases where 

^ partner withdraws from a firm and the remaining 
Special Commiiteej’s partners continue to carry on the business of (he firm 
Notes on Clause 32. without dissolution of partnership as between them. 

It does not cover the case where a partner withdraws 
from a firm b> dissolving it, which should properly be referred to as a 
dissolution and not as a retirement.' ^ ^ 

1. But see Commissioner of Income-tax^ Madras v MninuHurupan, A.I.R. 1934 
Mad. 633, wherein special Bcrtch of Madras High Court held that bn the 
retirement of a partner the partnership is dissolved as between all the other 
members and hence there must be deemed to have been an ascertainment of inc 
shares of all the partners and the distribution of partnership assets and the fact 
that the other partners continue in business together docs not affect the question, 

f Contiuued on next page'i 
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1 ^. ^ 2 ) 


“According to Lindley,' the right of a partner to retire is very 
restricted. This clause-appears to widen the right as set out in Lindley's 
three rules,‘ but in fact it does so to a very small extent. Clause (a) 
corresponds to Lindley's first rule and covers cases where a partner is 
allowed to retire at any time on an amicable arrangement then made with 
his partners. Clause (6) appears to be new, but it is probably included 
in Lindley's first rule. It covers cases where the retirement is made in 
pursuance of a previous arrangement consented to by all, as is frequently 
done in the articles of partnership. Hence, however, at the time the 
retirement occurs, the partner has the right to retire whether or not his 
co-partners are still agreeable. Clause (c) is merely a very slight exten¬ 
sion of the right of a partner to dissolve a partnership at will by notice 
[XvWe Clause 43 of the Bill,* and S. 32 of the English AcO^^It is hoped 
mat this clause will soften to some extent the hard rule laid down by 
Lindley on page 697* that ‘there is only one method by which a partner can 
retire from a firm without the consent of his co-partners and that is dissol¬ 
ving the firm/ The clause will allow a partner in a partnership at will 
to retire from without dissolving it, if he has no claim against the firm 
or thinks his claim will be settled amicably without a winding up. His 
right to dissolve the firm, if he considers that to be the better course, is 


unimpaired. 

“Sub-clause (2) represents sub-section (3) of S. 17 of the English 
Partnership Act, 1890. Sub-section (2) of that section is revered by 
Clause (25). 


“Sub-clause (3) represents sec\ipn 36 of the English Act, confined 
to the case of retirement and re-stated so as to conform with the draft¬ 
ing of similar sub-clauses in the preceding and succeeding clauses. The 
clause covers the liability of the retired partner for acts of the firm, and 
the liability of the firm for acts of the retired partners. As regards giving 
notice to customers, the English law is that separate notices must be given 
to old Customers but public notice to new customers is sufficient. This 
may be a serious undertaking for a partner leaving a firm which deals with 
numerous customers in India, and we propose to dispense with separate 
notices to old customers and to make public notice sufficient in all cases. 
As regards the nature of public notice see clause 71."® 


{Continued/ram previous page) 

their doing so being merely in the capacity of a new firm. This was. however, 
a decision under the Income-tax Act. As to the meaning of the term, 
observations of Sargant J. in Earle v. Cow (1920) 36 f.L.R. 713, where he held 
that partners ‘retired’ when the firm was turned inio limited company. 

1. Lindley, pp.i594, 597, 598, (p. 698, 9th Edn ). 

2. The three rules referred to are : 

(1) That it is competent for a partner to retire with the consent of his co-partners 
at any time and upon any terms. 

(2) That it is competent for him to retire without their consent by dissolving 
the firm, if he Is in a position to dissolve it. 

(3' That it is not competent for a partner to retire from a rartncr-ihip which 

he cannot dissolve, and from which his co-partners arc not willing that he 

should retire.' (Lindley, p- 599 ) 

3 Sec section 43. 

4. Of 9th Edn. (pp. 597, 598 of the I2ih Edition) 

5. Special Committee’s Notes on Clause 32. 
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A partner may withdraw from a firm— 

by dissolving the partnership (Ss. 40—44) ; or 

by retiring from it if he has right to do so under any of the 
three sub-clauses of section 32 (1). 

n / * 

f\ 2. Sub-section (1)— modes of retirement. 

A partner may retire from a firm— 

'o) with the consent of all the other partners. This covers cases 
where a partner is allowed to retire at any time on an amicable 
arrangement then made with his co-partners. Such consent 
may be express or may be implied ; 

(b) in accordance with an express agreement by the partners. This 
clause covers whore the retirement is made in pursuance of a 
previous arrangement consented to by all, as is frequently done 
in the articles of partnership. Here, however, at the time the 
retirement occurs, the partner has the right to retire whether or 
not his co-partners are still agreeable ; 

(c) where the partnership is at will,^ by issuing a notice, in writing 

to all the other partners of his intention to retire./This clause 
allows a partner in a partnership at will to retire from the firm 

without dissolving //, if he has no claim against the firm or thinks 
his claim will be settled arrycably without a winding up. His 
right to dissolve the firmfliif he considers that to be the better 
course is unimpaired.Ho\V^er, it appears that even in the 
case of partnership at will, a partner may retire also with the 
consent of all the other partners, and also in accordance with 
an express agreement by the partners. It is only in the case of 
partnership at will that an additional mode of retirement, that 
is. by giving notice in writing to all the other partners of his 
intention to retire, has been given to the partner. In BanwariLot 
V. Roop Kishore* there are certain observations to the contrary 
to the following effect, “In point 2 it is contended that 

the lower court has erred in holding that a partner in a part¬ 
nership at will cannot retire except by giving a notice in writing 
under S. 32 (1) (c). Partnership Act. 

^ In face of the provisions of S. 32 Partnership Act, this contention 
IS entirely without force. 

Perusal of the judgment will show that defence was raised in the 
lower court that the partner concerned had retired from the partnership 
with the consent of the remaining partners but this defence was never 
p^ressed and on the evidence it was quite clear that it was entirely false. 
The observations of the learned Judges giving decision in this case referred 
to above appear therefore to be only casual and by way of obiter and with 
all respect^is no considered authority for the nrooosition of law that a 

1. See section 7 ante. 

2. For notice and'reasonableness of notice* see notes under section 43 post 

3. A.I.R. 1945 All. 332. 
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partner in a partnership at will cannot retire except by giving a notice In 
writing under S. 32 (1) (c) of the Act. This will tantamount to restricting 
“partner** in sub-section (1) of the Act to a partner other than a partner 
in a partnership at will, which does not appear to be the case. 

It is clear from section 32 of.the Act read with the relevant sections 
in Chapter VI of the Act thatyby mere retirement of a partner, a Wrm is 
not dissolved but the retiring partner must give notice of his intention to 
dissolve the firm in order to bring about a dissolution. The old llrm 
continues with the continuing partners as its members. 

Under the English law it has been held that any member of a 
partnership, the duration of which is undefined, has a right, subject to 
any agreement between the partners, to dissolve it at any moment he 
pleases!^ If there is an agreement that the partnership shall be terminated 
by mutual agreement only, this right is excluded.® 

This section provides for retirement of a partner from the partner- 
No oroVlsion in ship, but the Act makes no provision for the separation 
the Act for separa- of the share of a retiring partner and the intention may 
tion of share of be that this shall be determined by an agreement bet- 
retiring partner. the partners. Since every partner has right to 

have the entire property of the partnership applied in payment of the debts 
and liabilities of the firm, in order to discharge from himself the liabilities 
attaching to him as partner, it follows that no part of the partnership 
property can be separated and appropriated to a purpose which is not a 
purpose of a partnership as such, without the consent of all the existing 
partners. A partner who is not a minor, and has not obtained the 
agreement of the other partners to severance of his share, can only secure 
separate possession of his share by seeking dissolution, and in such a case 
the rules laid down in Ss. 46, 48 and 49 become applicable.** 


Under S. 32 pf the Act, a partner could retire only with the consent 

of all partners or in accordance with the express 
Partnership not agreement of the parties or where the partnership is at 

will, by giving notice to all other parties of his intention 
to retire. Clause (c) requires that there should be a notice in writing 
which involves the idea that the notice should reach other partners. Hence 
if the partnership is not at will a notice of resignation given by one partner 
will not serve any purpose.'^ . 

^ 3. Sub-section (2)—discharge of retiring partner. 

According to section 25 of the Act, every partner is liable, jointly 

with all the other partners and also severally, for all acts 

done while he is a partner. The general 
tSgdebts.*^^ ** * principle therefore is that a partner w'ho retires from a 

continuing firm does not thereby cease to be liable for 


1, Sohanlat Pachisia A Co. V. Bilasray Khemani^ A.I.R. 1954 Cal. 179; Tapcmlra 
Chttmler v. Jogendra Churutcr, A.I.R. 1942 Cal. 76, folloH’cd. 

2. See Lindley, p. 580 and the authorities cited therein. 

3, ffr/d, citing Moss v. Efphickt (1910) 1 K.B. 465 and 846. 

4. AJudhia Ptrshad Ram Pershad v. Shwn Sunder, A.I.R. 1947 Luh. 13 (F.B.). 

3. Badrlvlshal v. Narslng Rao, A.I.R. 1939 A.P. 116. In this case the partnership was 
not at will. 
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the existing liabilities. As between himself and the continuing partners 

there may bo (and very often is) an agreement that the existing liabilities 

shall be borne by tlie continuing partners alone ; but that cannot release 
the retiring partner from his liabilities to third parties.^ 

Tlie rule enacted by sub-section (2) of section 32 of the Act is 

founded on the doctrine of substituted liability or 
novaiion- which in the words of Dr. Underhill, “is a 

tripartite acr^eenicnt between the creditor, the partner who is retiring and 

the other partners, by which a new agreement with the creditor is sub¬ 
stituted for the old one, releasing the retiring partner and accepting in his 
place the credit of the continuing partner either alone or plus any new part¬ 
ners.”^ When a creditor of firm agrees with the continuing partners to 
take security in discharge of that of the former partners the outgoing 
partner is discharged from any liability to pay the debt. An agreement to 
discharge a retiring partner from a debt due from the hrm may be proved 
either by an express agreement or by facts and conducts from which it may 
lairly be inferred.V The principle equally applies where a business is 
carried on by continuing partners after dissolution (resulting from death or 
otherwise going out of a partner), and from the course of dealing between 
them and a creditor of the firm a new agreement can be inferred. 


In Scarf v. Jardinef^ Lord Selborne explains the principle of novation 

thus : “.‘novation’,.means this.that there being a contract 

in existence, some new contract is substituted for it, either between the 
same parties (for that might be) or between ditTerent parlies the consi¬ 
deration rnutually being the discharge of the old contract. A common 
instance ot it in pa'^lnership cases is where upon the dissolution of a partner¬ 
ship the persons who arc going to continue in business agree and undertake, 
as between themselves and the retiring partner, that they will assume and 
discharge the whole liabilities of the business, usually taking over the 
assets ; and if in that case they give notice of that arrangement to a creditor 
and ask for his accession to it, there becomes a contract between the 
creditor who accedes and the new firm, to the effect that he will accept their 
liability instead of the old liability, and on the other hand that they 
promise to pay him for that consideration.”* 


1. Sec Underhills Principles of the Law of Partnership, 9ih Edn., page 75. 

2. See also notes under section 31 at page 391. C/S. 72, Indian Contract Act, 
1872. As to novation generally see title “contract” Vol. 8,. Halsbury. 3rd Ed., 
p. 269. r/ scq. The essence of the idea is, in the words of Dr. Strahan, “the 
extinction of an old obligation on the transferring it into a new obligation.” 
also S. 17 (3). 

English Partnership Act, 1890 ; Hobson v. Cowley, (1858) 27 L.J. Ex. 205. 

3. Uudcrhill, p. 75. 

4. Sfarkandrai v. Virandrarai, (1917) 19 Bom. L.R. 837, 843, 844 ; Harris v. Fan^ch, 
(.1851) 15 Beav. 31. 

5. (1862) 7 A.C. 345, at p.a.'iO. 

.6. Lord Lindlcy also observes (p. 286 ct seq), “That a retired partner maybe 
discharged by the creditor's adoption of the other partners as his sole debtor, 
alihotigh no new partner has been introduced into the Arm is clear from Tlwinpson 
V. Percival" (5 B. & Ad. 925). Sec also A//// v. Boyd. 6 Jur. 943—acceptance of 
the sole security of the continuing partner for a debt due from the firm may be 
sulTicient consideration for discharge of a retiring partner. 






DISCHARGE OF RETIRING PARTNER 


397 


See. 32] 




But novation^ like every other contract, must be supported by 

consideration and the assumption of liability by new part- 
Conslderation jjgy forms rthe consideration for the release of the old 
n««s»y. partner.!/ 


In Hart v. Alexander,^ the defendant’s retirement was advertised 

publicly and there was ample evidence on the record to establish that the 

plaintiff creditor Had notice of the fact. The new firm furnished accounts 
to the plaintiff and also paid him interest, sometimes at one rate 
and sometimes at another. On the bankruptcy of the firm, the plaintilf 
proved the amount of his debt against its joint estate. The plaintiff 
afterwards sued the defendant. Lord Abinger before whom the case was 
tried is reported to have said to the jury : ‘T take the law to be this: where 
a debtor who is a partner in a firm, leaves that firm and any person trading 
with the firm has notice of it and goes on dealing with the firm and making 
fresh contracts, that discharges the retiring partner, though no new partner 
comes in. So it is if the creditor draws for part of his balance and sends 
in more goods ; so, if the creditor strikes a fresh balance with the new 
partner for a different rate of interest; so, if a new partner comes and the 
creditors accept an account in which the new partner is made liable for the 
balance—that discharges the old firm, as both firms cannot be liable at 
once for the same debt. This is the law as laid down in several cases...’" 


In order to grasp the principle underlying thi^ sub-section clearly it 
_ ... , is important to distinguish between cases where a retired 

Guiding rules. partner becomes liable to third parties for debts or 

obligations of che firm incurred before his retirement and cases where 
he may be discharged from such liability as a result of an aEreement in 
the nature of a novation or substituted liability. The distinction is very 

dilBcult to draw especially in the border line cases but the following rules 

will be helpful in making the principles clear : 

I./And as Lord Lindley observes i “The inference that a retired partner has been 
^ discharged is greatly facilitated by the circumstance that a new partner had joined 
the firm and become liable to the creditor in respect of the debt in question. But 
this is not necessarily conclusive, for there may be circumstances showing such was 
not the intention of t^ie parties. At the same time, In the absence of any evidence, 
thfijfigfiptance, by the creditor of the liability oJ d new partner will render it easy 
lo infer an agreement to discharge the retired ■pzximv"kUndley p. 286). In Smith 
V. Patrick (1901) A.C. 282 there was discharg' by A and B, as trustees of a will, 
of themselves and a former partner C, from a debt due from the firm A, B and 
C to A and B ds trustees, and taken over by the firm A and B on C’s retirement. 
It was held that there was no consideration for the discharge and C remained 
liable. 

“There i» in law nothing to prevent a firm from stipulating with any creditor from 
the beginning that he shall look only to the members of the firm for the t ime being : 
the term novdf/on, however, is not properly applicable to such a case,” (Pollock, 
page fit). ffart*s Case and Grain's Case (1875.) 1 Ch. Div. 307 ; see per James L.J. 
at4>.'322, and cf. Lindley, p. 266. note (73). 

Z. /C.& P. 746. 

3. Regarding these remarks Undley observes: “The learned Judge was scarcely 
warranted by those cases in going so far as he did.^* [Lindley, p. 287, foot-note 
( 81 ) 1 . 
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I. A partner who retires does not thereby cease to be liable for the 

„ firm’s liability incurred before his retirement and this 

^ ^ ‘ i 5 so. although he may be only a dormant partner^. In 

Court V. Berlin.^ A. B and C were partners in a firm. A was the active 
partner while B and C were the sleeping partners. The active partner 
retained a solicitor to conduct a suit for the recovery of a debt due to the 
fjrm. During the pendency of the suit, the partnership was dissolved and 
the dormant partners retired from the business. No notice of dissolution 
was given to the .solicitor, who did not know of the existence of the 
dormant partners nor did tl\e dormant partners do anyiiiing by way of 
withdrawing the retainer. On these facts, the Court of Appeal held that 
the dormant partners were liable to the solicitor in respect of costs of suit 
Incurred subsequent to the dissolution ^ 

/ 

II. It is to be observed that there is not a priori presumption that 

on the retirement of a partner the creditors of a firm 
"■ do enter into an agreement to discharge him from 

liability.'* Even where partners agree amongst themselves that the continu¬ 
ing partners shall be liable for the obligation of a retiring partner, such an 
agreement cannot per se affect the rights of the creditors being res inter 
alios ocia. On retirement of a partner, the firm continues to exist as 
sucli, wliich is not the case when a partnership is dissolved.® 


Nor can the mere fact, that as between a retiring partner and the 
continuing partners the latter have taken up the responsibility for the 
debts and obligations of the firm, affect the rights of the creditors of the 
firm in respect of the same. Even where the partners agree amongst 
themselves that the continuing partners alone shall be liable for the 
obligation of retiring partner, such an agreement cannotjc affect the 
rights of creditors® being res inter alios acta. If on the retirement or 
death of a partner the continuing partners agree to take over debts and 
liabilities of the firm and to indemnify the late partner or his estate against 
them, the continuing partners thereby become the principal debtors, and 
the late partner a surety for them.’ Accordingly, it was held that an 
agreement by the continuing partners to indemnify a retiring partner 



2 . 

3. 

4. 

5. 

6 . 
7. 


See section 17(2) of the English Partnership Ad. 1890. There is no such expre^ 
provision in the present Act though the rule is implied in section 25 
sub-section (3) of the present section. See also Roug/ihead v. White S.c. 

162 (where tne claim of a retired partner that he was discharged from liability in 
respect of bonds executed during the partnership was negatived). 

Court V. Berlin, (1897) 2 Q.B. 396. C.A. 


1897) 2 Q.B. 396. C.A. 

5ee Lindley, pp. 280, 281. Such an agreement, if it exists, will have to be strictly 
proved. Benson v. Ha^eld, 4 Hare 37. 

vfeenakshi Achi\. P.S.M. Subramanian Chettiar, A.I.R. 1957 Mad. 8. 
lougU V. Davies Gibbons (1817) 4 Price 200. 

indlev o 278. Rodgers v. Maw (1846) 4 Dow. & L. 66. See also Re Douglas, 
Ex-parrel The executors of James Douglas (1930) 1 Ch. 342. Also see Bra^ord y. 
nammon (1925) Ch. 132 (139), where there was an express covenant to indemnify 
he retiring partner or the personal representative of a dec^sed partner held 
loi entitled to claim the immediate discharge by the continuing Partners of debts 
br which no demand for payment had been made. The court held Aat the 
)roper time to enforce the covenant was when the demand was made, and not 

>erorc. 
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against the liability of the firm did not put an end to the joint liability of 
the pMtners to third parties.^ 

' Nor does the mere fact of the creditor’s knowledge of such an 
arrangement affect his right against the retiring partner. A, B and C 
are partners. D is a creditor of the firm. C retires from the firm and 
it is agreed between A, B and C that A and B, the continuing partners 
are to take all the assets and be liable to pay all the debts of the firm. 
D is informed of this arrangement. This will not by itself affect D’s right 
to recover amount from A. B and C. D, however, must not, afkr the 
arrangement between C and his co-partners is notified to him, do anything 
which would impair the right of C as surety. C in such a case would be 
discharged from liability if D, for instance, agrees to eive more time to 
A and B to perform the contract.* ^ 

A partnership firm, consisting of A, B and C, enters in o a continuing 
contract with D, which is to run over a period of three years. After one 
year A retires from the firm, taking a covenant from B and C to indemnify 
him against all liabilities under the contract. D knows of A’s retirement. 
A remains liable to D under the contract and is bound by everything duly 
done under it by B and C after his retirement from the firm.*/ Provided 
that he is entitled to the usual right of a surety against D if D knew the 
terms of the dissolution, so that, for example, he is discharged if D gives 
time to B and C.^ Where a creditor of the firm “has notice of thi^ agree¬ 
ment and deals with the continuing partners in such a way as to prejudice 
the rights of the late partner against them without his consent as for 
instance by giving them time without reserving his rights against the late 
partner, the late partner will be discharged, and this will be the case even 
though the creditor did not consent to the agreement and knew nothing of it 
until after its completion.”® In Oakelcy v. Fasheller^ S and R were partners. 
S died. R took in a new'partner, K. It was then agreed between S’s 
executors and R and K that R^nd K should continue the business, take 
over the Essets and indemnify estate from the partnership debts and 
liabilities. These included a liability for £10,000 to O, who held joint and 
several bonds for that amount given by S and R and which were not then 
due. O was father-in-law to both R and K, and O’s son was one of their 
clerks. It was clear on the evidence that O knew all about the arrange¬ 
ment between them and S’s executors. For years R & K paid O interest 
nn his de bt of £10.000 and he clearly looked to them for payment of the 








ira4ford v. Gammon, (1925) Ch. 132 ; Jiouse v. Bradford Banking Co., (1894) A C. 
586. 



iQc i\ 0 use V. Bradford Banking Co.ti\Z9A) App. Cas. 583. S. 132 of (be Indian 
Contract Act does not lay down any rule to the contrary. Aho stc Funeftamm 
Jhose w. Daby, (1878) ISBeng. L.R. 331. 

}akford v. European and American Steam Shipping Company {1862) 1 H. & M. 
182.191. See also Swire V. Redman (1876) 1 Q.B.D. 536; Rouse v. Braford 
Banking Co.i (1894) 2 Ch. 32, in H.L. (1894) A.C. 586 ; Prince de Bearn, The v. 
La Compagnie, etc., (1937) 42 Com. Cas. 189. 

case, above; Goidfarb v. Bartlett, (1920) 1 K.B. 639, time given by the 
renewal of a bill of exchange. 


Lindicy, pp. 2^^279 ; Cf. Goidfarb v. Bartlett. (1920) J K..B. 639 (a retiring part¬ 
ner. who was liable as a surety on a bill of evchange under an agreement known 
to the creditor was held discharged because time had been given to the principal 

debtors). 

4 a & Fin. 207. 
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pnncipal. The new firm contracted a new debt to him, and the old and 
new debts were blended together in its accounts with him. Moreover on 
several occasions he gave them time to pay the old debts. On one occa- 

further security. R afterwards died and his estate was 
insufficient to pay his debts. Shortly afterwards, O assigned S*s bond to 
frnstees, and O, being himself dead, these bonds were sought to be enforced 
against S s estates. This led to a suit by his executors to restrain pro- 

decided that S's estate had been^dU- 
charged by the agreement to give time and an injunction was granted 
accordingly. O s knowledge and conduct clearly warranted the inference 
and ?h ^ knew of the arrangement come to between S*s executors 

knowing such arrangement, he himself acceded 
to It, and consented to treat R & K as his principal debtors, and S’s execu- 

by-acceding to give time to 

R & K-» S s executors would be discharged.^ 

there was ample evidence from which the Court was 
justified in holding that O not only had notice, but actually agreed to the 
Whole arrangement which was come to by his two sont-ll\^rK^nd K 

^ debtor with R to O tor the old 

Thp / thus constituting the old partner S a suretv for R and K, to O 

The taking m of the new partner K was consideration for such ^reement; 

When once it is found that liability has attached to 
any partner, the onus of proving that such liability has 
ceased to exist is upon that partner or those representing 


Onus of proving 
freedom from lja« 
bility. 


Ill, The retiring partner remains liable to third parties in respect . f 
Rule in contracts current and pending at the time of his retire- 

r .u had given a continuing 

bv f- goods) and mere knowledge 

l not Sufficient to discharge the retiring 

partner. T^e principle of the decision in Oakjhrdv. European & American 
Sicamshp Co.^ is that where a member of a firm which is under a con- 
tinuing contract retires with an indemnity, the continuing partners are in 

Intirp f?h agents for carrying on the contract ; and although after 

notice of the retirement the retiring partner is in a sense a surety, that 

authority will not be extended so far as to discharge him from the contract 

by reason of acts of the continuing partners fairly within the scope of thtir 
authority in carrying out the contract. . ^ 

J. In this case. In con^quence of an arrangement which took olace between th#* 

partner and the new partnership (in that case an 
additional partner was admitted when one of the partners died) ih?y stood i^fthS 
character ofsureiics; and the principle of law is this that where a credhor 
time to the principal, there being a surety, and without the c^sent of "he sSefi R 

f*'®*”.hability beca^ it places him in a new situation aid exposes 
him to risk and contingencies which he would not otherwise be liable to. ^ 

indley, p. 264 citing 0 Mer. 619. 

• ^ 

Sm Oakford v European & American Steamship Co., supra : Court v n^rtiM 

Rouse y. Bradford Banking Ca., supra; Goldfarb v. Bartlett (1920) 1 K. B M9 • 
Deeley y. Lloyds Bank (1912) A,C 756. 1 639, 

Thompsons Percival (1934) 5 B. & Ad. 925 ; Btew v. Wyott (18321 5 C & P 397 • 
Re Family Endowment Society (1870) 5 Ch. App. 118. ^ ^ 3 C. & F. 397 , 

(1863) 1 H. 8c M. 182. For facts see page 399 ante. 
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IV. A retiring partner may, however, be discharged from the liabi- 

Rule IV ^ (existing at the time of his retire¬ 

ment) where it appears (hat there was an agreement 
(novation) between the partners and the third party whereby the latter 
substituted the continuing partners as the persons liable to him in place of 
the old partners. Such an agreement may be either express or may be 
inferred from the course of dealing between the third party and the new 
firm after he bad knowledge of the retirement.^ 

A and B are bankers in partnership. A dies.. X, a customer of the 
bank, to whom A*s death is known draws out part of a sum left by him 
on deposit, and takes a fresh deposit receipt for the residue signed in the 
firm name by a cashier, this being the usual course of business. This is 
not an acceptance by X of B*s liability alone in exoneration of A^s estate.^ 
Z, another customer, transfers money from a current to a deposit account, 
bearing interest at the same bank, and takes a receipt signed by B. for the 
firm. This is an acceptance of B*s sole liability and discharge of A's 
estate.’ 


A, Band C are partners. D is a creditor of the firm who passes in 
his favour a deposit receipt for the amount due to him repayable after a 
year. C died before the loan is repaid. D knowing of the death of C 
takes a promissory note from A and P and there are other circumstances 
showing a change in the course of dealing between the parties (as to 
interest, etc). C*s estate will be discharged for the liability.^ 

In Thompson v. Perdval,^ A and B who were partners became 
indebted to C. The partnership was dissolved, and It was agreed (hat 
the business should be carried on by B, and tliat he should receive and 
pay all debts, and assets sufficient to pay debts of the firm were left in his 
hands. C applied to B for payment and was informed that he was to look 
to him alone, and accordingly drew a bill on B who accepted it But the 
bill was subsequently dishonoured and C sued both A and B for the 
original debt and obtained a d :crce for the full amount but the defendants 
were given leave to move for a non-suit if the Court should be of opinion 
that A had been discharged. The Court without deciding the point held 
that the question should have been left for the Jury, and a new trial was 
therefore ordered. The Court held that the facts proved raised a question 
for the Jury whether it was agreed between C and B that the former 
should accept the latter as his sole debtor^ and should take the bill of 
exenange accepted by him alone, by way of satisfaction for the debt due 
from both. If it was so agreed, the Court “sit that the agreement and 

1. C/. S. 32 (2) alwvc ; Hobsen w. Cpwley (1858) 27 L.J. (Ex.) 205. 

The cases bearing on this sub-section can be best studied by grouping them under 
(he following heads: 

I. Cases in which a retired partner has not been discharged ; 

(o) No new partner having been introduced into the firm. 

(b) Although a new partner has been introduced into me firm. 

II Cases in which a retired partner has been discharged. (See Ltmtley^ p. 281.) 

2. HeHMd(l893) 3Ch.426. 

3. Rt Htad (No. 2) (1894) 2 Ch. 236. 

4 . Markandrat v. Vtrandrarai, (1917) 19 Bom. L.R. 837 : 42 I.C. 815. 

5. (1834) 3L.J.IC.B.98. 
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receipt of the bill would be a good answer on the part of A bv way of 
accord and satisfaction. 


Other cases in 
\>hich a retired 
partner has nut 
been discharged 
no new partner 
having been in* 
troduced into the 
hrm. 


Lindley observes' that it has been established 
under the English law that CD a creditor who. treats the 
continuing partners as his debtors, does not necessarily 
abandon his right to resort to a retired partner for 
payment : and that (2) whether he does or does not is a 
mixed question of law and fact which ought to be 
submitted to a jury. 


That a creditor who treats the continuing partners, as his debtors, 
docs not without more discharge a retired partner, is shown by other 
cases, such as those in which the creditor has proved his debt , m the 
bankruptcy of the continuing partners, and especially by those iil which 
the continuing partners have paid interest on the old debt at a rate, or in 
a manner, ditferent from that previously adopted.^ 

» * 

In Heath v Percival^ two partners indebted to the plaintiff on a 
bond dissolved ‘partnership. One of them continued to carry on the 

ousiness and took upon himself the partnership debts and public notice 
was given that the creditors of the firm were either to come in and be 
paid their debts, or to look for payment to the continuing partner only. 
The plaintiff came in, but instead of being paid off he kept the bond, 

receiving interest at £6 instead of £5 per cent It was held that he did 

not thereby discharge the retired partner from his liability to pay tU? 
bond With interest at £5 per cent. 


Moreover, 


Taking 

security 

them. 


new 

from 


* 

if the continuing partners give a new security for the 
old debt, this will not operate to discharge the retned 
partner, unless the creditor intended that such should be 
the case, or unless the new security is of such nature as 
to merge the original debt.^ In Bedford v. Deakiny 
three partners were indebted to the plaintiff on bills of exchange. They 
dissolved partnership, and arranged between themselves that one of them 
Sd pay the plaintiff. The plaintiff was informed of this arrangement, 
and took from one of the partners his separate promissory note. en<iorsed 
bv a third party, for the amount of the debt, but expressly rwerved his 
%ht to look^o aU three partners for payment, and the plaintiff reamed 
the bills already in his possession. The notes when due were taken up 
bv other bills, and they in their turn were several times .renewed. 
^Uimatcly the plaintiff sued all the three partners on the P^igmal bilU, 
and he was held entitled so to do. never having discharged any of them, 
either intentionally or otherwise. 


1 . 

2 . 

'S. 

4. 

5. 


incilcy, pp. 282. 283 ; Lodge v. Dicas, 3 B ^ A. 611 ; David v. EHfce. 5 B. & C. 
\96 ap«i Thompson v. Percivai, supra, commented upon. • 

indtey p 283. ciling Rouse v. Bradford Banking Co., 2 Ch, 32 and ( 

A C. 586 : Smhh v. Fanuk (1901) A.C. 282 and Harris v. Farnell, \5 BeaV. 3J. 

P. Wm^. 682. and I Sir. 403. 

1818' 2 B. & Aid. 210. See, too, Swire v. Redman, (1876) 1 Q.B.D. 536. 
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The principle is thus stated by Lindley “The introduction of a 
Cases In whicli partner has no effect on the liability of a retired 
a retired partner partner, unless the liability of the former is substituted 
bas not been dis- by the creditor for that of the latter, which cannot be 
charged, although the case unless the creditor can, as a right, hold the new 

b«n^ **1ntroduced liable for the old debt. This, moreover, he 

Into the firm. cannot. do by virtue of any agreement between the 

partners themselves ; and even if the new firm adopts 
the old debt and pays interest on it, this is prima facie only in pursuance 
of some agreement between the partners themselves ; and a creditor who 
does no more than allow the partners to carry out that agreement does 
not debar himself of his right to look for payment to thos«» originally 
indebted to him.** 

In Kirwan v. Kirwaiif^ three partners, C, M and N were indebted to 
the plaintiff. C retired, and M and N continued in partnership together 
and agreed to discharge the debts of the old firm. M afterwards retired 
and N took in a new partner. The plaintiff’s account was transferred 
from the books of the old to the books of the new partnership and interest 
was paid and accounts were rendered to him as before. The plainliff svas 
informed of the dissolution and had stated to one of the retired partners 
that he was aware he had no further claim upon him. But it was held 
that the three original partners remained liable, as there was nothing to 
show that the security of the new firm had been substituted for that of the 
old, and the statement above referred to could not be regarded as an 
agreement to discharge the retired partner. 

/^1n Gough V. Davies,^ three persons were partners as bankers, and 
were indebted to the plaintiff. One of the partners retired ; a new 
partnership was formed between the continuing partners and other 
persons ; the plaintiff’s debt was transferred to the books of the new firm, 
and he assented to such transfer. Moreover, the plaintiff conlinued to 
deposit money with the new firm and was paid by it interest on the old 
debt and new deposits, as if they all formed one debt. But it was held 
that there was nothing in all this to show any agreement by the plaintiff 
to discharge the retired partner, and he was consequently held liable for 
the old debt. 

In Blew V. Wyatty* a clerk lent money to his employers, who were in 
partnerstrip as brewers, and took an acknowledgment for it. Several changes 
took place in the firm, one of the original partners retiring and otlier 
persons from time to time coming in and going out. The clerk remained 
in the employ of the firm notwithstanding these changes and was aware of 
them, and was always paid interest by the firm for the time being. He 
was nevertheless held entitled to sue the two original partners for the 
money he bad lent them. 

Lindley observes® on the above three cases : “Whether in these 
cases.. creditor could have used the new firm, may perhaps be open to 

1. Lindley, p. 284. 

2. Ct. & M. 617. 

3. 4 Price 200. 

4. 5 Car. & P. 397. 

5. Lindley, pp. 285, 286. 
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doubt. If he could not, it would be absurd to contend that the liability of 
the new firm was—substituted for that of the old ; whilst if he could, the 
evidence was not sufficient to show an intention on his part to deprive 
himself of the security afforded by the undoubted liability of the original 
firm before any change in it took place. It by no means follows that a 
creditor who assents to an arrangement by which a new person becomes 
liable to him consents to abandon his hold on another person clearly liable 
to him already ; and unless a substitution of liability can be established, 
the old liability remains.”^ 

V. Put briefly the rule thus is that the mere fact that a creditor of- 

Rule V firm, after acknowledgment of the retirement of a 

‘ partner has treated the continuing partners as his deb> 
tors is not by itself sufficient evidence of novation.^ Thus for instance the 
fact that a creditor has proved his debt in the insolvency of the continu¬ 
ing partners, or has received interest at a rate higher than that formerly 
payable, or has taken additional securities would not be regarded as in¬ 
compatible vvith an intention to hold the retiring partner liable for the 
debt.® If novation is to be proved, there must be evidence of something 
more than acts which only go to show that the creditor continued to treat 
the remaining partners as his debtors.^ 

In Mouse v. Bradford Banking Co.^^ the plaintiff and three other 
persons were paitners. They were jointly and severally liable to a bank 
in respect of an overdraft. The plaintiff retired from the business which 
was thenceforth carried on by the other partners. Plaintiff assigned his 
share to the other three and they covenanted to pay all the debts of the firm 
and indemnify him against them ; provided always that he should not be 
entitled to require them to pay any of the debts so long as he was left 
indemnified against all claims in respect of them. The bank was aware of 
the terms of this agreement when at a subsequent time it was agreed (I) to 
allow an increased overdraft to the new firm for whom it had opened a 
new account of its books, such increased overdraft to include the old over¬ 
draft ; (2) not to enforce payment of this increased ovedraft for a specified 
time. The partner who had retired was not consulted in the matter of 
this overdraft, nor did the bank reserve its rights against him. When he 
claimed his dividends on his shares in the bank, the latter asserted its lien 
thereon in respect of the old overdraft. The Court held that there liad 
not been any novation^ and that the bank had agreed to discharge the 
retiring partner and to look to the new firm alone for payment. It was 
further held that the bank’s lien still existed on the ground that the deed 
of dissolution itself empowered the continuing partners to enter into the 
agreement by which the bank gave (hem time to pay the increased over¬ 
draft. 


1. See also Ma/lhews v. Riiggles Brise, (1911) 1 Ch. 194. 

2. Rouses. Bradford Banking Co., supra \ Harris v, Farweil, (1851) 15 Bcav. 31. Gf. 
BUbarmrgh v. Holmes (1876) 5 Ch. D. 255 (the estate of a deceased partner was 
held to Im discharged). 

3. Heath v. Percivai, supra ; Bedford v. Deakin, supra. 

4. Sec observations of Lindley L.J. in Rouse v. Bradford Banking 0»., supra and cases 

cited there. See Desai. p. 174. ' 

5. (1894) 2Ch. 32;70L.T.427C.A. 
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In the above case Lindley L.J., said : ’‘The question whether a 

creditor of two or more persons lias released o,nc of 
Novation a quts> them and converted the others into his sole debtors by 
non of intention. what is called novation is a question of intention, and 

an intention to look to them for payment, especially when requested to do 
so by their co-debtor, is quite consistent with an intention to look 
to them as a mere matter of convenience without rejeasing him. To 
succeed on this ground, what the plaintiff has to prove is conduct incon¬ 
sistent with a continuance of his liability, from which conduct an agree¬ 
ment to release him may be inferred. The last case on ihis head is In re 
Head ^: but it is unnecessary to cite authorities upon it. The bank had a 
lien on the plaintiff's shares and those shares were valuable. It docs not 
therefore seem at all probable that the bank should intentionally give up 
this security, which would be the result of discharging the plaintiff, unless 
care was taken to prevent such a result. 'Dealing with the new firm, and 
treating them as debtors and proving against their estate, is quite consis¬ 
tent with not releasing the plaintiff. All the partners in the new firm were 
liable to the bank for the old debt, and in proving against their estate the 
bank was only doing its best to reduce the plainlilT's liability- Such proof 
does not, as a matter of law, discharge the plaintiff ; see Sleech'.s case- and 
Harris v. Farweli'^ where a new partner had come in. No doubt there are 
cases in which a creditor of a firm, one member of which has retired 
has by dealing with continuing partners and by proving on their bank¬ 
ruptcy against them, shown an intention to look to them alone, and has 
furnished evidence of an agreement to do so- Hart v. Alexander^ and 
Bilborough v. Holmes^ were cases of this sort. But in both t/hesc cases 
new partners had come in ; and in the last of them the proof was for 
money lent by the creditors to’ the new firm.® Considering that in the 
present case the’old debt was always kept separate and distinct, that no 
new partner became liable for it, that no new security was ever obtained 
for it. and then there is really nothing like proof of any intention to 
release the plaintiff, as distinguished from an Intention to obtain payment, 
if possible, from his co-debtors. I am of opinion that the plaintiff fails 
to establish that he has been discharged by any agreement express or 
implied, by the bank to look to the new firm, and to the riew firm only, for 
the payment of the old debt.** 

In Harris FarweW a banking firm consisted of three partners. 
The firm was indebted to A. In 1337 one of the members died and a 
new partner was admitted. A received interest from the new firm until 
1841 when they became insolvents. A went in and proved in the insol¬ 
vency against the hew firm swearing an affidavit that they were indebted 
to the firm for money received to his use. On these facts the court held 
that the separate estate of the deceased partner had not been discharged 
and the decision was based on the facts that there was no proof of any 
contract to discharge the deceased partner either by an express agreement 
or by facts and conduct from which it may be fairly inferred. 

1. (1893) 3 Ch. 426. 

2. 1 Mcr. 539. 

3. ISBeav. 31. 

4. 2 M. & W. 484. 

5. (1876) 5 Ch. D. 255. 

6. See also Brown v. Cordon, 16 Beav. i02. 

7. ISBeav. 31. 
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V'l. If after the retirement of a partner new partner is admitted and 
K„le M. new firm adopts an old liability and the creditor 

knowing of the retirement of the late partner looked 

to (he new firm for payment, then the court will readily infer that the 

right against the retiring partner was relinquished and the liability of the 
new partner was accepted in its place along with the liability of the 
continuing partners. In such a case the agreement to discharge the 
retiring partner may readily be implied since the old and the reconstructed 
nrm cannot both be liable at once for the same debt.' 


Lindlcy observes “The inference that a retired partner has been 
Cases in which ^^^cbarged is greatly facilitated by (he circumstance 
a retired partner J. ^ ^ partner has joined the firm and become 

has been discharged, hablc to the Creditor in respect of the debt in question. 

, Bui ihis is not necessarily conclusive ; for there may 

be circumstances showing that such was not the intention of the parties.^ 

At the same time, in the absence of any such evidence the acceptance bv 
-he creditor of the liability of a new partner will render it easy to infer an 
agreement to discharge the retired partner.* 


r n. y- A and B were partners in a banking firm. 

C and p were admitted as new partners and all (he customers of the bank 
were notified about their admission. A died after a short time and B a 
mtlc thereafter. The bank became involved in dimculiics and stopped 

Bank whose deposits were prior to A’s death 

and had notice of his death continued to receive interest on their 

r r partners, and had also proved in the insolvency of 

en.idrH H • By their deposits. They were held not 

acrrn^nrp nf u u ^ Because their conduct amounted to 

acceptance of Ihc liability of the new partners alone. 


Kill r y. Drummond^, a firm of two partners gave a partnership 

bi for goods supplied to them. One of the partners retired, and the 

ihl due was not paid, but wes renewed by another bill given by 

knovv^nr continued the business. The creditor took this bill 

knowing of the change in the firm. It was held that by so doing the 

h2^d°scha?ged'the other.' continuing partner ; and 

'il® ^re different, it is an essential 

and .hi h r. or'gnial contract shall be relinquished 

and the liability of the new contracting parties accepted instead." A 

1. See observations made in Ai>. 5'<7rw#3 V. /’//OfiiWro 35 CtI ”w N 593 and 

Scarf v.Jardine, (1882) 7 App. Cas 345 351 W.N. 593 and 

See also notes on pages 395, 396 ante. ’ 

Lindley, p. 286. 

Sec notes on pages 395 to 397 ante. 

oi'pace comes in. sec notes 

on^page 402 ante. See also Many. r, 7 C. & P. 746 cited at page 397 

(1876) 5Ch. D.255. 

^he renewal of 

See also Reed v. White, 5 Esp. 122 to the same cfTcct. 

Nadnmdla v. Channappa, (1903) 5 Bom. L.R. 617. 


2 . 

3. 

4. 

5. 
6 

7. 

8 . 
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useful tesjt to apply when it is necessary in such a case tp determine 
whether a retiring partner has been discharged is to ask *Has the creditor 
obtained a new right to demand payment’ 7 

Whether tncrc has been novation or not is a question depending 
on the facts of each particular case ; but in determining the same it is iiot 
necessary for the court to consider whether the new contract was beneficial 
to the creditor or not.‘ 

Where the creditors of the old firm know that me new firm has arranged 
to assume the debts of the old firm and go on dealing and receive payment 
of part of the debts out of the blended assets of the old and new firms, 
such creditors discharge the old firm and accept the new firm as their 
debtors.® 

A dormant partner is as much liable for the debts and obligations 
. ^ of the firm incurred before his retirement as any other 

Dormant partner. 

A creditor may so conduct himself as to be estopped from saying 

that a retired partner is still liable to him. But it is not 
Release by estoppel. established. A settlement by 

partners of their accounts on the footing that one of them only is liable 
to a creditor will not affect him unless he has been guilty of some fraud, 
or has done some act or made some statement iii order to induce the 
partners, or one of them, to settle accounts on the faith that one of them 
is no longer liable.* 

4. Rights of retiring, partner. 

A retiring partner has a right to be indemnified against partnership 
debts by appropriation of partnership assets unless there is an agreement 
to the contrary.* Where he enters into an agreement with the surviving 
partners who agree to discharge him from liability to a third person, he 
cannot pompel the surviving partners to make the payment. The effect of 
the agreement between him and the surviving partners is to make him only 
a surety for the payment of the firm’s debts and to render him the creditor 
of his co-partners if they fail to pay and he is compelled to pay the debts. 
If the surviving partners commit a breach of indemnity, he has a right to 
have the assets of the firm applied in payment of the debts and also to 
sue the other partners for damages if he is required to pay the debts. But 
unless the demand is made by the creditors, he cannot ask the surviving 
partners to comply with the contract of indemnity.* 

^ / 5. Sub-s ection (3)—Duty of a retiring partner to give public notice 

'of retirement. 

|. Markandrai v. ytrenoraral, supra ; Thompson v. Fercivat, (1843) S B. & A. 92S 

2. Bank of Ausiratfa v. Flower, l4 W.R. 377. 

3. Mathura Nath v. Bagfswarl, A.l.R. 1928 Cal. 57. 

4. See Lindley, p. 288 citing v. Donaldson. 9Q.B.D. 623; Feathersfone v. 

ifnfir,.! B. &C. 113. 

5. /amnadas NaoomalvjOfficial Assignee, A.hK. 19“}^ Sina 192 i Ex-p 

119 and Ex»p.}yilllams,\lWta. 3 (cited at page. 219 «nre) diairgutshed. A case 
under S. 262, Contract Act, 1872. 

6. Bradford y, Gtunmon, (1925) Cta. 132. See also Jamnadas Naoomal v. Official 
AMsIgtue, supra. 
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“The authorily impulcd to cacli partner must continue until some 
Principle cvciU happens to put an end to it, and is made known 

to those who deal with him. The same reason which 
leads to the imputation of the power to act for the firm at all demands 
that such power shall be imputed so long as it can be exercised and is not 
known to have been determined.’’* Retirement of a partner does, as bet¬ 
ween the partners themselves, determine the partnership and also the 
implied agency which flows from the relationship. But so far as third 
parties arc concerned the mere fact of a partner’s retirement is not by 
itself sufficient to absolve him from liability to them for subsequent acts of 
the firm if they give credit to it on the footing of the continuance of the 
firm as originally constituted. Siib-s«ction (3),In effect, casts on a retiring 
partner the duty of giving public notice of his retirement. So far as third 
parlies are concerned a retiring partner may nevertheless be liable, as 
though he were still a partner, unless he lake’s the precaution of giving a 
proper public notice of his retirement; for until the world is duly informed 
of his retirement he continues to hold himself out as still in business with 
his late companions, and he will, therefore, continue to be responsible for 
their engagements, on the ground that a person who gives to a customer 
an authority of a character such as would naturally last will be estopped 
from denying the existence of the authority to the prejudice of those 
who have acted upon it, and who have had no notice of its revocation.*^p\ 

The necessity for a notice under this sub-section in order to pat an 
end to the authority of a retiring partner is due to the fact that the agency 
of each partner, and his consequent power to bind his co*partnerS| can 
only be effectually determined by giving notice of its revocation.® ^ 


The rule is stated by Lord Sclbornc in Scarf v. Jardine* 


r 

Jlows 


The principle of law, which is stated in Lindicy on Partnership is 
incontrovertible, namely, tliat ‘when an ostensible partner retires, or when 
a partnership between several known partners is dissolved, those who dealt 
with the firm before a change took place are entitled to assume, until they 
have notice to the contrary, that no change has occurred; and the 
principle on which they are entitled to assume is that of the estoppel of a 
person who has accredited another as his known agency from denying that 
agency at a subsequent time as against the persons whom he has accredited 
him by reason of any secret revocation. Of course. In partnership there is 
age^ncy—one partner is agent of another ; and in the case of those who 

under the direction of the partners for the time being carry on the business 
according to the ordinary course, where a man has established such an 
agency, and has held it out to others, they have right to assume that it 
continued until they have notice to the contrary.” 


1. Lindiey. p. 2St. 

2. Freeman y. Cooke (1848) 2 Ex. 654, at pp. (563. 664. per Parke H. See also /tafartji 

V. Prem Slianker, A.l.R. 1938 AH. 619. (Though a partner's connection 
wiih a rirm may haxc ceased thp firm would ncvcnhclcss continue to be liable in 
trcsp.fcl of trnnsaclions of that partner nvaUc with third parties until public notice 
is given or it is shown ihai the third parly was aware on the date of the transac¬ 
tion). 

3. A/n/imfcv*fl v. /tmnu Kristma^^A.I.R. 1926 Mad. 114. 

^ (1882) 7 App. Cas. 345, 349, 350. 
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In Rama Rao v. Venkateswara Rao^ it was held. On a plain reading 
of S. 32 (3) and S. 72 of the Act, it is clear that a rclirin^ partner conti* 
nucs to be liable for any subsequent act of any other partners which would 
bind the firm until the public notice as prescribed by S. 72 is given. If a 
retiring partner who has not given notice in the inode specified under 
S. 72, wants to escape liability for any subsquent acts on behalf of 
the firm, it can only be on the basis of some other rule of law and not on 
the ground that public notice was given in a manner different from that 
prescribed by S. 72. The rule that makes a retiring partner liable for acts 
done on behalf of the firm after retirement is based on estoppel. 


In Central United Bank Ltd, v. B, A. Venkatarama Nakht, A.l.R. 
1963 Mad. 302 : (1963) 1 Mad. L.J. 345 it was held ; 

Section 32 (3) of the Act specifies the mode by which the retiring 
partner may be relieved of the responsibility of issuing notice to the 
various classes of persons who might enter into transactions with the 
surviving partners. Public notice is intended only to serve a purpose, 
namely, to bring home to the persons concerned the fact of retirement. 
That purpose will undoubtedly be served in a better way by personal or 
actual notice. 


Though this sub>section is confined to the case of retirement, the 
- , .... principle underlying it is equally applicable to a case 

M Af where a partner withdraws from a firm on its being 

firm also. dissolved and its business is continued by the remaining 

partners. Seclion 45 (1) contains a provision similar to 
that in the present sub-section. 


The rule in this sub-section is an illustration of a particular form of 
estoppel by conduct and a person is not entitled to take advantage of it 
unless the facts raise a presumption that the absence of notice excited in 
him a belief which caused him to do something that he would not other¬ 
wise have done.’ 

* 


This sub section casts a duty on the partner who retires from the 

17 * * t»u I fifJn to give a proper notice of his retirement. If no such 
Effect or me rule. continue to be liable for the sub¬ 


sequent acts of the-firm to all persons having knowledge of the fact of his 
being a partner and it will not make any difference to his liability to them 
whether they had actually dealt with the firm before his retirement or had 
dealings with the firm only subsequently to his retirement,’ A retiring 
partner who fails to give the requisite notice will not, however, be liable 
for the future acts bf the firm to' third parties dealing with the firm 
without knowing thit he was • partner.^ A partner who retires and 
docs not give sufficiebt notice exposes himself to the risk of being sued 
for torts committed subsequently to his retirement by his late co-partners 


1. (1962) lAlKm.W.R. 247. 

2. BicMita Lilt V. Ram A.l.R. 1922 Lah. 466; Nonna Mai v. BalmukamI, 

A.l.R. 193) Lah.S9l. 

3. Jagat Chandra V. Gunny, A.l,K. \926 Cai. ; Bengal Nat uma! Sank \^-Jaiindra 
Nath, A.l.R. 1926 Cal. 714 ; Parkin v. CarrutherSt‘6 R.R. 829 ; Wtllianis v. Keats, 
19 R.R. 723. 

4* See proviso towb-iectioQ (3). 
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or their agents ; and in the absence of proof of the true state of things he 
would be held liable for them.* 

It will be seen that it is in the interest of the retiring partner as well 
as the continuing partners to give the requisite notice as the sub*section 
covers the liability of a retiring partner for acts of the firm as also the 
liability of the firm for acts of the retiring partner ; so that the remain¬ 
ing partners who carry on the business would continue to be liable to 
third parties for the subsequent acts of the retiring partner purporting to 
have been done on behalf of the firm and which would have been binding 
on the firm if done by him when he was a partner—until notice is given 
as indicated in this sub-section.” 


Illustrations. 


A few cases illustrative of the principle underlying the sub-section 

may be noted. In Scarf v. Sardine^, there was a firm 
consisting of two partners A and B of whom A retired 
and B carried on business with a new partner C under the same style. A 
customer of the old firm sold and delivered goods to the new firm after 
the change but without notice of it. After receiving notice he sued the 
new firm for the price of the goods, and upon their insolvency proved 
against the estate and afterwards brought an action for the price against 
the late partner. It was held by the House of Lords that the liability of 
the partner was a liability by estoppel only, and not jointly with the 
members of the new firm. In such a case the customer could at his option 
hold A and B liable to him on the ground of estoppel or B and C liable 
on Ine facts. The two grounds of liability are distinct and the customer 
could not make, A, B and C liable jointly nor could he sue A after 
electing to hold B and C liable to him. The position, however, would be 
different if in such a case the customer was aware of A*s retirement and 
the business of the firm was carried on in the same name as before. Here 
the customer would be entitled to sue alt of them jointly, for in law the 
representation of A would be that he had continued to be a partner with 
B and C.* 


A bill is drawn on a firm in its usual name of the M. Company, and 
accepted by an authorized agent. A was formerly a partner in the firm, 
but not to the knowledge of B, the holder of the bill and ceased to be so 
before the date of Bill. B cannot sue A upon the bill,® 

In David v. Ellice* four partners carried on a business in partnership. 
One of them retired and the business was carried on thenceforth by the 
remaining three assuming the funds and charging themselves with the 
partnership debts. X, a creditor of the old firm, was informed of this 


^ l Siabies v. Eley, I.C. & P. 610 ; Lindicy, p. 254. 

2. See Ratanji Bhagwanji v. Prem Shanker, A.I.R. 1938 All. 619 cited at page 408 
foot-note. Sec also Desai, p. 176. 

3. (1882) 7 A.C. 345. 

4. Sec Desai, p. 177. 

5. t B. & Ad. II. The liability would arise in the case of a person ceasing to be a ^r- 

tner if he had done busine.ss with the plaintiff before as a member of a firm or had 

so publicly appeared as a partner as to satisfy a jury that the plaimifT'must have 
believed him to be such partner if he had suffered the plaintiff to continue in and 
act upon that belief by omittng to give notice that he had ceased to be, a partner. 
{Ibid, per Parke J. at. p. 14.) 

6. S B. C. 196. See also jCir^van v. Kirwany 3 L.J. Ex. 187 cited at page 403 ode* 
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arrangement, and his account was, with his consent, transferred from the 
old firm to the new. Even after the said transfer the creditor continued 
to have dwhngs with the new firm for a period of twelve months when 
they failed m his debt. It was held that the retired partner was still liable 
to X for the balance due to him by the old firm, though if X had drawn 
tor that balance at any time during the solvency of the new firm it would 
have been paid. 

The English law relating to notice in respect of retirement and 

Public nortce is ***SS0*«t*0'' noiicG exonerates the retiring 

**sufficieDt notice,” from liability for any act of his late partners 

subsequently to his retirement to persons who had not 
dealings with the firm before retirement or dissolution, but in case of old 
customers a public notice is not enough and they should have actual 
notice.* Sub-section (3) of section 32 of the Indian Partnership Act does 
away with the distinction between the old and the new customers and a 
public notice is now sufficient. 


o*?y*^*j*^ notice” under section 32 (3) or section 45(1) absolutely 
essential ? Or m other words, does the Act lay down in these sections 
an absolute rule which makes it necessary that public notice must be 
given of the retirement or dissolution, or does it only declare that a public 
notice shall be sufficient ? Desai observes- on this point : “Thus, for 

instance, can a third person who deals with the continuing partners in a 

firm offer bemg in fact aware of the retirement of <i partner or the dissolu¬ 
tion ot the nrm, seek to hold the outgoing partner liable for such dealings 
on the ground that no public notice was given. It may be contended that 
the rule of literal construction should be applied and the rule laid down in 
these sections should be interpreted to mean that public notice is necessary 

and incumbent in the cases referred to in the sections. Such a construc¬ 
tion would certainly. lead to most surprising results and it is submitted that 
no such construction can be put on the words of these sections. A 
person who deals with the continuing partners with knowledge of the 
rcUrement of a partner or dissolution of the old firm deals with a totally 
oiner^t body of persons, and the question of the notice does not arise at 
all. Besides, the rule of literal construction is subject to a number of 

being that the words of an Act need not be read 
reason for doing so is to be found within the 
Itself.® The provisos to both the clauses under 
for not interpreting the rules as only laying 
nofv **''^*®*^*^ notice. It would appear, therefore, that any 

f the retirement of a partner or dissolution of the firm to a 

fht sufficient answer to any such claim made by him 

against the outgoing partner.* The prudent course for a partner who 


1 


2 . 

3 . 


** sub-section docs not, of 

old customers notice notice in fact by any olher means. Even as regards 

5Sat JwSIiVVr Vhf ^2^^ ‘s sufficient and ‘ it matters not by 

held that any DarticulaM^I^r'J' not require nor has it ever been 

has any special virtue.” 

Desai, p. 176. See also Pollock & Mull:-, p. I23. 

!?^m7o/i["(l877}*2 ’ also sec y?/Vfr <7p/w«.i55it»/rp« v. 

Ratan/r v. Prem Shankar, supr;,. 
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withdraws from a business either by retirement or by dissolution of the 
firm, would of course be to give public notice of his retirement.’* 

The above observations appear to be perfectly consistent with the 
spirit of the law and are supported by the observations under the English 
Partnership Act referred to above. 

Sections 32, 72—Scope—Retired partner not giving public notice of 
his retirement—Reconstituted firm—Obligations of, to Bank which was 
factually aware of the retirement—Retired partner if bound. 

The true basis of the liability of a retiring partner is on the principle 
of holding out contained in S, 32 (3) of the Act. There can be no holding 
out if the person who deals with the new firm is aware of the retirement 
of a particular partner. The proviso to S. 32(3) of the Act indicates 
beyond doubt that only persons who were not aware of the retirement of 
a particular partner could take advantage of S. 32 (3) of the Act. Public 
notice is intended only to serve a purpose, namely to bring home to the 
person concerned the fact of retirement. That purpose will undoubtedly be 
served in a better way by personal or actual notice. Thus the appellant 
Bank which was aw ire of the retirement of the respondent could not be 
entitled to hold him liable in respect of a debt incurred by the firm after 
the retirement of the respondent. [Central United Bank Ltd.y. Venkatarama 
Naidu, A.I.R. 1963 Mad. 302 : (1963) 1 Mad. L.J. 345.] 

6. Principle applicable lo members of joint Hindu family business. 

The principle underlying this sub-scction may, in a proper case, 
apply to members of a joint Hindu family carrying on a family business 
as such. In Krishnabai v. Varjivandas^'^ A who in his life-time had 
started a business of chemists in the name of B & Brothers died leaving 
B, C and D, his three sons. B the eldest continued the business and C 
and D, after attaining majority, began actively participating in its manage¬ 
ment. Sometimes thereafter the three brothers came to partition among 
themselves by a deed of partition. B continued the business in the old 
name B & Brothers in which C worked on a salary Question arose 
whether C would be liable for any subsequent transactions to any person 
dealing with the firm without notice of the separation between B, C and 
D if such third person had knowledge that the business of B & Brothers 
was the business of B. C and D. It was held that C would continue to be 
liable for the acts of B & Brothers to persons dealing with it so long as 
sufiicient notice of the separation was not given. 

It IS lo be noted that there are certain observations in this case 
which arc not strictly accurate according to Hindu Law but the 
decidendi appears to be that the principle of estoppel on which partners 
may continue to be liable after retirement or dissolution of the firm would 
apply in certain circumstances to the members of a joint Hindu family 
carrying on a family business.- 

Some of the incidents of a contractual partnership and a joint Hindu 
family firm were considered in the judgments of the learned Judges in 
Bantaswjmi v. Srinivasa^ and the rules were slated as follows :— 

r. (1930) 32 Bom. LR. 201. 

2. See Desai. pp. 176, 177. 

3. A.I.R. 1936 Mad. 94 .. 
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1. The true legal principle is* that, as between coparceners, the fact 
that the family is engaged in trade does not convert it in relation to that 
trade into a partnership. A creditor dealing with the member of a 
joint Hindu family does so with the knowledge of the limitations on his 
powers and is not entitled to any notice of any division between the 
memters of the family for in dealing with a member of a ioint Hindu 
family he does so at his peril. 

2. While it is not desirable to apply all the principles of partner¬ 
ship law to a joint family business, some of the principles may in a proper 
case be applied to persons carrying on such a business. The members of 
a joint Hindu family business stand to each other inter se as coparceners, 
but as regards third persons with whom they trade their position in law 
may in certain cases be that of partneiS. 

3. Prima facie^ where there is a division in status among members 
of a joint Hindu family business, no matter how brought about, there is 
no obligation on any member to publish a notice of such division. A 
person dealing with the manager of a joint business does so with the 
Knowledge of the limitation on his powers. But where the members of 
a joint Hindu family business appear to have taken active part in it or 
been associated in conducting it, their liability is analogous to that of 
partners and arises from their conduct. They would in such a case be 
estopped from denying the character assumed by them and on the faith 
of which third parties may be presumed to have acted, so that persons 
dealing with such a firm will not be affected by a separation of which no 
notice has been given. 

Where an undivided family severs in interest and the family business 
continues to be carried on either by all of them or such of them as 
have taken the business over for their interest the business becomes an 
ordinary partnership and the liability of the persons who become associated 
in this way is analogous to that of-partners.^ 

7* Mode of giving “public notice.*’ 

The mode of giving public notice is that prescribed in section 72 of 
the Ac).^ Before the passing of present Act there were some doubts on 
the question of the nature of the notice required by section 264 of the 
Indian Contract Act prior to the decision of the Judicial Committee in 
Jawafaduti v. BansilaP where it was held that as regards old customers 
it was necessary to give actual notice of the dissolution if they were to 
be affected by it. Public notice of the retirement of a partner or dissolu¬ 
tion of a firm was held to be sufficient only as regards persons commenc¬ 
ing dealing with the firm after such retirement or dissolution. As already 
observed,* the present Act makes no such distinction between the old and 

1. Jatti V. Banwari Lai, 50 1.A. 192 (P.C.) ; Babu v. Official Assignee of Madras, 61 

I.A.557. 

2. As to which sefe post. 

3. (1929) 56 I.A. 174 ; Chundee Churn v. Eduijee, (1882) I.L.R. 8 Cal. 678 ; Ezekiel 

V. Russa Engineering Works, (1923) I.L.R. I Raog. 47 : Mahadev v. Ram Krishan, 

(1926) SO Mad. L.I. 67 : Jagat Chattdra v. Gutmy, (1925) I.L.R. 53 Cal. 214 ; 

Phani Ram v. Sri Gopal, A,l.K. 1936 Lah. 315; Pwarka Pass y. Pavid Sasoon, 

A.I.R. 1936 Sind 83. 

4. S^e notes on pages 410, 4U. 
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the new ciislomcrs of a firm, but lays down a uniform rule that notice 
given in tlic modc~prcscribcd in section 72 will be sufficient notice to all 
persons dealing with the firm whether they had any previous dealings with 
the firm or not and whether they come to know of the notice or not. 
Again, if knowledge of retirement of a partner or dissolution of the. firm 
can be proved to have in fact been had by a person it does not matter by 
what means he received that knowledge. 

As regards the form of notice it has been held under the English Act 
that the Act does not require that any formality must be observed, or if 
observed, has any special virtue.^ 

In Pow lcs V. Po^e^- A, B, C and D carried on business under the 
name and style of G. P. & Co. In 1840 they opened an account with a 
banking company. Two years later A retired. But his retirement was 
not advertised in the Gazette^ nor was any alteration made in the pass 
book. It was held that the mere fact that D, one of the members of G.P. 
Sc. Co. being also a director of the banking company, but having as such, 
no share in the management of or interference in the banking accounts did 
not amount to notice actual or constructive to the bank of the dissolution. 

8. Proviso to sub'Section (3) —Dormant partner. 

The proviso to section 32 (3) lays down that a retired partner is not 
liable to any third party who deals with the firm without knowing that he 
was a partner. The rule being an illustration of particular form of 
estoppel by conduct a person is not entitled to invoke it unless the facts 
raise a presumption that the absence of notice excited in him a belief 
which caused him to do something that he would not otherwise have done.* 
Estoppel depends on the existence of some duly ; and that is peculiarly so 
in case of an omission.® A person who is not known to be a partner in a 
firm cannot be said to owe any duty to give notice of his retirement tc 
persons who do not know that he has been a partner. 

It is usual to speak of dormant partner when referring to one who 
is not an ostensible partner in a firm and to say that a dormant partner • 
who retires from a firm need not give notice of the same. There is noth¬ 
ing in law like a dormant partner in general, for a so-called dormant 
partner may be known to number of persons to be a partner in the firm, 
and the proviso in dealing with the position of such a partner only protects 
him from liability to third parties who did not know that he was a partner.* 

Whether a person can be said to have been known to the third 
party as a partner or not would obviously be a question of fact and 
would depend on the facts and circumstances of the particular case. 

1. Pollock, 15th Edition, p. 97. Achange in the wording of cheque has been held 
to amount to notice to creditor who receives them. Cf. Barfoot v. Goodall, (1811) 

3 Camp 147, 

2. 15 L.X.C.P. 217. 

3. As required under section 36 (2) of the English Partnership Act, 1890. 

4. RahlmtuUa Ishak v. Jhamatmat Chainral, 31.C. 445. 

5 Sec Mercantile Bank of India Ltd. v. Central Bank of India Ltd., (1938) 40 Bom. 
L.R. 713 (P.C.). See also S 115. Indian Evidence Act. 

6. Dcsal,pp. 178, 179. 
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The inquiry sometimes is simplified by the name of the firm for the 
name in which the business of the firm was carried on may have con¬ 
siderable bearing on the subject. Thus, for instance, if the firm name 
indicated, that the retiring partner was a member of the firm and the conti¬ 
nuing partners carried on business in the same name it would readily be 
assumed that persons who without any notice deal with the firm after his 
retirement knew tbafc he was a partner. The English Partnership Act* 
contains the provisK^i that where a person deals with a firm after a 
change in its constitution he is eiititled to treat all apparent members of 
the old firm as still being inembers of the firm until he has notice of the 
change. The word apparent there is no doubt used in contradistinction to 
the word dormant but it does suggest that the use of partner’s name m 
the style of the firm would be material in deciding whether he was known 
to be a partner or not to the third party dealing with the firm/ 

A dormant partner though he is not liable for the acts of the firm 
after his retirement, continues to be liable in respect of an entire contract 
that may have been entered into on behalf of the firm which continues 
after retirement, e.g., a contract with a solicitor retained to conduct a suit 
unless he does anything by way of withdrawing that retainer.^ 

“There was some conflict of judicial opinion whether under 
section 264 of the Indian Contract Act a partner was bound to give notice 
of his going out of the firm to escape liability for future acts of the firm 
as regards third parties who did not know that he was a partner. The 
Calcutta High Court in a case held that even such a partner was bound to 
give notice.'* The Rule stated in the proviso above accepts the contrary 
view taken by the Bombay* and Madras® High Courts which was in 
accordance with the English law.*’’ 


The rule of estoppel no doubt applies to a former partner who has 
H Idin out of withoui giving proper notice of dissolution.*’ On 

retired putaer. other hana, although a notice of retirement is given 

and liability for further act would not ordinarily arise, 
the retiring partner may be liable for such act on the principles of holding 
out e.g., when he does not prevent the continued use of his name and his 
name is used by his authority.® Similarly, where the persons who intended 
to retire from the business did in fact continue to associate with its work 


1. S. 36. Cf./?<* Frorrr t.1892) 1 O.B. 683, a case decided without reference to this 
section. 

2. See Desai. p. 179. 

3. Court V. Berlin, (1897) 2 Q.p. 306, cited at p. 398 ante. 

4-. Prumathachandra\. Bhagwandas,l.l..K. {,\9yi) S'* Ca\. AO. In an earlier Bombay 
case Gdrlo v. Valtabhdas (-1915}' 17 Bom. L.R. 762, Beaman J. expressed a similar 
view. 

5. Bhalshahkar v. Lakshtrti.Dying Works, (1930) 32 Bom. L.K. 1031 ; Greaves Cotton 
A. Co. s. Purshotfam Dhardmsi A Co„ (1903) 5 Bom. L.R. 336 ; also see Hashmat 
All . Lachml Harain, 75 P.R. 1908. 

6. Ramasamlv. Kadar B/W, I.L.R. (1886) 9 Mad. 492} Chemintvenkaianagalh v. 
Padmanabhdnt A.I.R. 19^ Mad. 125. 

7. Heaih Sansom, tAVil) A fi. & Ad. 172. See Desai, p 179. See also Davtd 
SaSoon A Co., Ltd., In re, A.I.R. 1927 Sind 155 as to the onus of proof. 

8. Brown V. Leotford, (ISIS) 2 120, 

9. See WiiUgm$ v. fCeats, (1817) 2 Stark, 290. 
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a presumption may Icftilimately be drawn in favour of the con inuaiice of 
the partnership.* 

rt Sub-section (4) 

This sub-scction makes it clear that the ‘‘public notice*’ required by 
sub-section (3) may be given cither by the retired partner or by any partner 
of the reconstituted firm. / H 

33. (1) A partner may not be expelled from i firm by 

any majority of the partners, save in the 
ariner'*'**" ^ cxercise in good faith of powers t:onferred by 

contract between the partners. 

(2) The provisions of sub-sections (2), (3) and (4) of 
section 32 shall apply to expelled partner as if he were a 
retired partner. 


Synopsis 

]. Subsection iI)~ExpuIsion of a 3. Limitation for suit by expelled 
partner. partner. 

2. Invalid expulsion. 4. Subsection {2). 

4 

Sub-section (I) corresponds to section 25 of the English Partnership 
Act, 1890. except that in place of the words‘express agreement* used in 
that* section the word‘contract* is used in the present section. It super¬ 
sedes the repealed section 253 (9) of the Indian Contract Act, 1872. 


^ / 1. SuD-section (D-lixpulsion of a partner. 

In order to justify an expulsion of a partner under this section, it is 

essential fhat the power of expulsion is conferred 
Essentials of jjy contract between the partners ; (2)^at the power 
nppHcabllify of be exercised by a majority of the partners ; and 

sub-scciioo ( ). that the power should be exercised in good faith.® 

Unless all the three conditions are fulfilled, the expulsion cannot be bona 

fide in the interest of business of the firm. Section 33 only applies where 
the power of expulsion has been reserved in the articles of the partnership 
and where the power has been exercised in good faith by all the partners 
whose concurrence might be necessary under the articles of the partnership. 
It does not apply to the case of the expulsion of a partner m direct breach 
of the contract of partnership/fyj It is clear from reading of Ss. 40 to 44 
of the Act that partnership could be dissolved only in the mode prescrioea 
bv sections 40 to 44 of the Act and not by possible expulsion of a parincr 
from the business in violation of the contract of partnership.^ 

1 In order to get rid of an objectionable partner provision is sometimes 
\ * made in the articles of a partnership by jnserlinga 

Power must be clause or clauses providing for power to expel a partner 
conferred by con- certain events. Ordinarily an agreement providing 

for expulsion of a partner must be expressed; there is 


1 Pulin V. Mahendra, 1921 Cal. 722. 

2 ] See Blissei v. Danief (1853) 10 Hare 493 ; Smith v. Mules, 9 Hare 556. 
3. Ranittarayan v. Eashiaath, A.l.R. 1954 Pat, 53. 
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Power cannot be 
exercised after 
expiry of original 
term. 


nothing, however, to prevent an implied agreement being established if 
satisfactory evidence is forthcoming. , 

n C/ark v. Leach,^ a power of expulsion was conferred by a clause 

in the articles of partnership for a term of years. The 
firm was continued on the old terms even after the 
expiry of the period and the power of expulsion was 
sought to be exercised even after the expiry of the origi¬ 
nal term. The court held that it could not be done. 

In Steuarf v GtoAtoffe,* under the articles of partnership power was 

conferred on the majority, upon not less than six 

—wtlmiance™of “o*'^^** notice, lo enforce the retirement of any 
po^er. partner if they should so desire and also power to the 

others to expel any partner if he was guilty of certain 
specified offences. Nine years after the drawing up of the articles a six 
months* notice to enforce retirement was served on the plaintiff who 
accepted an offer contained therein to become a partner again in the firm 
subject to a change in his position, and to certain restrictions and to the 
cessoT of his interet in the event of proceeding on his part similar to those 
which led to the notice, the existing articles to be '‘taken as the guide of a 
partnership so formed**. No new articles were drawn up. On these facts 
the court held that the power of enforced retirement at the desire of the 
majority was retained in the new partnership. 

It is to be observed that sub-section (1) refers to expulsion of a 

partner by a majority of the partners. The phrase ‘any 
pamem** ” majority of partners* appears to mean the majority of 
* partners in number arid not the partners subscribing the 

major portion of share unless provided for to the contrary in the agree¬ 
ment of partnership. 


See also notes on pages 163 to 766 as to what is meant by voice of 
majority and scope of power of majority. 

As already noted,® ut most good faith is re quired ffQ Tn^every member 

o f a partnership . Whatever may be the terms of the 
be*exer- agreement, or in the absence of any written agreement 
cisd in good faith. * at all, there is one stipulation which is imposed by law 

on every such contract, vir., that is each partner must 
observe the utmost fairness and faith towards his fellows.^ The founda¬ 
tion-stone of the partnership edifice is mutual confidence, and where con¬ 
fidence is reposed equity insists that it shall not be aby^ed.® Thus even 
where a'partnership agreement provides that a partner may be expelled for 
breach of certain specified articles, the other partners are not entitled to 
use this provision otherwise than in good faith ; it will not justify an 
expulsion the motive of which is really to get an undue advantage over the 
outgoing partner by purchasin g his interest on unfavourab le-terms.® Where 

1. ^^862) 32Beav. 14 ; also see section 17 (b). 

2. 47 L.J. Ch. 423. affirmed 10 Ch. D. 626 (C.A.). 

3. See notes on page 138 ante, 

4. See section 9 ante and notes thereunder. 

5. Underhin. p. 82. 

6. Green v. Howett, (1910) 1 Ch. 495. 
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the power is improperly exercised the attempted expulsion is destitute 
of legal effect, and the partner continues to remain a member of the part¬ 
nership. Such clause must be strictly construed and the Court will not 
allow a partner to be expelled if he can establish that the power was sought 
to be exercised with ulterior motives' and was not done in good faith^ In 
BUsset V. Daniely- the expulsion clause was as follows:— 

“That it shall be lawful for (he holders of two-third or more of the shares for 
the time being, from time to time to expel any partner, by giving to, or leaving for 
him, at his then or last place of abode in England or Wales, a notice in writing under 
their hands of such expulsion, which in such event, shall be in the following form, 
namely, ‘we do hereby give you notice that you are hereby expelled from the partner¬ 
ship carried under the firm of John Freeman and Copper Company. \\ itness our hands 
this.of.day of.’’ 

The power was thus in most general terms ; no reasons for its 
exercise were required to be given, no meetings or deliberations were 
declared to be necessary, before serving the notice. The holders or two- 
thirds of the shares signed a notice in the form prescribed ; and served it 
on the partner whom they desired to expel. They gave no reasons, and 
relied on the clause set out above. But it appeared that they desired to 
get rid of their co-partner, not because so to do was in any sense for the 
benefit of the firm in a mercantile point of view, but because he objected 
to the appointment of one of his co-partner's sons co-manager with his 
father. It further appeared that the offended father Had complained to the 
other partners behind the back of the expelled partner, and had prevailed 
upon them to sign the notice, intimating that either the expellecTpartner or 
himself must leave the. firm. The expelling partners having resolved to 
exercise the power, induced the expelled partner to sign certain accounts, 
in order that he might be bound by them when expelled. Their intention 
to expel him was, however, concealed until after the accounts were, signed; 
and the notice of expulsion, which gave him the first intimation of any 
design to get rid of him, was not served until he had signed the accounts. 
Under these circumstances, the court declared that the notice of 
expulsion was void, and restored the expelled partner to his right as a 
member of the firm. 

This case was explained by Jessal M.-R. in Russell v. RusselB as 
follows : ^‘A majority of the partners consisting of two-thirds wished to 
expel a partner, and nothing more, but if they did expel himj the other 
partners had a right to buy up his shares in a particular way by valuation. 
All the Vice-Chancellor decided was this that in a case of that kind they 
had no right to expel merely for the purpose of buying up the shares, and 
that it was not a fair and bona fide exercise of power, jke decided that 
the partners were not to meet together and say, *We should like to have 
so-and-so’s shares, and, therefore, we will expel him.* That was a wnse- 
quence of the expulsion, but it was not to be the motive of the expulsion— 
it was not a bona fide exercise of the power. Then they alleged that they 
had grounds of dissatisfaction with the partner, but his reply in effect 
was, ‘If you have any ground of dissatisfaction you ought to have given 
me notice to see if S had anything to answer.* There the Vice-Chancellor 
was of opinion that even in that limited case, where it was only inter se as 


1. Lindley, p. 450. 

2. (1853), 10 Hare 493. 

3. 14 Ch. D., p. 479. 
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regards the partners themselves yet, if the reason, as far as the other 
partners were concerned, was misconduct they ought to give the partner, 
sought to be expelled, an opportunity of explaining his alleged misconduct/** 

Provided that the power of expulsion has been exercised in good 
faith and in strict accordance with its terms, the court will not interfere. 

In Carmichael v. Evans,^ there was power to give a six days’ notice of 
expulsion from the partnership in the event of either the junior partners 
“being addicted to notorious intemperance or immorality or other 

scandalous conduct determined to the partnership business, or.being 

guilty of.any flagrant breach of any of the duties of a partner.” One 

of the junior partners was convicted of travelling without a ticket with 
intent to avoid payment. Notice of expulsion was served, and the court 
declined to interfere by interlocutory injunction. 

The court will not interfere with the exercise of power of expulsion 
in cases where it is exercised in good faith or where the power is 
exercisable at the mere will and pleasure of one partner.® In Russell v. 
Russell,* the partnership articles between A and B provided that if the! v 
business should not be conducted to the satisfaction of B, he should have ^ 
power to give notice to A to determine the partnership. B having given 
notice to A for the partnership to be determined. A brought an action | 
against B, alleging various things, and particularly, that tlie power was | 
exercised capriciously and sought to restrain B from announcing ihe i 
dissolution of the partnership. It was held that the powe r was exercisable ' 
by B at his own will and pleasure. 

The section does not lay down as a condition precedent that partners 
Opportunity for purport to exercise right of expulsion of a partner 

expiration. should in all cases actually inform the partner sought to 

be expelled as to what is exactly complained of against 
him and call upon him to defend himself. (^Whether it is essential to give 
such opportunity to a partner or not will depend on the terms of the 
agreement and the nature of the event on the happening of which the right 
is to be exercised. In the absence of mala fides, it is no objection to the 
validity of the notice that the partner giving notice of expulsion has not 
before the notice was given furnished to his co-partner particulars of what 
the complaint against him was and an opportunity of satisfying the partner 
so giving notice that he was mistaken or to an opportunity of explaining 
his conduct.® In Green v. Howell*, a deed of partnership provided that in 
the event of either partner committing any breach of the partnership articles 
or any other flagrant breach of his duties as a partner, the other partner 

might by notice in writing terminate the partnership, provided that if any 
question should arise whether a case had arisen to authorise the e.Kcrcise of 

1. (1904) 1 Ch. 486. 

2. Lindley. p. 4S0 citing Russell v. Russell, (1880) 14 Ch. D. 471. 

3. Ibid. 

4. (1881) 14 Ch. D. 471. 

overruling in effect./Jar«<r.Tv. rrm/v. (1898) 1 
Ch._ 414 in whilch it was held that a partner whom it is proposed lo expel sl^ouM 
be given a prcJiininary warning calling his attention to the cause of complaint 
against him anu without giving such warning his co*partncr< arc not eniitlcd to 
tprmg a notice of dissolution on him all of a sudden. 

6. (1910) 1 Ch. 495 
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his power it should be determined by arbitration, if the offending partners 
so requested-in writing within a given time. Under this clause one partner. 

without any preliminary warning j"? -T** r 

notice, of dissolution on the ground that he had comm tied breaches of 

certain specified articles and had also cornmitted a flagrant breach of his 

duties as a partner. The notice was held valid. 

But apart from such cases the general rule is that a partner who 
^ is sought to be expelled from partnership should have 
Opportunity of intimation of the cause of complaint and an 

meeting charges. ° ponunity of meeting the case alleged against him. 
Where the effect he agreement is to constitute the partners a sort of a 
tribunal to decide whether any event happened justifying the exercise of 

this power, rules of natural justice require that the partner sought to be 

expelled should have a reasonable notice of the charges brought against 

hum .hat he should have a reasonable opportunity of defending himself 

and that the charges should be substantiated in a reasonable manner. 

A power of expulsion cannot be exercised without the concurrence 

^ of all those whose concurrence may be required by the 

All must concur, articles.’ 

A notice of expulsion under one clause cannot, if invalid, operate 

as a notice of dissolution under some other clause.* 
Notice of expul- Smith v. Mules^ it was provided, in eflrot, that if a 
Sion. partner should door omit to do certain things, the 

others should be at liberty to dissolve the partnership, by gmng notice 
To the pawner who should offend ; and that upon giving such notice the 

g S «“',3 

See also Lindfey, p. 451 ; Underhill, page 82 ; Strahan, p. 78. 

Ncmi Das v. ■'. A.T*R^1928 ihe*exercise of 

the Jule 

SXa"rd''and whaving i J^e to eve^ 

s.s;S'« .v“ sirsa 

Involving civil consequences to individuals. (/Oi , P S ) 

4 . SCO V. Mules, 9 Hare 556 ; Hart v. Clarke. 6 Dc C.Af. 4 G. 232 
V. Harf, 6 ll.L.C 633, 

5 . 9 Hare 556. 


1 

2 
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When a power of expulsion is given in the event of a partner omitt- 

' ing to do certain things e.g., entering in the partnership 
Grounds of cx- all moneys he may receive on account of the part- 

casw**" nership. the power will not, as a rule, be exercisable, 

unless the omission was a studied omission.^ 

Expulsion may be upheld 

(1) Where a partner becomes insolvent 

(2) Where a partner commits a breach of his duties as partner 

(3) Where a partner fails to do certain acts required of him and 

does so deliberately.* 

Invalid expulsion. 

An invalid expulsion does not put an end to the partnership even if 

it is a partnership at will and the partnership will in law 
Damages for deemed to continue as before.® An attempt to expel 
wrongful expulsion. ^ partner without such power, or without complying 

with the conditions of good faith applicable to all powers of majorities 
under sub-section (8) of section 24 (of the English Act) is merely void and 
of no effect. A partner so dealt with has, therefore, no cause of action 
for damages, for he is still a partner and has suffered no more loss in 
contemplation of law than if the majority had purported to pass a crimi¬ 
nal sentence on him, or to deprive him of his right in any other obviously 
unauthorized way. His proper remedy is to claim reinstatement in his 
rights as a partner®, or he may,.sue for refund of a share of the capital 
and profits in the firm.’ 

Lindley observes :® “It has been decided that, as an invalid notice 
of expulsion is inoperative, the partner sought to be expelled cannot 
recover damages for wrongful expulsion,® but if a partner has been in fact 
wrongfully expelled and damnified it is not easy to see why an action for 
damages should not lie.*’^" 

A properly expelled partner is entitled to a refund of his contribution 

towards the capital and his share of profits in the 
Properly expcll^ partnership business up to the date of his expulsion.'^ 
partner s righto. ^ person cannot be restrained from carrying on a 

1. Lindley. p. 452 citing Smith v. Mules, supra. 

2. liindtey. p. 452. 

3. Carmichael v. Evans^ supra. 

4. Smith V. Mules, su0ra. 

5. Jiwa$t Singh Lakshmi C/w/irf. A.I.R. 1935 Lah. m \ Din Mohammad Kanshi 

A.l.R. 1930 Lah. 378 ; Dai V. Chuni Z.a/, 13 Cal. W.N. 455. Also 

see Stcuart v. Gladstone,' 10 Ch. D. 626 and Blisset v. Danleli supra. 

6. Pollock, p. 79. 

7. hlcmi Das v. KunJ Beharl Lpl, supra. 

8. Lindley. p. 453. 

9. tVood V. Wood, L.R. 9 Ex. 190. 

10. SiC Catchp.fle v. Ambergale Ry.,\E. &B..1]|. 

11. Din Mohammady. Kanshi Ram, A.l.B:. \9i0 Lah. 378. **A parlner •expelled^ for 
substantial breach of the partnership agreement, can only claim what was nis at 

the time of the expulsion, and prosf^tive damages are not recoverable. {Corpus 
Juris Secundrtm, Vol. 68* 8.132, p. 570). 
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competing business on his own account and soliciting the old customers 
of the firm.^ 


Regarding expelled partner’s action for accounting, the law in the 
U.S.A.>|s thus laid down in Corpus Juris Secundum J A separate defence 
and coumer claim to an expelled partner's action for an accounting, alleging 
that plaintiff obtained money from one of defendant partners by theft, 
that he took secret profits, speculated in the firm name for personal gain, 
and procured money from defendant partners by fraud, and asking for a 
general accounting, raises issues of fact as to whether plaintiff is only 
entitled to the amount due him at the date of his expulsion or also to 
damage, or future profits, and plaintiff's motion to strike out such separate 
defence and counterclaim, on the ground that these allegations have no 
bearing on the right to an accotmting should be denied, especially where 
defendants have admitted the propriety of an accounting.** 


In the absence of express agreement, it is not competent to any 
, . number of persons in a firm formed for specified 

by erp^uhion*'”^ purposes if they propose to form a partnership for very 

different purposes, to effect that formation by calling 
upon some of their partners to receive their subscribed capital and interest, 
and quit the concern ; and in effect, by compelling them merely to retire 
upon such terms, so to form a new company.® 


In Barnes v. Young,^ the partnership agreement of a firm provided 
ArhHp-iH«n ^ partner could be expelled for breach of certain 

acts specified therein, and if any question should arise 
whether a contingency contemplated by the agreement arose authorising 
the power of expulsion, the matter should be referred to arbitration. The 
defendants served a notice on the plaintiffs to determine the partnership on 
the ground that he had committed a breach contemplated by the agree¬ 
ment, It was held that the preliminary question wljiether or not the notice 
of expulsion was valid, was one more suitable for decision by the court 
tha by an arbitrator and whether there is a suggestion of a fraudulent 
exercise of tTir power, the court ought not, in its discretion, stay proceed¬ 
ings and enforce a reference to arbitration. If power is given to deter¬ 
mine the partnership by notice for breach of the arlicles with a provision 
for ar'oitration, if the breach is denied, a notice to dissolve, being only 
preliminary to arbitration, if required, need not specify the breaches 
complained of.® 


3. Limitalion of suit by expelled partner. 

A suit by an expelled partner for account or for dissolution of part¬ 
nership and refund of his contribution to the capital and share of profit is 
governed for purpose of limitation by Art. 120 of schedule I of the Limi¬ 
tation Act, 1908, and not by Art. 106,* and the period of limitation is six 
years from the date of expulsion. 

1 . Dawson v, Bcasorit 22 Ch. D. 504. 

2. Vol. 6^. S. 423, p. 959. 

3. Nafnscii v, Irving^ 2 Coop. C.C. 358. 

4. (1898) 1 Ch. 414. 

5. Green v. Howefl, (1910) I Ch. 495. 

6 Din Mohammad v. Kanshl Rant, A.T.R. 1930 Lah. 378 ; Dwarka Das v. Chuni Lfl/,. 
J2C.W.N. 455. 
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/ 4. Sub-section (2). 

f This sub-section is new. Its effect is to place an expelled partner on 
precisely the same footing as a retired partner as regards his liabilities for 
existing and furture debts of the firm. It is to be noted that the expulsion 
of a partner does not necessarily result in a dissolution of the partnership.^^ ^ 

34. (1) Where a partner in a firm is adjudicated an 

insolvent he ceases to be a partner on the date 
of a which the order of adjudication is made, 
whether or not the firm is thereby dissolved. 

(2) Where under a contract between the partners the 
firm is not dissolved by the adjudication of a partner as an 
insolvent, the estate of a partner so adjudicated is not liable 
for any act of the firm and the firm is not liable for any act of 
the insolvent, done after the date on which the order of 
adjudication irn de. 


Synopsis 

1, Principle underlying the section. 3. Sub-section {2). 

2. Sub'sectlon (/). 

1. Principle underlying the section. 

This section may be read along with sections 41 {a)-, 42 (^0 and 47 of 
the Act when dealing with the effect of insolvency of one or more part¬ 
ners in a firm. Previous to the enactment of the present section the law on 
this subject was contained in S. 254 (2) of the Indian Contract Act, 1872, 
which was to the effect that when a partner had been adjudicatedan 
insolvent any other partner could sue for the dissolution of the firm. The 
provisions of the English Partnership Act, 1890, contain more details but 
not many. Sub-section (I) of section 23 of that Act reads—‘‘Subject to 
any agreement between the partners every partnership is dissolved as 
regards all the partners by the death or bankruptcy of any partner. 
From this it follows that, where there is an agreement that the firm shall 
continue, the bankrupt partner drops out and the remaining partn^s 
contttttte as such, without a dissolution of their partnership. S. 38 ot the 
same Act, which provides for the continuance of the authority ot the 
partners ^ter dissolution for the purposes of the winding up of the atiairs 
of the firm, states as a broad exception that “the firm is in no case bound 
by the act of a partner, who has become bankrupt.” This seems to be a 
rule which applies generally to bankrupt partners and not mwely to such 
partners in ‘the special circumstances of the winding Up of the mm, as may 
be seen from the decision in the leading case of Thomason v. Frere,- This 
view is clearly stated by Lord Lindley.* On general grounds also 
reasonable that an insolvent, who is incapable of obtaining credit tor 
himself, should not bt allowed to obtain credit for or pledge the credit ot 

• 

1. A.I.R. 1930 Lsh. 378} 12. C.W,N. 455 Ibid. See also Report of the Special 

CommiCtee, Osstte of India, (1931), pt. V, p. 45. 

2. (1808) 10 Boat 418. 

3. Uiidl«y.pp.7l2to715. 
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a firm The present section proceeds on these lines, adapting them to the 
case of the continuing firm.^ 

Section 42 (d) of the Act provides that subject to a contract between 
Present law. partners, a firm is dissolved by the adjudication of 

a partner as an insolvent, while S. 4I(o) Jays down that 
a firm is dissolved by the adjudication of all the partners or of all the 
partners but one as insolvent. Therefore, in a case to which S. 41(a) is 
inapplicable, in the absence of a contract to the contrary, the firm is 

dissolved automatically. If there is a contract to the contrary, within the 

meaning of S. 42, a firm is not dissolved if there are two or more conti¬ 
nuing partners. The rules as to continuing authority of partners for the 
purposes of winding up of the firm are laid down in section 47 of the Act, 

2. Sub-section (1). 

This sub-section states the principle that the insolvency of a 
partner severs his connection with the firm. And it is provided that 
the date of the order of adjudication is the date on which the insolvent 
ceases to be a partner. The English Act antedates the dissolution back to 
the act of bankruptcy, but the framers of the Act considered that this 
would be impracticable in India, and that section 254 (2) of the Indian 
Contract Act should be followed in the matter. Hence the selection of 
the definite date of the order of adjudication.^ 

It has been held under the English law that an adjudication order 
Date of adjiidi- made on the date when it is pronounced and not on 
cation. the date when it is signed and sealed,® 

As a general rule, the adjudication of a partner as an insolvent 
“\vh th causes a dissolution of the firm."* But by agreement 

the firm thereby between themselves, the partners can provide that the 
dissolved.** firm will not be dissolved by the insolvency of any 

partner.* This sub-section, therefore, makes it clear 
that whether or not the firm is dissolved, an insoWent partner's connection 
with the firm is severed from the date of his adjudication. 

Where a firm assigns a joint debt of the partnership, after (wo of 
'w r . 1 . partners are adjudicated insolvents but subsequently 

partner adjudication is annulled, the acts of the firm during 
during Insolvency period they were insolvent arc binding on them and 
of other partner. the assignment is valid.® 

On the adjudication of a partner as insolvent, his share in the 
_ ,. ^ ^ partnership along with his separate property vests in 

^be insolvency court, or in the Receiver or in the 
ciat Assignee. Otncial Assignee, as the case may be.’ The Receiver is 

not entitled to take exclusive possession of the assets of 

1. See Special Committee's Notes on Clause No. 34. 

2. Notes of the Special Commiitec. The effect of fixing the date as that of the order 
of adjudication should be noted with reference to the Law of Insolvency in India. 
Under the Presidency Towns Insolvency Act, S. 51, insolvency relates back to the 
ea/ Mcst act of insolvency within three months prior to the r^jilion. Under the 
Provincial Insolvency Act it relates back to the date of the petition. 

3. Bhimf V. Whitley, (1899) 79 L.T. 635 ; Re Bodry, (1870) 3 Ben. L.R. 309. 

4. Section 42 (rf) post. 

5. Ibid. 

6. MikThwev. Afnnslii Ram, A.I.R. 1931 Rang. I9I. ^ 

7. S. 17, Presidency Ti-wns Insolvency Act; S. 28 (2), Provincial Insolvency Act. 
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the firm. He merely replaces insolvent partner in respect of the business of 
the firm and becomes a tenant-in-common with the continuing partners from 
the date of the order of adjudication. The solvent partners have the right 
to realise partnership property. The Receiver can claim nothing as the 
insolvent’s share unless all the joint creditors have been paid.' Articles of 
nartnerehip having provided, that on dissolution by death, notice or 
misconduct, of a partner, the remaining partners should have the option 
of taking his share at a valuation, payable by yearly instalments m the 
course of seven years ; and that on the bankruptcy or insolvency of a 
partner, the partnership should be immediately void as to him ; by a deed 
four years subsequent, the partners declared, after a recital that such was 
their intention in the articles, that in the event of bankruptcy or insolvency, 
the same arrangement should be practised as on dissolution by deaths 
notice, or misconduct; one of the partners having become bankrupt 
within a few months after the execution of the latter deed, his assignees are 

not bound by it.* 

But the right to wind up is the right of solvent partners and the 

Receiver or Official Assignee is neither entitled to join 
Right to wind up interfere in the work of the winding up of the 

affairs of the firm,® and if he does he may be restrained 

solvent partners. ^ jg entitled to claim possession 

of the account books though he has right to a fair opportunity to inspect 
them.® 

The Official Assignee or Receiver of an insolvent partner's estate 

can also as a matter of right.claim a share of profits 
What share of made subsequent to the date of adjudication. He can 
robsequent preflt profits are attributable to the use 

SSrihe^l^* ^ ^ of the insolvent’s share of the properly of the firm. 

3. Sub-section (2) 

This sub-scction contains vv’O rules-(o) the estate o'" 

not liable for any act of ‘he firm done after the date of adjudicatmn ^ 

and (b) the firm in not bound by the acts of the insolvent done after th 
date of adjudication. 

The first of the above rules is taken from sub-section (3.) 
of the Engli-sh Partnership Act, 1890. Unlike the case | 

out of the firm by retirement or as a result ’ obhW 

necessary to absolve the insolvent partner from liability for ^ 

xLs of the firm. The rule is justified by the Sen^al conside ^ 
the adjudication of the insolvent is a notorious event and do turtner noi 
thereof is required either to old or to new customers oi the nr . 

1. I.L.R, 42 cal. 225 = 

Official Assignee, Madras\,Nathmall, A.l.R. 19^0 lAAd.ASZ. Vol. 

2 . Cwnwourf (1813) Swan. 471 ; 36 E.R. 469 L.C. ; E. & E. ges , 

3. Frt«r v! XerjAflH', (1856) 2 K. A J. 496 ; Shidliappa v. Shivifitgappa, 1 Bom. 

L.R. 42. 

4. Ex,’p. Scott (1892) 36 Sol. Jo. 629. 

5. JEif-p. iSoAer, elc, (1904) 2 K.B. 68. Towns 

6. Sec S. 37 and notes thercimder. Sec also S. 52 (2) (o) ** 

Insolvency Act and S. 28 (4) of the Provincial Insolvency. Acl. . the 

7. This will be so even though the MrasTo97.1098). 

insolvency (Cf. Halsbury Laws of England, 3rd Edn , Vol. 28. paras, ivy . 
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K second contains the complementary rule that the firm is not 

bound by the acts-of the insolvent done after the date of adjudication 

This IS based on the leading case of Thomason v. Frere.^ In this ca«P 
here were three partners. A, B, and C. A and B committed acts Tf 
insolvency. Subsequent thereto, they both endorsed a partnership bill 
It was held that the endorsement conferred no title on the endorsee 
1 his case IS an important authority for the proposition that on the insol¬ 
vency of a partner all his powers to bind a firm by dealings in the ordinary 

^urse of business are to be deemed to have come to an end by reason of 
his insolvency, ^ 


In this connection, an interesting question arises, viz., whether the 

Applicability of “boIdiDg out” will apply to a case under this 

doctrine of •‘hold- sub*section. In other words, can a person be hxcd with 
ing out.»» lability on the ground that he represented himself or 

knowingly suffered himself to be represented as a partner 
of an insolvent. Under the English Law it has been held that such a 
person will be liable.- Thus, in Lacy v. iVoolcott,^ it was held that a 
solvent partner \yas liable to a bona fide holder of a bill which was fraudu¬ 
lently accepted in the name of the firm by a co-partner who had pre¬ 
viously committed an act of insolvency. But this sub-section makes it 
clear that the co-partners of a person adjudicated an insolvent are not 
liable for any act of the insolvent done after the date of the order of 
adjudication. This specific provision coupled with the absence of a pro¬ 
vision in S. 32(3) in regard to the case of an insolvent similar to the one 
in the case of a retired partner providing for public notice seems to point 
to the conclusion that the legislature intended that the rule in this sub¬ 
section should be strictly applied and that the doctrine of “holding out” 
cannot be invoked to foist liability on a person holding himself out as a 
partner of an insolvent. 


35. Where under a contract between the partners the 

Liability of estate dissolved by the death of a partner, 

of deceased partner, the estate of a deceased partner is not liable for 

any act of the firm done after his death. 


This section is derived from sub-section (3) of section 36 of the 
English Partnership Act, 1890. Like the previous section, it is confined 
to the case where the firm continues without dissolution. Where dissolu¬ 
tion has occurred, these matters are provided f^or in sections 45 and Al.* . 


1. (1308) 13 East 418 ; Ff^gue v. Rolleston, 4 Barr. 2174 (partner after his Insolvency 
transferred goods of the firm to a creditor. Heid, transfer caiild be avoided by 
the official assignee). 

2. C/. Lindley, pp. 713, 714. 

3. 2 D. & R. 458 cited in Lindley. This case was decided under the English Partner¬ 
ship Act, the proviso to S. 38 of which makes a specific provision for the case of 
•‘holdine out”. The proviso to S. 38 reads : “provided that the firm is in no case 
bound by the acts of a partner who has become bankrupt; but this proviso does 
not affect the liability of any person who has after the bankruptcy represented 
himself or knowingly sulTered himself to be represented as a partner of the bank¬ 
rupt. In the absence of such a provision in the present Act this English decision 
cannot be applied to cases arising under the present section. 

4. See Notes of the Special Committee. Tliis section may be read with Ss. 45 and 

47, post. 
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The death of a partner ordinarily operates to cause a dissolution of 
the firm as regards all the partners,^ The rule is, however, subject to 
contract between the partners,* so that it is possible for partners to agree 
that the death of a partner shall not result in a dissolution of the 
firm as regards the surviving partners. The present section contemplates 
such a case and provides that no liability can attach to the estate of a 
deceased partner in respect of acts of the firm done after his death. 

It will be noted that a similar provision is made in proviso to S. 45 
in a case where death operates to dissolve the firm. 

Th^ rule in this section is best illustrated by the case of Devaynes 
v Noble* In this case some bills had been deposited with a firm of 
bankers. ’ After the death of the partner, the surviving partners misap¬ 
plied the bills. It was contended that the estate of the deceased partner 
was liable for the value of the bills so misapplied. But the court nega¬ 
tived the contention. Sir William Grant in the course of his Judgment 

observed r 


“If there be no remedy at law against the executors of Mr. Devaynes, 

I am at a loss to understand the equity on which this court is to interpose 
to make good the loss against Mr. Devaynes* estate. It has not been 
incurred by anything that he did or neglected to do. The bills were safely 
kept as long as he had anything to do with them. From the act of placing 
them in the custody of a partnership, it followed that upon the death ot 
one of the partners they would fall into the possession of the surviving 
partners. Mr. Houlfon himself, therefore, has virtually placed them there. 
Mr. Devaynes’ executors could not take them away ; Mr. Devaynes. could 
not direct his executors to take them away ; and though Mr ^ 

neither been personally instrumental in the loss, nor personally benentccl by 
it, nor could have prevented it, yet it is contended that it is upon his estate 
the loss ought to be thrown, and that by a Court of Equity. I apprehend, 
however, that.it would be reverse-ef equity to throw the loss on his estate 
in such a case as the present. It might be as well contended if they have 
thrown the bills into the fire or lost them by negligence, Mr. Devaynes 
would be responsible for sueh-act or negligence. He had no more to do 
with the sale of the bills than he would have had to do with a loss occa¬ 
sioned by such means as these.” 

Tn the case of death of a partner, when payments are made after 
death in liquidation of debt of firm, the estate of-the deceased partner can 
take-advantage of it and section 35 is no bar.^ 


No notice of death is necessary for preventing liability from altach- 

ing to the estate of a deceased partner.*' In the undcr- 
Noliee of death. case,® goods were ordered before but delivered 


1. See S. 42 (e) post, , 

2. C/. the opening words of S. 42^' post, 

3. 0816) I Mer. 616. 

4. In the matter of Bank of Rajasthan Ltd., A.l.R. 1962 Tripura 30. 

5. Defamesy.Nob/e, Moulion*s case (1816) 1 Mcr. 529, 416 

(1817)3 Mer. 393, 614; ef S. 36 (3), English Partnership Act, 1890, v. 

Milter 2 K.B, 212. 

6. (1897)201. 421,429. Sec also v. 

42 Mad. 15 ; 33 M.L.J. 669 : 4f I.C. 958 (a case under the repealed S. 261 of the 

Contnet A^. 
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after the death oi a partner and the vendor had no notice of the death. 
It was held that as the debt accrued only on the delivery of the goods 
the estate of the deceased partner could not be made liable for the price. 

But the death of a partner does not put an end to an authority given 
by the firm through him prior to his death. So, where such an authority 
is acted on after his death the surviving partners will become liable for it. 
Upon this principle, where a partner drew bills in the name of the firm 
and endorsed them in blank and handed them over to a clerk of the 
firm to be negotiated as occasion might require and died, and where after 
his death and a change in the name of the firm one of the bills was filled 
up and negotiated, it was held that the bill was binding on the surviving 
partners considering that the authority to fill up the bill emanated from 
the firm as a whole and not from the individual partner who had died.^ 


36. (1) An outgoing partner may carry on a business 

Riehts of outgoins competing with that of the firm and he may 
partner to carry on advertise such busincss, but subjcct to Contract 
competing busincss. to the Contrary, he may not 

(a) use the firm name. 


{b) represent himself as carrying on the business of the 
firm, or 


(c) solicit the custom of persons who were dealing with 
the firm before he ceased to be a partner. 

(2) A partner may make an agreement with Iiis partners 

Agreements in ceasiiig to bc a partner he will not 

restraint of trade. Carry on any business similar to that of the 

firm within a specified period or within speci¬ 
fied localHimits ; and, notwithstanding anything contained in 
section 27 of the Indian Contract Act, 1872, such agreement 
shall be valid if the restrictions' imposed are reasonable. 


Synopsis 

1. Restrictions imposed on the activities 2. Sub-section {!). 
of outgoing partnen. 3 . Subsection (2). 

1* Restrictions imposed on the activities of outgoing partners. 

This section relates to restrictions which are imposed on the activi¬ 
ties of outgoing partners, in order to prevent unfair competition with the 
firm. Sub-section (1) is entirely new and presents some points of interest. 
The typical and most frequent case is that of a partner who retires from 
the firm. He has received, presumably, payment for the value of his share 
in the property of the firm, and this property includes the goodwill of the 
business. A retiring partner. Uiereforc,’may be regarded as having sold 
his share of the goodwill of the business along with his share in the other 
assets-to his fellow-partner. He is "is-a-vis his partner in the same position 

1, Lindley, p. 255 citing t/sher v. Dauncey, Camp. 9*’ 
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as a person who sells the goodwill of his business to another. Similar 
considerations apply to an expelled partner, for, though he may have left 
the firm unwillingly, he either has no claim against the firm or receives 
some payment in liquidation. Similar considerations apply also to a partner 
who is adjudicated insolvent, for though he does not receive the value of 
his share, his estate does.^ 

2. Sub-section (1) —^The rules contained in this sub-section are a 
statement of the chief judicial rulings on the subject of the sale of good¬ 
will, narrowed to the particular application where a partner sells, or is 
deemed to sell, his share of the goodwill to his fellow-partners. For a 
detailed discussion of these rules reference may be made to S. 55 (2) 
which is (if more general application.* 

This sub-section is new. There is no corresponding provision in the 
English Partnership Act, 1890. Nor was there any such provision in the 
repealed sections of the Indian Contract Act. 1872. 

3. Sub-section (2)—This sub-section modifies the rule contained in 
the opening passages of sub-section (1) whereby the right is given to a 
retiring partner to carry on business competing with that of the firm. 
It is derived from the second exception to S. 27 of the Indian Contract 
Act, 1872, which has been repealed.® 

It will be noted from sub-section (11 that while an outgoing 
partner is subject to certain restrictions, he is free to carry on a busi¬ 
ness competing with that of the firm. Sub-section (2) modifies the rule 
and lays down that partners can agree that in the event of any one of 
them ceasing to be a partner he will not carry on any business similar 
to that of the firm within a specified area or for a specified period. 
Such an agreement will not be void as being in restraint of trade^ provided 
of course the restraints imposed are reasonable. Cy. S. 55 (3), poj/which 
makes a similar provision in the case of sale of goodwill of the businessof 
a firm. 


See also notes under section 55, post, 

37. 'Where any member of the firm has died or other- 

Right Of -r ti iT'- ii ce^ed to be a partner, and the surviving 
partner In certain or continuing partners carry on the business of 

**^ntVoBw with the property of the firm without 

Kcquen . final Settlement of accounts as between 

them and the outgoing partner or his estate, then, in the 
absence of a contract to the contrary, the outgoing partner or 
his estate is entitled at the option of himself or his representa¬ 
tives to such share of the profits made since he ceased to be a 


1. Notes of the Special Committee on Clause 36. 

2. Notes of the Special Committee on Clause 36. 

3. Notes of Uie Special Committee. In the draft bill, the words ‘'regard being had to 
the yalus of ine buiincttoflhe firm and (oils duration before the dissolution** 
had been used at tte end of this sub-section. The Select Commillee deleted these 
worosastlw r«Ui(ii(m tl^ would place on the agreement contemplated seemed 

to them to be undesirable (Select Committee Report). 

4. Cf, 8.27, Indian Coninct Act, 1872. 
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partner as may be attributable to the use of his share of the 

proi)erly cf the firm or to interest at the rate of six per cent. 

per annum on the amount of his share in the proper^ of the 
firm : c' r / c 


Provided that where by contract between the partners an 
option IS given to surviving or continuing partners to pur¬ 
chase the interest of a deceased or outgoing partner, and that 
option IS dul> exercised, the estate of the deceased partner or 

the outgoing partner or his estate, as the case may be, is not 

entitled to any further or other share of profits ; but if any 
partner assuming to act in exercise of the option does not in 
all material respects comply with the tenhs thereof, he is liable 
to account under the foregoing provisions of this section. 


Synopsis 

1. Righl of outgoing partner or his 3. When surviving partner is an 
estate to share subsequent profits. executor or trustee. 

2. Proviso “//I the absence of a 4. Are surviving partners trustees f 
contract to the contrary.** 

iQon Of the English Partnership Act, 

1890, except tor a few verbal changes and the Indian standard rate of 
interest of 6 per cent, substituted for the English standard rate of five per 
cenp T^licrc was no corresponding provision in the repealed section of the 
Indian Contract Act but the law in India^ prior to the passing of the 
present Act was the same as that stated in the present section. 

Section 37 merely embodies a well-recognised principle of partner¬ 
ship law, and can be applied independently of S. 37, to suit for accounts 
of partnership which \yas subsisting, when the Act had not come into 
operation. In prescribing the rate of interest at 6 per cent, the legislature 
gave effect toi what it thought was the proper rate of interest which a 
partner should pay when he uses the money belonging to the other partner. 
It IS not as if the legislature arbitrarily fixed the rate of interest at 6 per 
cent, from 1932 and therefore interest at the rate of 6. per cent, can be 
given in a suit for accounts of a partnership which was subsisting before 
the Act came into operation.® 

1. Right of outgoing partner or his estate to share subscauent 
profits. ^ 

It often happens that a member of a hrm dies or otherwise ceases to 

PrlnciDic under- ^ Partner either by reason of retirement, insolvency, 
lying the section, expulsion Or any other cause. Where after a member 

of a firm cases to be a partner in this way the surviving 
or continuing partners carry on the business with the property without any 


1 . 

2 . 

3. 


See Notes of the Special Committee on Clause 37. 

SecBhagwanDm v- I.L.R. (1898) 23 Bom. 544 (P.C.) ;/tama- 

456 ; Aifmed Musaji v. Hashim. I.L.R 
42 Cal. 914 (P.C.) ; Laclihmi Narain v. Beni Ram, A.I.R. 1931 All. 327. 

Udhavji Anandji v. Bapudas Ramdas, 51 Bom. L.R. 830 : A.I.R. 1950 Bom. 94. 
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final settlement of accounts, it is but just and proper that the outgoing 
partner or his estate, as the case may be, should have a right to share in 
the profits, which may have been earned by the business by use of the 
property of the firm between the date when he ceased to be a partner and 
the date when final accounts are settled.^ For such profits are accretion 
to the property which has yielded them and ought to belong to the owner 
of such property, on the principle of the maxim accesorium sequitor sum 
principale,* As observed by Lord Summer in Ahmed Musoji v. Hashim,^ “it 
is well settled that in certain cases when on the dissolution of a firm one 
of the partners retains assets of the firm in his hands without any settle¬ 
ment of accounts and applies them in continuing the business for his own 
benefit, he may be ordered to account for these assets and this apart from 
fraud or misconduct in the nature of fraud.*' 

The rule aj^lles to the case of an alien enemy where partnership is 

dissolved on the outbreak of war ; the alien enemy in 
Rule applies to an ^ jg entitled to enforce his right under this 
alien enemy, rule which he may do after the war is over.* It also 

applies where on the death of one partner the surviving partner retains the 
capital and employs it in trade.^ 

Corresponding This section is only a particular application of 

p^clple in ^Hon principles embodied in sections 88, 90, 95 and 96 
Art/m? of the Indian Trusts Act, 1882.® Illustration (/) to 

* * section 88 is ds follows : 

and B are partners. A dies. B instead of winding up the affairs of the 
partnership retains all the assets in the business. B must account to A’s legal repre¬ 
sentatives for the profits arising from A’s share of the capital.” 

In Ramnarnyan v. Kashinath'’ it was held ; The doctrine of accession 
18 not the true principle on which S. 37 is based. The true principle is 
that there exists a fiduciary relationship between the surviving partner and 
his former partner or the representative of that former partner. The 
relationship is a fiduciary relationship and equity will never permit the 

1. Assets used after dissolution. Turner v. Major^ (1862) 3Uiff. 442; Featherston- 
hough V. Fenwick (1810) 17 Vcs. 298 ; Ramakrishna v. Muihusami, supra ; Ahmed 
Musajly, Hashim, supra. Assets used after insolvency of a partner ; Crawshay v. 
Cotiins, (1.808) 15 Ves. 218. Where a partner had become of unsound mind, 
Mellersh y. Keen {\B59) 27 Beav. 136. Where claim for subsequent profits was 
made by an assignee of partner’s share, Veerappa Chelty v. Muthiah Chetty, 
I.L.R. (1919) 52 Mad. 509, 520. 

Ch. D. 839 j Mohatnmad Kamel v. Haji, I.L.R. (1921) 42 Cal. 906 

(910). 

3. I.L.R.(1915)42CaI. 914(P.C.) 

4. Hugh^tevetuon A Sons v. Aktlengesellschqft Co. (1918) A.C. 239, affirming (1917) 
1 lv.Be 842. 

5. IfchmiNarainy, Beni Ram, A,I.R. 1931 All. 227 ; Brown v. D. Taster, (1821) 
Jacob, 284 ; Yates v. Finn, (1880) 13 Ch. D. 839- 

8B of the Indian Trusts Act; 1882. reads as follows : , 

.PMtn^....>.or other person bound in a fiduciary* character to protect 

t^nt^U of another person, by availing himself of bis eharacier, gams for 

P*®'***i®U^ advantage or where any person so bound enters into any 
dmngs un^ttrcumstancea in which bis own interesis are, or may be, advene to 

Otto person and thmby gains for himself a pecuniaixa^vantage, ne 

man lund for the benefit of such other person tte advant««s so ^aiowi- 
7, A4.1L 19iM Ptt. 33. 
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person standing in that relationship to another person to trade with the 
property of that other person for his own profit. He must hold the profit 
he is making in trust for the owner of the property, the use of which 
producedThat profit. The principle is recognised in section 88 of the 
Indian Trusts Act. 

This section gives two alternative rights to the person or persons 

entitled to the share of the partnership assets, namely 

ouSSliSTDlitner W ^ ^'^ht to receive such part of the profits as his share 
his representatives, of the property of the firm has been the means of pro¬ 
ducing ; or (2) interest on the amount of his share in the 
property of the firm at the rate of six per cent, per annum. The person 
or persons entitled to the share can choose \\^ichever of the two alterna¬ 
tives will be the more advantageous to him but cannot take both. The 
object of the section being the compensation of Che outgoing partner or 
his estate for the use of his property by the firm, it is just and equitable 
that the right to exercise the option should be allowed. 

In Nagaranjan v. Robert Hotz^ it was held : The right of the heirs 
of a deceased partner to claim a share in the profits of the partnership 
business where it is continued by the surviving partners has been recognis¬ 
ed by S. 37, where there was no term in the contract whereby after tha 
death of one of the two partners the other partner could acquire bis share 
and carry oq the business of the firm, nor had any accounts been taken 
between the partners either before the.partner*s death, or after the partner¬ 
ship stood dissolved on the partner’s death and the dead partner's 
representatives had the right to claim a share in the profits of the firm, to 
the extent of the share in the proportion of the firm. 

There was a suit by representative of deceased partner for dissolution 
of partnership and rendition of accounts. It was held that the plaintiff’s 
suit must be taken to be a suit for the rendition of accounts and for dead 
partner’s share in profit of the business under the provisions of S. 37 of 
the Act and suit of this nature was competent. 

The option to claim a share of the profits or interest cannot be 

properly exercised until the accounts of the subsequent 
^*^*^^^* btisiness conducted after retirement or 

death of the partner concerned, are made and hence 
the retiring partner or the legal representative of the deceased partner 
cannot be called upon to make the election until the share of profits thit 
would accrue has been ascertained.’^ If the subsequent business has 
resulted in loss or the profits made are less than the amount of interest 
calculated at the statutory rate of 6 per cent, per annum, the retiring 
partner or the legal representative of the deceased partner may claim 
interest on the amount of such partner’s share in the property of the firm.* 
The election itself is a voluntary ac; so that if it appears that a plaintiff 
has deliberately and finally exercised his rights he will not subsequently be 
allowed to go back on ii.^ The right is an alternative one and the court 
will not allow a claim both of share of the subsequent profits as well as 

1. A.I.R. 1954 Puuj. 278 

2. Romakrhhna v. Muthusami^ A.I.R. 1929 Mad. 456. 

3. A.I.R. 1929 Mad. 456. 

4. Dewar v. Maitland^ (1866) 2 Eq. 834. Sec also Ramakrishna v. Muthusami, supra; 

Smith V. Everett, 27 Beav. 446. 
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interest.' Upon this principle, the Madras High Court in a case^ 
held that the claim of a legal representative of a deceased partner under this 
section is either a claim for an account or a clairn for a specific amount 
representing the deceased, partner’s share together with interest thereon. The 
option is given to the legal representative because the subsequent business 
might not have ended in profit in which case the legal representative can 
claim the valu^ of the share with interest. If, on the other hand, profit 
has been md.de, the legal representative can claim such share of the profit 
which he can attribute to the use of the share of the deceased partners. The 
legal representative cartnot, however, sue for the recovery of a share of the 
assets of the partnership without regard to the liabilities of the firm. A 
claim for partition of the assets only is not supported by the section. 

Nor can profits be claimed for part of the time and interest for the 
rest unless there has been some intervening settlement of account. Nor 
it is permissible to claim share of profits against some of the partners and 
interest against others.^ 

The mere fact that profits have resulted in the subsequent business 
. is not sufficient to sustain a claim under this section 
Extentof the right. profits are attributable to the use of the 

partner’s share in the partnership assets.® Lord Lindley observes:® 
“Assumin® that a person is entitled to an account of profits made by tne 
use of his property in trade, it is obviously often extremely difficult to 
ascertain these profits. To take the ordinary case of surviving partners 
continuing to trade with the capital of a deceased partner, great difficulty 
will be found in arriving at the share of profits to which the executors of 
the deceased are entitled. It is very easy to say they can be calculated by 
the rule of three as the whole capital is to the whole profits, so is the late 

partner’s share in the capital to his share of the profits but this assumes 

that the profits in question have been made by capital only. Profits, and 
verv large profits, may be made by skill, and an extensive connection, with 
little or no capital ; and even if there be capital, the profits may be 
attributable less to it than to other matters, and it may be impossible to 
determine with any precision the extent to which the capital has contributed 
to the realisation of the profits obtained. Special inquiries on this subject, 
therefore are almost necessary, and if it can be shown that, having regard 
to the nature of the business or other circumstances, the profits which 
have been made cannot be justly attributed to the use of the capita or 
assets of late partner, his prima facie right to share such profits will be 

effectually rebutted.” 

The section does not lay down any invariable rule that the estate of 
a deceased partner or an outgoing partner has the option to share the 
subsequent profits to the same extent taat he was entitled to while he 

1 Vvseyf Foster (1874) 7 H.L.C. 318, 336. Lord Cairns observed in this case : “If 
relief can be obtained on the fooling of an account of profits. It must be an 
account of profits and noihing else, and it must be an account of profiis for the 
whole period and in respect of ihc whole sum. A claim for profits for part of the 
period and a claim for interest fur the remaining period is untenable.*’ 

2. Salntl Ifamiilv. Sultan, A.I.R. 1947 Mad. 287. 

3 . Heathcote v. Jfttime, 1 Jack & W. 122; Tow/iend v. Towneud, I Giff. 201. 

4 . Vyse v. Foster, supra. 

5. Page V. PaicliPi't (1896) 75 L.T. 371. 

6. Lindley, p. 610. 
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was a partnei.^ As noted above, the right given is to claim such a share of 

the subsequent proiiis as may be attributable to the use of his share of 

t^he firm. Thus, for instance, if at the death or going out of a par^^^rhe 
had drawn money from the firm exceeding the amount of his share in" the 
properly of the firm it would hardly be fair to hold that his share of the 
subscejuer'. profits should be calculated as if he had continued to be a 
partner. The court will consider the nature of the trade, the manner of 

carrying it oii, the c;'pital employed, the state of the account between the 
partnership and the deceased or outgoing partner, the subsequent conduct 
of the parties, and from all these detern ne the share of the subsequent 

profits which may be attributable to the use of his share of the property 

of the firm.- Tl.e use of the goodwill of the firm must also be taken into 
consideration in determining the subsequent profits.^ It is not necessary 
that (he \\lioJc of the o ;tgoing partner’s assets are utilized by the surviving 
partners ip making the subsequent profits. It is enough if only part of 
his assets is S'a used, hor, if any portion of the partnership assets is so 
used, the outgoing partner, who has a share in every portion of the partner¬ 
ship assets, is entitled to a similar share in the profits/ 

Commenting on section 42 of the English Partnership Act, 1890, 
St'-ahan and Oldham observe /‘-The intention of this section being to 
compensate the late partner or his estate for the use of his capital by the 
firm, it is necessary that he or his representatives should have this option. 
If the continuing partners have in fact made no profits since his death or 
retirement, or if il.e profits made are less than the interest at 5 percent, 
on his capital, it wiM naturally be more to his advantage to elect to take 
interest rather than a share of the profits. Indeed, as to claiming an 
account of profits after dissolution, Sir Frederick Pollock says :® “It is 
a question, howoicr, whether success in asserting clain'i of this kind is not 
in practice little more profitable than failure ; for an account of profits 
after dissolution .has seldom or never been known to produce any real 
benefit to the parties who obtained it.*' 


'The reason for this result is that the profits must be ‘attributable 
to the use of liis share of the partnership assets solely '; hence, where 
profits have been made, the court must consider how much they are due 


Tiie share of nrollts p;iyr.b!e after dissolution in respect of the assets of a deceased, 
rearing or in>o:vcnt partner may not necessarily be the share to which he was 
cniitlcd hclorc Jissol’ition—Halsbury, 3rd Edn., Vol. 28, p. 576. There is no 
ti\c i ruL- uj.a the pf jfits are divisible in the same manner as if the partnership 
h.isl not < V. Dt' Tusiei (1821) Jac. at p. 296. Indeed, the presumption 

ui'Psais to be m i.i .''>iii <'i jj'purtionmg profii.s to capital without regard to the 
prt^poriions in whi.h they were divisible aiiring tt'c partnership ; v. 

(IbSO'. 13 Ch. \) .li P. ?:f3. 

V. V. h'lj ' li/,. Dc, O.M. 154 ; MnnUy v. Sertori, (1927) 1 Ch. 

: iurr i'-_: ;.\‘rin supra ; rfiai;waiulas v liirett Carnac, 

I.r..R. Lfom. 5A'. fp.C.) ; Alohammad Kamil w Jft'dayelullah, A l.K. 

1936 CaJ. 3h:0. i ; iK 'n Huj v. Topan. A.J.R. 1925 Sind 300, 306 ; Yates Finn, 
(ibSO) 13 r.ii. O. B4.3 ; n'iUcii Y. Bloiidforil (1841,. 1 Hare 253, 272 : Smithy. 
L\'iri.'ii, (1850, 27 iie;.v. 446.455 ; v. Kiu n. (1859) 21 Bcav. 23o, 242; 

Fe:C< V P.r.ul/jif, ■upre 

k,: i!.ii..ishuu V. ‘ fuihi/sauii, A.l.R. 1929 Mad. 456. Assets for this purpose 

includ'. poodv.’iii '.!n;lher capable of cash '.i'\on or : Manley v. Sartori. 

1 l*-27i f Ch. i3V, t .6. 

■'..’I'Uii risii/ia v. Iiii>’ii/sor-)i. supra. 

. ..•’ijr, Si Oidhari, p. 10^, 
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to the skill and management of the continuing partners, and the court 
may well decide that the advantage of having so much more capital in the 
business than what actually belonged to the continuing partners has been 
a factor of little importance in producing the profits obtained and, 
therefore, that a very small portion of the profits has actually beei) due to 
the employment of the late partner’s capital.**^ 

It is clear from what has been stated above that for the purposes 

of ascertaining what it is in which the outgoing 
Nature of inquiry partner or his estate is entitled to share, it must be 
court In such ascertained what profits have been earned by the 

utilization of the assets of the partnership as a whole. 
Once it has been found that, then having asertained what the deceased 
partner’s interest in those assets was, his share in the profits earned 
by them can be easily ascertained.® The executors of the deceased 
partner are entitled to an inquiry without proving in the first instance 
that profits have been made by using the partnership assets,® and the 
onus of showing that profits made subsequently were attributable either 
wholly or partially to means other than the utilization of the partner- 
ship assets, will lie on the surviving or the continuing partner. But it 
may well be that in particular case profits have been earned by the surviv¬ 
ing or continuing partner, not by reason of the use of any assets of the 
firm, but purely and solely by reason of the exercise of his skill and 
diligence, or it may appear that the profits have been wholly or partly 
earned not by reason of the use of the assets of the firm, but by reason 
of the fact that the surviving or continuing partner himself provided 
further assets and further capital by means of which the profits have been 
earned. It is only just, that these profits, so far as earned by sources outside 
the partnership assets, should not be treated as profits in which the out¬ 
going partner or the representatives of the deceased partner can be entitled 
to any share.** In calculating the profits to be accounted for, a proper 
allowance is also to be made to the surviving partners for their trouble in 
carrying on the business.® Special inquiries on the subject are therefore 
almost always necessary. The following questions may fall within the 
scope of such an inquiry® : (1) what property has been so used ; (2) what 
use has been made of the property ; (3) whether^the profits, were made by 
any and what application of the fund constituting the capital at the time 
the outgoing partner left or by the application of any other and what 


1. The same difficulty arises where a trostee used trust furtds to his own business; 
see Re Davis, (1902) 2Ch. 314. 

2. See observations of Rotner J. id Manlc-y v. Sar/ori (1927) I Ch. 1:'7, ICj. 

3. Ibid, p. 165, 

4. Sec Desai, pp. 188, 189. 

5. See Manley v. Sarrcrl, supra, p 162. 

6 Feaiherstonhaugh v. Fenwick, (1810) 17 Vcs. 298, 309 v/here an inquiry direct¬ 
ed whether any and what profits made since the death of the deceased par tner .sere 
attributable to persons who had become customers by reason of his having-, been :• 
naiincr Sec Yates v. Finn, (1880) 13 Ch. U. 839. Hov/ far ihe profltr. mad-; since 
the dissolution are attributable to the outgoing partner’s capiUMs .'i quo^uon ic 
be determined with regard to the nature of the lusincss, the amouni cf 
f-om time to lime employed in it, the skill and ind r.'ry of c.i..h parinor t.akinit par* 
in it and the conduct of the parties genc-railv As to ferm of inquiry s :-; 

V. Sartort, (1927) 1 Ch. 157 at pp. 166, 167. 
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funds and (4) an account of the profits made by such use since the date 
of exit of the outgoing partner. Philips J. gave the following direction in 
Ramakrishna v. Muthusami-\ “The inquiry that will now be made is an 
examination of the accounts of the business not only up to 31st December 
1927 but up to the dale of this decree. In taking this account, the defen¬ 
dants will be entitled to be credited with a sum sulficient to recompense 
them for the skill and labour employed in the conduct of the business since 
1921 and it will also be open to them to prove that any portion of the 
profits was obtained not by reason of the use of the partnership assets but 
in some other manner. The term ‘partnership assets’ must bel deemed to 
include the goodwill of the business for the plaintiff is entitled to a share 
in the goodwill as well as to a share in the actual assets of the business.” 

Where it becomes difficult to ascertain the exa< t share of the profit 
that may be attributable to the use of the share in the property of the firm of 
an outgoing or a deceased partner, for instance, where the subsequent 
profits arc mainly attributable to reasons other than the utilization of the 
partnership assets it may be more proper in such a case to award interest 
on the amount of the share of the deceased or the outgoing partner in the 
property of the firm.® 

A, B and C are partners in a manufacture of machinery. A is 

entitled to three-eighths of the partnership property and 
profits. A becomes bankrupt, and B and C continue 
business without paying out A*s share of the partnership 
assets or settling accounts with his estate. A’s estate is 
entitled to three-eighths of the profits made in the business from the date 
of his bankruptcy until the final liquidation of the partnership affiairs.* 

A and B are partners. The partnership is dissolved by consent, and 
, it is agreed that the assets and business of the firm 

nFrshi^ bv”conseSr^^ auction. A nevertheless continues to 

** * carry on the business on the partnership premises, and 

with the partnership properly and capital, and upon his own account. He 
must account to B for the profits thus made.^ 

A and B trade in partnership as merchants. A dies and B continues 

the business with A’s capital. B must account to A’s 
* estate for the profits made since A’s death, but the court 
® * will make in B’s favour such allowance as it thinks just 

for his skill and trouble in managing the business.® 

A, B and C are merchants trading in partnership under articles 
II. j I which provide that upon the death of any partner the 
Goodwm devoiv- goodwill of the business shall belong exclusively to the 

survivors. A dies and B and C pay or account for 
interest to his legatees, upon the estimated value of his share at the time 


Illustrations : one 
partner becoming 
bankrupt. 


1. Crawshay v. CoHiits, (1808) 16 Vcs. 218. 

2. A.I.R-1929 Mad. 456, p. 458. See Silio Laclimi Narain v. Beni Rani, A.hK. 1931 
All. 327. 

3. Ramakrishna v. Miitiiusami, supra. 

4 . Crawshay v. Collins, (1826) 2 Russ. 325, 342, 345, 347. 

5. Turner v. Major (1862) 3 Giff. 442. 

6. Brown v. De Tastet (1821) Jac. 284, 299 ; Cf. Yates v. Finn, (1880) 13 Ch. P. 839. 
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of his death, but do not pay out the capital amount thereof. The firm 
afterwards makes large prohts, but the nature of the business and the 
circumstances at the time of A*s death were such that at that time any 
attempt to realize the assets of the firm or the amount of A’s share would 
have been highly imprudent, and would have endangered the solvency of 
the firm, so that A’s share in the partnership assets if then ascertained by 
a forced winding up would have been of no value whatever* Under these 
circumstances the profits made in the business after A’s death are chiefly 
attributable not to A’s share of capital, but to the goodwill and reputation 
of the business and the skill of the surviving partners, and A’s legatees 
have no claim to participate in such profits to any greater extent than the 
amounts already paid or accounted for to them in respect of interest on 
the estimated value of A’s share.^ 

Where the articles do not provide that the goodwill shall belong to 
Partnership good- surviving partners, the deceased partner's estate is 
still not devolving entitled to share in the profits made since his death ana 
upon snrviving part- attributable to goodwill in a proportion corresponding 
ners. ^ interest in the value of the goodwill itself as a 

partnership asset. The evidence of experts in the particular business will 
be admitted, if necessary, to ascertain, how much of the profits was attri¬ 
butable to goodwill.^ 

A and B are partners, sharing profits equally, in a business in which 
A finds the capital and B the skill. B dies before there has been time for 
his skill in the business to create a goodwill of appreciable value for the 
firm. A continues the business of the firm with the assistance of other 
skilled persons. B's estate is (probably) not entitled to any share of the 
profits made after A’s death 

The other facts being as in the last illustration, B dies after his skill 
in the business has created a connection and goodwill for the firm, B’s 
estate is (probably) entitled to a share of the profits made after B's death.® 


Division of profits under section 37 should be in proportion to the 

capital. The provisions of section 13 of the Act 
DIvIslM ^proflte jjQ application to a case falling under the present 

Sp*!ur section. Under this section the division of profits is 

to be effected in proportion to the capital or assets of 
the deceased and of the surviving partner. In Yates v. Finn,' A and B 
carried on business making unequal contributions to the capital. But 
the agreement provided for an equal distribution of profits. One of the 
partners who had contributed more than three-fourths of the capital died 
and the business was carried on after his death. It was held that the 
estate of the deceased was entitled to profits in proportion in spile of a 


1. IVedeUrburn v. tVedderburn. (18SS-6) 22 Beav. 84, 123. 124. See also Dac/iiibai v. 
Shaniji* I.L.R. 9 Bom. S36 at p. S55. 

2. Sec 22 Beav. at pp. 104, 112. 122. Sec also Manley v. Sartorl (1927) I Ch. 157. 

3. Thc*c two cases arc given by Wigram V.C. in his judgment in IViUcft v. Btandford 
(1841) I Hare 253. See Pollock, p. 119. 

4. (ISM) 13 Ch. D. 839. There is no fixed rule that the profits are divisible in the 
• sarne manner as if the partnership had not ceased. DruM-n v. De Tasiei, supra. 

Intked, the presumption appears to be in favour of apportioning profits to capital 
without ragard to the proportion in which they were divisible during the partner¬ 
ship. Yates V. F/nit, supra, p. 843. 
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Wronaf„l employ. Or fadt',^«^tMhe *OTvncr,The°f‘rader's^iiSy”,'; 

n.™, of capital. to restore the property and to make the owner p oMr 

.~d.,i" 

■w",ES “,S p.S'c” 

ncrscanhcclaintcd. acconnt of the partnership work being sXin pr^ 

contracted t^ bu ild a harboL w^ch Vas hkdv t’l .?k 
de“cearcVwa‘s undXcdV'’emitr^^ " was held that th^estate of'the 

and these profTs were to be ti e aen “ r ‘*>6 contract 

tionofthe co act ant,rot he ascertamed on the comple- 

the contract “ ascertained by valuation or sale of 

As section 37 is based on the equitable jurisdiction of the court to 

Hcilcf under. Hilh. ^ .1” u 'vherc the surviving partner has 

mu specific claim ^^rricd on the business of the firm with the property of 

e 0 ,1"''“^°“' ^"5' ^«»lement between him and 

such relief if the necessary f"LPaJ‘"r!!\“"f‘.'’?^j“''‘5‘iiction to grant 

plaintiff has not asked for fhe VcMe? undc^S 37"m th'e 'pTaTntT*"’ 

Miscetlaneous cases. 

(') ’''^'onL\tofi‘!r"fr “'■ a”"'®'’’"® share 

“Curryincon ihe c„rviv;in^^^^ nicntioncd in S. 37 is dependent on the 

nc ^ nf tip “carrying on the busi- 

'r ^ property of the firm.” The 
O e hi, establish that the business of 

:rvfvrni ;^:tiferat'; tSe '‘-^^'=ess"°b7t 

thecase^w'^thinth:^iru^al,rprn^e:;'ie%l 

the dea"th of a''AT r'‘t"rolu?i'i5n'' T th"' ® 

me aissojution, B the surviving partner withdrew 


Itusincss of the firm 
with the property 
of the firm/* 


1 . 

2 . 

3. 

4. 


Yares v. Finn, (J880) 13 Ch. D 839 
30L.T. 186. 

Ramnarayan v. Kashinaih, A I.R, 1954 Pat. 53 

I-I- R. (1955) Mad^ 1197 ; 
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Partner wrong¬ 
fully exclude 
from partnership 
claim for interest. 


a sum of Rs. 20,000 while the amount standing to his credit was 
Rs. 14,000. In other words, he overdrew to the extent of about Rs. 6,000 
from the partnership account. B started similar business on a capital ot 
Rs. five lakhs obtained by a borrowing on his sale credit. B did not take 
to his new business even the stock-in-trade of the old firm. Even at me 
time of the overdrawing the income-tax had not been assessed and paid, 
the tax which came to over Rs. 7,000 was paid by B, the surviving partner. 
It was held that the withdrawal of Rs. 20,000 by B could only be treated as 
an overdrawing which did not ipso jure bring in S. 37 of the Partnership 
Act.*^ 

(2) The plaintiff and defendants had entered into partnership agree¬ 
ment dated 12-4-1945 for carrying on a certain business 
for a fixed term of 10 years. The defendants purported 
to expel the plaintiff from the partnership as and 
from 26-1-1947 and on and from 4-2-1947 the defen¬ 
dants formed a new partnership in conjunction with two 
other persons and carried on this new business with the assets of the old 
business including of course the share of the plaintiff in these assets. The 
plaintiff brought a suit for a decree directing the dissolution of the 
partnership firm, for the taking of rtie accounts of the partnership lirm 
from its inception down to the dissolution and the taking of an account 
of the losses caused by the defendants in using the partnership properti s 
for their private benefit after expelling and excluding the plaintiff from the 
partnership on 26-1-1947 and debitjng such losses to the shares of defen¬ 
dants and other incidental reliefs, ft was found as a fact that the plainlilf 
was unlawfully expelled from the partnership as and from 26-1-1947 and 
that there was no settlement of accounts for the year ending 12-4-1as 
alleged by the defendants. The plaintiff subsequently staled that he was 
not insisting upon ♦he taking of accounts Of the new firm but would be 
content to receive interest at six per cent, per annum from 26-1-1947 on 
the amount found as due to her on that date. The sole question for 
consideration was whether the plaintiff was entitled to interest from 
26-1-1947 or whether she was entitled to it only as and from the dale of 
the ascertainment of the amount due to her on final decree proceedings. 
It was held’. The principle laid down in S. 37, Partnership Act was 
attracted and notwithstanding that the unlawful expulsion of the plaii.tiff 
did not in law bring about a dissolution of the old firm, the plaintiff was 

entitled to relief on a similar footing. The plaintiff was therefore entitled 
to interest at six per cent, per annum on the amount ascertained, as due 
to her share as on 29-1-1947.=^ 

(3) {Obiter). There is no warrant for the proposition that in every 

suit for accounts of a dissolved partnership the plaintiff 
Dlsaoluti»-^it is entitled 40 interest from the date of tlie dissolution. 

mere fact that the suit is one for the taking of the 
accounts of a dissolved pamership docs not by itself give 
the plaintiff a right to interest even from the date of the plaint, the case 
twing merely an application of S. 34, Civil Procedure Code, 1908. There 
must be some condun on the part of the defendant to justify the award 

1. Muhansundaram ' A.l.R. 1955 Mad. 442 : I.L.R. (.1955) Mad. 1197; 

(1955) 1 Mad. L.J. 279. 

2. S.Thuiasi Ammal-v. R.M.K. R€unach<utdra Naidut A.IX.. 1955 Mad. 171 : I.L«R. 
(1959) ins : (1955) 1 Mac l..i. 84. 
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such as the failure of his obvious duty to wind up the affairs of the firm 
with promptitude, failure to submit accounts and improper retention in 
his hands of the assets of the firm. Apart from contract there is no right 
to interest in respect of overdrawings by partners.^ 

(4) Plaintiff M orally entered into a partnership with the defendant 

1 ! r h- carrying on business ot supplying material to 

prop^erty by one'^pLt- P W D. in the firm name Mansa Ram and Tej Bhan. 
ner to carry on busi- After some lime the partnership was dissolved by a 
ness for personal notice, dated 7th April. 1954, as a result of dispute 
ac”oun7^*'^'*^ arising between them. The plaintiff continued to 

‘ carry on the same business in the name of a new firm 

Mansa Ram & Sons with the help of the property of the firm without an/ 
final settlement of accounts as between (he parties. In a suit for 
dissolution of partnership and accounts it was held : Section 37 of the 
Act was applicable to ihe facis and circumstances of the case and the 
defendant T was entitled to exercise his option, after the accounts had 
been rendered, and to claim such share of the profits made by M after 7th 
April. 1954, the date when notice dissolving the partnership was given, as 
may be attributable to the use of T’s share of the property of the firm and 
in the alternative, to interest at the rate of six per cent, per annum on the 
.'imount of his share in the firm’s properly. T, of course, was not bound 
to make his election till the share of the profit that would fall to him, has 
been ascertained, and hence liis final election may be postponed until the 
accounts have been taken. If at that lime it transpires that only a portion^ 
of the assets was utilised, then that portion of the partnership assets would 
be taken into consideration for distribution of the profits.- 

(5) One K, a Mohammadan, was carrying on an indigo business 
Mohammadan car- '^itl; three oincr partners under the name and style of 

rylnu on business Khajamcah Company. K owned a half share and the 
partnership with other half was owned by the other partners. K died 

in 19G0 leaving behind, his widow, four sons and a 
daughter S. On K’s death the business of the firm was carried on as before 
by K’s eldest son as representing half share of all the sons of K and the 
representative of the other partners according to directions contained in 
K’s will. 

The plaintifiTs who were the son and grand-daughter of S filed a suit 
for dissolution of partnership and accounts in respect of Khajamcah 
Company on the allegation that the business of the company was carried 
on by the managers chosen from the representatives of the two main share¬ 
holders and the said managers were managing the affairs of the company for 
themselves and for the benefit of all the heirs of K and the partners 
including the heirs of such of those who died subsequently. It was held : 
(I) On the evidence the plaintiffs had failed 1o prove that they or persons 
through whom they claimed were either taken as partners in the business 
earned on subsequent to A’s death or that there was any implied agree¬ 
ment to carry on the business in partnership by taking in the legal 
representative of a deceased partner, (ii) Under S. 42, Partnership Act, 
the partnership was dissolved on the death of K there being absolutely no 


m 
others. 


1. Mohanasuiiilaiam v. Ncclanibal^ A.I.R. 1955 Mad. 442 : (1955) 1 Mad. L-J. 279. 

2. Mansa Ram v. Tej Bfian, A.I.R. 1958 Punj. S : 59 Puqj. L.R. 372. 
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evidence on record for implying a contract between the parties to exclude 
I . tcrniinatidn of the partnership under S. 42. (iii) The 

plamtms being members of Mohammadan family could not claim the 
business either as a family asset or on any principles of constructive trust. 
Ihere is no fiduciary relationship between co-heirs or co-owners under the 
Muhammadan Jaw as such. Neither the plaintiffs nor S were undet the 
protection of persons, who were doing business. Therefore, there was no 
scope for involving the doctrine of constructive trust, (iv) The plainiilT's 
claim could not be sustained on the basis of S. 37, Partnership Act. The 
suit was not to enforce rights under S. 37, for the plaimilVs did not claim 
as representatives of a deceased partner for recovery of the profits earned 
by the partner’s assets being utilised by the surviving partners but for 
accounts as partners of the firm.^ 


A suit by the heirs or legal representatives of a deceased partner for 
accounts and a share of profit under S. 37 of the Act would be governed 
by Art. 106 and not by the residuary Art. 120 of Limitation Act. 1908 and 
time would commence to run from the dale of the death of the partner on 
which date the partnership mast be deemed to be dissolved in the absence 

of any agreement for taking in the legal representatives of the deceased 

partner as partners.' 


(6) Under S, 54 of the Partnership Act there has to be a specific 
« *• “IT ir in a partnership agreement restraining the 

conSolSd hvL In partner from carrying on a business similar to that of 
conflict with sec- But the provisions of S. 54 have no applica¬ 
tion 54. bility to a case where ihc complaint of the outgoing 

^ , partner is that the other partner had carried on the 

business of the firm with the property of the linn withotu .,e having been 
a nnal settjement of account. Section 37 does not come into conflict with 
the provisions of section 54 which is entirely separate. Section 37 is 
intended to meet such circumstances. After the ceasing of the parincrshio 
business and before the settlement of final account it is not open to surviv¬ 
ing partner to utilise the assets of the partnership to his exclusive 
advantage.^ uaiy^. 


2. Proviso “In the absence of a contract to the contrary.” 

It is to be noted that the rule stated in the section is to apply only in 

nminn 4 a nnr ^^sciice of any agreement to the contrary between 

chase Interest*^ of sectfon^Tn ’ if claim can be made under sub¬ 
deceased or out- vU tt there is an agreement between all the 

going partner. fwrtners that in the event of (he death or going out of 

® partner for any re.ison. the surviving or 
c^tinuing partners are to have an option to take ovc^ his interest in the 
firm on certain terms as to its valuation. In such a case the suri"v ng 
or continuing partners may exercise the, option by accepting o? 

[hl'JI be exercised modo^eiMma, 

* cley manner and in all material respects strictly complying 
with the terms of the agreement.’ Thus a partner exercising the opn’on 


Pm? Andh. Pra. 48 : I.L.R. (1957) 

2 Mansa Ham v. Tej Bhan, A.I.R. 1958 Punj. 5 : 59 Piinj L R 372 
3. milcit V. Bianford (1841) 1 Hare 253. 
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conferred by the proviso is bound to make the payment at the time and in 
the manner prescribed by the agreement.^ If the material terms are acted 
upon in all respects in accordance v/ith the agreement, the mere delay in 
making payment will not be regarded as non-compliance with the terms of 
the option to purchase.- Where, however, the surviving or the continuing 
partner entitled to the exercise of the option to purchase fails to abide by 
the terms of the agreement, the option vanishes and the retiring partner or 
the estate of the deceased partner, as the case may be, becomes entitled 
to the share in subsequent profits under the provisions of the section.® 

A, B and C are partners under articles which provide that on the 
death of A, B and C, or the survivor of them, may continue the business 
in partnership with A’s representatives or nominees, taking at the same 
lime an increased share in the profits ; and that, in that case, B and C or 
the survivor of them shall enter into new articles of partnership, pay out 
ia a specified manner the value of the part of A’s interest taken over and 
give certain securities to A's representatives. B dies, then A dies. C carries 
on the business without pursuing the provisions of the articles as to enter¬ 
ing into new articles, or paying out of the value of the part of A’s interest 
which he is entitled to acquire, or giving security. C must account to A’s 
estate for subsequent profits.* 

A, B and C are partners under articles which provide that, in case of 
the death of any partner the value of his share shall be ascertained as 
therein provided, with an allowance in lieu of profits at the rate of 5 per 
cent, per annum upon his share of the capital, and the moneys found to 
be due to his executors shall be taken in full for the purchase of bis share, 
and shall be paid out in a certain manner by instalments extending over 
two years. A died. B and C ascertain the amount of his share, and pay 
interest thereon to his representative, but, acting in good faith for the 
benefit of the persons interested, they do not pay out the capital within the 
two vears. This delay in making the complete payment out is not a 
material non-compliance with the terms of the option of purchase, and B 
and C cannot be called upon to account to A’s estate for the profils 
subsequent to A’s death.® 

Where, as in such a case as the proviso contemplates, the partnership 
contract provides for indemnifying a deceased partner’s estate against 
liabilities of the firm, the executors are not entitled to call on the to 
pay off liabilities, (e.g. an overdraft) for which there has been no demand. 

In Kelsey v. Kelsey,"^ a clause in the partnership deed conferred on 
the suiviving partners an option to purchase the share of deceased partner 
oD giving to his “personal representative” notice within a specified time. 
The surviving partners accordingly gave notice to the executors of the 


1. Page v. Ralcliffet (1896) 75 L.T. 371. 

2. Vyse v. Fostfir, (1874) L.R. 7 H.L. 318 ; Kelsey v. Kelsey, (1922) 9! L.J. Ch. 382. 

3. Vyse v. Foster, supra. 

4. milett V. aianford. supra. 

5 Vvse V. Foster (1874) L.R.. 7 H.L. 318. The same principle applies to the case of 
non-compliance with certain particulars as to the valuation of the assets to o 
purchased— Hordern v. Htrrdern {\910) A.C. at p. 474. 

6. Bradford V. Gammon (1925) 1 Ch. 132. 

(1922) 91 L.J. Ch. 382. 
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J partner within the specific time but before probate had been 
oolamed. It was held that the option was validly exercised. 

k = Cruikshmk v. Sutherland^ the share of a deceased partner was to 
oe ascertained by a reference to a general account made up after his death 
ine court held that the proper basis was not the value appearing in the 
booK of the partnership and that in the absence of a usage to the contrary 
the assets should be taken at their value. 


a case where a transaction fails because an 
operation m the nature of a valuation upon which the conclusion of the 
transaction depended fails and a case where the transaction of a sale and 
transfer of the business is already concluded by the contract and the detail 
Ot a particular method of fixing the price may have to be in some respect 
o out by the judgmeut of Lord Hatherley in DUiamw. 

ifraajorcf. in that case two partners entered into an agreement containing 
a provision that on the determination of the partnership one partner should 
purchase the share of ihe other at a valuation to be made by two persons 
one appointed by each partner. It was held, however, that the court should 
partnership agreement into effect by ascertaining the value of 
the share. And Lord Hatherley observed : “If the valuation cannot be 
made modo et forma the court will substitute itself for the arbitrators.” 


In Hordern y Hordern\ the clause in the partnership between 
two brothers provided that on the death of either the survivor should 
pay to the exwutors of the deceased the full share to which they 

entitled on the taking of a general account in writing 
of the partnership assets, “such stock and other asrets as shall not 
consist of money to be valued either by mutual agreement of valuation 
in the usual way nothing being charged for goodwill.” On the death of 
one Ot the partners the survivor as sole executor under his will elTccied the 
valuation as dieted, paid for the share as surviving partner, and (henceforth 
carried on the business on his own account. In an action brought subse¬ 
quently by the residuary legatees under the said will against the surviving 

the footing that there had been no Operative 
sale and purchase by reason of the valuation made by the survivor not 

^ 1 there was a binding contract of sale and purchase 

^ incident in carrying out the same ; and 
that evidence showed that the method of valuation adopted was substan- 

even if error had been shown in the method or the results 
onTlng cUarty proved 


3. When surviving partner is an executor or trustee. 

In some cases the continuing partners are appointed Ihe executors 
or trustees of the deceased partner. In such cases compl cationr arte 

‘he conflicting nature of the duties incidS to ?he dual 
character of the surviving partners, namely, that of partners and that of 
executors or trustees. In such cases it is essential wlVep 2»«cr 


1. (1922) 92L.J.Ch. 136,H.L. 

2. L.Il. 5 Ch. at p. 523. 

3. 0910) AC. 465. 
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respective duties of the continuing partners as members of the partnership 
firm and the duties of the very same persons as executors or trustees of 
their late partner.* In the words of Sir F. Pollock,^ it is important for 
persons seeking to assert their right to an account of profits to make up 
their minds distinctly in what capacity and on the score of what duty they 
will charge the surviving partners or any of them. If they proceed against 
executors as such for what is really a partnership liability, if any and 
without bringing all the members of the firm before the court, failure will 
be the inevitable result, there is no manner of doubt that on the death 
of a partner the law confers on his representatives certain rights as against 
the surviving partners and casts upon the latter corresponding obligations 
but the amount due to the former as representing the estate of the deceased 
partner is but an ordinary debt which is liable to be barred by efflux 

of lime.® 

Lindley observes ;* “The position of the executors of a deceased 
partner is, in fact, often one of considerable hardship and difficulty; if 
they insist on an immedi.ite winding up of the firm, they may ruin those 
whom the deceased may have been more anxious to benefit ; whilst if for 
their advantage the partnership is allowed to go on, the executors may run 
the risk of being ruined themselves. With a view to obviating this, it is not 
unusual for one partner to make his co-partner his executor : but the 
difficulty of the executor’s position is thus rather increased than dimini¬ 
shed for his own personal interest as a surviving partner is brought into 
direct conflict with his duty as an executor. Everything, therefore, which 
he does is liable to question and misconstruction on the part of the persons 
beneficially entitled to the estate of the deceased ; and he is practically 
much more fettered in the discharge of his duties and in the exercise of his 
rights, than if he had not to act in the double character imposed upon 

him.”’ 

It has been laid down as a rule without exception, that to aulhoriw 

executors to carry on a trade, or to permit it to be 
Nature of autho- Yvith the property of a testator held by them 
rity in a trust, there ought to be the most distinct and 

OT^biskiess'or trade, positive authority, and direction given by the testator for 

that purpose.® 

If the amount due to the estate of the deceased is in effect a Joan to 

the survivors, its non-payment at the time and in the 
Effect of non- manner prescribed by the articles of partnership docs not 
payment amomit profits but only to interest.® But where 

?eLcd partner-’ an executor improperly employs the assets of the testator 
LlabilUy as to im- in a business carried on by himself he is chargeable at 
proper employment option of the persons beneficially interested m the 
of assets of testator, qJ* deceased either with the sum employed and 


1 . 

2 . 

3. 

4. 

5. 


Urahan & Oldham, p. 103 ; Lindley, 609, 610. 

*oUock. p. 122, citing Simpson v. Chapman, (1853) 43 E.R. 466. 

Jee Knox v. Gye, (1872) 5 H.L. 656. 

\ndlev P.626. See alsov. Rossitrr, 1 Tie G.M. and 0.l2i}yngM V. 
Mt»ri'rt/i0926) A.C. 788, pp. 796-8 ; Cook v. Collingridge, (1823) Jac. 607. 

Kirkman v. Booth, 11 Bcav. 273 ; Lambert v. Rentlfc, 3 New. R. 247. 

yse V. Coster, (1874> L.R. 7 H.L. 318 affirming (1872) L.R. 13 Eq. 602. 


Sec, 37 ] 


DUTY OF AN BXECUrOR-PARTNBR 


445 


compound interest thereon with half-yearly rests, at 6 per cent, per annum 
or with the sum and the profits made by its employment.^ 

It may be observed that the right of the beneficiaries extends only 
to a share of such profits as are attributable to the wrongful employment 
of the share of the deceased partner in the property of the firm. It 
follows that a claim for any such share of the profits will not be entertained 
if on proper adjustment of mutual accounts nothing would be due to the 
estate of the deceased partner.’ 

A difficult question arises where an executor-partner, instead of 
realizing the share of,the deceased partner, continues to trade with the 
property of the firm along with other partners and a claim for a share of 
the subsequent profits is made by those beneficially interested in the estate 
of the deceased partner. Different considerations, again, must arise 
where the other partners have no knowledge of the breach of trust by the 
executor-partner. An important question that arises for consideration 
under this head is as to the extent of the liability of the executor-partner 
in such a case. He would of course be liable to make good to the estate 
of the deceased partner any loss occasioned by his improper act; but can 
it in such a case be said that be will be liable to make good to the estate 
alt the profits earned by utilizing the share of the deceased partner even 
though the subsequent profits may have been divided between him and 
the other partners ? XKfs extreme view rests on the doctrine that the 
executor-partner should be held liable for the share of the deceased 
partner in the assets of the firm as for all profits that may have subse¬ 
quently accrued by the use of it. This would clearly extend his liability 
and would be to charge him for benefits not derived by him at ail. The 
decided cases do not, however, insist on any such doctrinaire technicality.’ 

In Vyse v. Foster,* A, B, C and D were partners. A who died had 
appointed by his will B and £ his executors along with others. E after¬ 
wards b^me a partner. The partnership articles provided that on the 
death of a partner bis share was to he divided among the surviving partners 
and the value of his share was to be ascertained and the amount of such 
share was to be paid to his estate in instalments after six, twelve, eighteen 
and twenty-four months of such event. There was delay in paying up the 
whole amount of A's share to his executors. One of the persons beneficially 
entitled under A*s will alleged that the executors allowed A's share in the 
partnership assets to be used for the purpose of the business for a period 
longer than was necessary to realize the same and a claim was made 
against them for an account of the profits made by A*s money which it 
was contended ought to have been invested. It was held (1) that the clause 
in the partnership articles was binding both on the executors of the 
deceased partner and oh the surviving partners, although one of them 

1. Indian Trusts Act, S. 23 (fl ; Abdtit Rahim v. Mbdul Hakim, A.I.R. J931 Mad. 553. 
There is no specific rule liKC this under the English law where compound interest 
is allowed only under special circumstances. Reference may be made to the follow¬ 
ing cases which illustrate the general rule : Townend, v. Townend, (1859) I Giff. si ■ 
McDonald V. Richardson, (1858) 1 Oiff. 81 ; Vyse v. Foster, supra : and tVedderburn 
\.Wedderburn, supra. See Haitbury, 2nd Bdn., Vol. 24, pages 509, 519 f.n. and 
Vol. 14. p. 427. f.n. (j) i Desai. p. 190. 

2. Shnpsonv. Chapman, (1853) 4 De. G.M. & G. 154. 

3. Desai, pp. 190, 191. 

4. (ltl74) L It. 7 H.L« 318. See also facts of the case stated at page 442 ante. 
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was also an executor ; (2) that Ibe executors had not acted in contravention 
of the partnership articles and the claim was not maintainable ; (3) that 
the amount due to the estate of the deceased was in effect a loan to the 
survivors, and its non-payment at the time and in the manner prescribed 
by the articles of partnership did not entitle the plaintiff to any profits, but 
only to interest ; (4) that even if the plaintiff’s claim to profits could have 
been sustained, the executor who was not a partner would not have been 
liable for such profits ; and (5) that the executors who were partners would 
not have been liable for more profits than they respectively themselves 

received.”* 


It would appear that in such a case, that is where the executors have 
acted according to the parlnership articles, the executor-partner would not 
be chargeable with a share of the subsequent protils.^ If on fne other 
hand in such a case the executor-partner is bound by the terms of the will 
to call in A’s share and there is nothing in the parlnership articles to 
prevent him from doing so, and allows it to be utilized for the purpose 
of the trade he would te liame to account for a share of profits made by 
the use of A's money but his liability would extend only to profits 

actually received by Iiim.* 

The case would, however, be different if there has been any concerted 

breach of trust or any fraudulent or improper mten- 
Breach of trust or Different considerations arise when there is con- 

fraudulent or or deception ou the part of the parties sought 

Improper intention, charged as executors or partners. So also where 

an executor or an executor-partner has wrongfully employed tfust-property 
in a business carried on by him with other persons in partnership and 
nartners have notice of the breach of trust. In such a case the partners 
having such notice are jointly and severally liable for the breach of trust, 
tbev would all of them have to account to the estate of the deceased 
partner for the subsequent profits made by them by the wrongful 
employment of the trust-property.® 

In Flockton v. Bunning,^ B who was an executor appointed by A 
into oartnership with C and D to carry on her husband s business. 
Money belonging to A’s estate was employed in the business and B gave 

^ hid^emnity^to C and D in respect of any claim th^ 

fhem by A’s residuary legatees. It was held that B, C and D were all liable 

to the residuary legatees for the breach of trust. 

A and B are partners in trade. A dies, 
bis executors, and authorized them to continue his capital m the trade 

1 - -n r.ift ru7 In thisca?=^e tiu third executor was never a partner. 

Sec rtf the testator in ihe firm was made in the mode presen^d 

K r 1 » Vtre rci lined in the firm until tiic children attained the age prescri^d 
\Z c' u Jren wci^credited in the books of the firm with the value thus arrived 
"?to"c1hcr wi'.S ".“ .merest therco... The arrangement appeared to be most 

bcru iiciai to the cUiidren. 

- cornel Loro Selbourue. in I'rse v. i'os^er, supro at p. 346. 

\ cUed in foot-note below ar.d McDoiiaMv. Rkhanhon, (1858; 1 GifT. . 

'Ues L J in v. r-.s,Vr (.872) L.R. 8 Ch. 300. 333, 334 t yanes v. 

‘^r.ynn (1854*) 15 388. 

r. 191 -S 67 , Indian Trusts .set, 

' raVjLIl'sCh. at.c. .323, n. S.e-: iliusiralion (6) to section 67 of the Indi 
'^rast? Act vrl-icli is taken from this case. 
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StifJ ^ On the expiration of that time C and D do not 

witlidraw their testator s capital, but leave it as a loan to the firm B 
and E the then members of the firm, knowing the limit of the authority 
given by As will, and knowing the fund to belong to A’s estate. B and 
E are not liable to render to the persons interested under A's will an 
account of profits since the time when A*s capital to have been finally 
withdrawn, inasmuch as C and D themselves are liable to A’s legatees 
only to make good the amount of the capital with interest. ‘ 

If the other facts are as in the last illustration but B, one of A’s 
executors, is himself a member of the firm, C and D, the other executors 
are siin not accountable for any share of profits.- B cannot be charged as 
executor with greater share of profits in respect of his testator’s capital 

than he has actually received® and it is doubtful whether he can be charged 
with profits at all.^ 


In Townend v. Townend^ executors and trustees who were surviving 
partners of testator, directed by his will to invest an infant’s legacy in 
government or real securities, took a security for it in the form of a 
mortgage on the freehold and leasehold property belonging to the 
partnership in which they were the testator’s surviving partners. It was 
held that they were liable to account for the profits made bv usine the 
legacy and interest in their business. ^ 

In Cook v. CoUingridge^ the executors of a deceased partner effected 
a sale of the testator’s share to the surviving partners who in turn resold it 
to one of the executors. A legatee applied to the court to have the sales set 

aside and the court sets aside the sale, directed an account of the profits 

made subsequent to the death of a deceased partner and passed a decree 
for the amount to be ascertained under the account. In this case the 
money paid for the testator’s share was not continued in the business and 
yet the court directed an account because he became a partner under 
circumstances entitling the legatee to treat him still as his trustee. 

In McDonald v. Richarason^'^ a co*partner, who was also appointed his 
executor under the will of the deceased partner, after his partner’s death 
improperly employed his assets in trade. Subsequent to the testator’s 


1 . 


2 , 

3. 

4. 

5. 
r.. 


Stroud V. Gwyer^ (1860) 28 Beav. 130. 

The liability of persons in a case of ihe nature referred to above is an obvious 
consequence of a breach of trust to which they are all treated as parlies acting to 
the detriment of ihe trust-property. Out the application of the riiia wili not 
extended beyond ,ts reasonable limits. Accordingly it has been held that ihe 
habiliiy of p^^rsons who borrow money from an cxccuior wiih know)cd>^e ih^t ih/- 

executor was acting ni breach of his trust is more restricted ihanihcl of 

«uch persons svhen they knowingly appropriate trust-money as part i i ih.cir canliai 
Sec Pollock, p. 122 Vyse Touer. p. 246. ' 

Jones V. Foxali, (1852) 15 Beav. 3S8 ; Vyse v. Foster, supra. I'p, 333 334 
Fysc V. Foster, supra, p. 344, Pollock, p. 122. 

7 W.R. 529. 


--- ---oy r.im, iin css he h i<! 1 

partner m his representative character or under circumstances < nr:il4'p tV h-' 
to Ucat him us thetr trustee. n'-o.r.t lac i<r„4ti^c 

7 lOLT. 166. 
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death, his executor took two persons in partnership with him. Those two 
persons were not made parties to the suit but they came before the court 
af ^tnesses to prove the amount of profits made by the executor m 
cLtTnuing the business after the death of the testator. In an action by 
par es beneficially interested under the will it was held that the executor 
was accountable for profits made out of the assets improperly employed 
n so far as they were attributable to the use of such assets and the 

executor was directed to account and pay over those profits. 

In Simpson v. Chapman' three persons were members of a firm of 

bankers ^ The bank was in sound financial position and no future capital 

® tr. rarrv it on One of the partners died leaving his son 

was neces-ary time exceeded the liability. After the death 

behmd the assets at he ume e continued by 

f, . sTTnd the surviv partners bat the share of the deceased was kept 
{he son and the g p business and the son took 

,n the business. Huge prohts were ma^ ; f was filed to 

I'^Tnlv the exe^^to” w re hnpTaded as defendants. It was held by . 
which only the earned after the death of the deceased 

the Court of APP^®' o/t If the debts 

deducted^from its assets, the bank was at 
due from him to the ^ iiad no capital in it in the ordinary 

his deatn insolvent. The deceased subsequent to his death were 

“T s: 

srno“f "E ™........... «»><'..' -«“■ 

. J \t i«i clear that where the executor of a deceased 

From these decisions,^in^^^^ a partner in the firm along with the 

Principle. l^rviving partners, the question 

received by ^ih^drcmnlmJes under ’ »liich he 

Where he becoines a pa.ner in his represen^ 

under cif^^mstancesm wh.ch the legal ^....ount for any 

still as their trustee he (2) Where, on the 

profits received by him as P“""; character,= nor under such 

becomes a partner not m his representau „ 

'be'Ts'own,' aU not form ^art of the assets which he must account as 

executors. 

4 Aic surviving partners trustees ? .h,v are 

Surviving partners are not classed in^ce°rmin cit^um- 


]. 

2 . 

3. 

4 . 


4 De G.M. & G- '54. 

Cf. Cook V. Collingridge, cited supra. 


?s:r! i»." .• 
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many analogies between their duties and those of ordinary trustees. They 
are not allowed to exercise their power of disposal over the firm’s assets to 
their private advantage. In winding up the partnership business and dis¬ 
posing of the firm property they cannot buy it themselves. Yet they may 
buy the interest of deceased partner where there is a contract to that effect. 
But, then even, inasmuch as their interest in the transaction may conflict 
with their duties, they are precluded from retaining for themselves any 
advantage they may have acquired by the bargain.^ Moreover, the amount 
due from surviving partners to an outgoing partner or to the representa¬ 
tives of a deceased partner in respect of the outgoing or deceased partner’s 
share is a debt accruing at the date of the dissolution or death- which is 
liable to be barred by limitation.^ 

Miscellaneous cases. 

(i) Dissolution of partnership upon death of one of partners—Liability 
of surviving partners to legal representative of deceased indicated ; After 
the dissolution of partnership by the death of a partner the obligations of 
surviving partners to the representatives of the deceased are not more 
onerous than those of a partner to his other partners in a running partner¬ 
ship. The Partnership Act of 1932 has not effected any radical change in 
the law in this respect.* 

(iO Right of legal representatives to demand account : On a dissolu¬ 
tion by the death of a partner, the representative of the deceased partner is 
entitled to call upon the surviving partners to account for deceased 
partner’s share as it stood on his death and to have his claim satisfied out 
of the assets of the dissolved partnership after discharging all liabilities 
incurred before dissolution and such only of the liabilities incurred there¬ 
after by the surviving partners, as are incidental to and necessary for the 
winding up of the business. The surviving partners have the right and 
duties to realise partnership property and in this sense and for this purpose, 
they hold a fiduciary relationship towards the deceased partner’s represen¬ 
tatives as regards his interest in the partnership property. The surviving 
partners have the right to deal with and dispose of the assets of the dissolv¬ 
ed firm or to incur fresh liabilities so as to bind the interests of the deceased 
partner, is limited to the purposes of realisation and winding up and for 
completing transactions begun but unfinished at the time of the dissolution. 
The surviving partners are not trustees for deceased partner’s representa¬ 
tives nor liable to them otherwise as debtors, though their obligation is 
one in the nature of trust. The surviving partners have themselves an 
interest in the assets of a dissolved firm and all that the law requires is that 
there should be no conflict between their interest and their duties to the 
legal representatives of the deceased partner, and that they should not 
gain an unfair advantage over the latter.^ 

(iii) Surviving partners carrying on business with assets of dissolved 
firm : In an ordinary winding up all that the representatives of deceased 
partner can claim is, to have an account taken in - the manner provided by 
Ss. 46 and 48, Partnership Act. But various and difficult questions arise 

1. See 3. 88, Trusts Act. 

2. Cf. S. 43, English Partnership Act, 1890 ; Miycj v. Crawley. (1878) 10 Ch. D. 31, 

3. Knox V. Cye, (1872) 5 H.L. Cas. 656,675. 

4. Kasl V. Ramnathant A.l.R. 1949 Kind. 693. 

5. K<tst V. Ramonallumt A.l.R. 1949 Mad. 693: (1949) I Mad. L.J. 298. 
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wnerc the surviving partners, instead of winding up the firm, carry 
on the business with .the assets and property of the dissolved firm : with¬ 
out any hnal settlement of accounts as between them and the representa¬ 
tives of a deceased partner. Section 37, Partnotship Act, in such cases 
gives a right to the deceased partner's representative in the absence of a 
contract to the contrary in the partnership articles, to claim at his option, 
“such share of the profits made since he ceased to be a partner as may be 
attributable to the use of his share of the property of the firm or interest 
at 6 per cent, per annum on the amount of his share in the property of 
the firm.*’* 

(iv) S. 37 applies to^ dissolution of firm taking place even before the 
Act came into force—Legal representatives of a deceased partner have 
option to claim profits or interest : Section 37 and the option conferred 
by it, is applicable to the case of a dissolulion before the Act came into 
force. The rule in force before the Act was the same as laid down in S. 37. 
The object of the rule is to compensate the estate of the laie partner for 
the^use of bis capital by the surviving partners and the compensation 
might, at the-option of the representative of the partner, be in the shape 
of the profit or interest. If in the Case of money-lending business, the 
assets on the date of dissolution consist of land purchased by the firm by 
way of realisation and also of cash on hand and realisable outstandings, 
the fact that-tl\c cash assets alone are utilised in the conduct of the business 
after dissolution, does not render the rule inapplicable or disentitle the 
representatives of a deceased partner to interest on the portion of the 
assets so utilised in the business.^ 

(v) Option can be exercised only after ascertainment of profit- 
interest allowable only on assets actually utilised : No person can be 
required to elect without a clear knowledge of the funds or property or 
rights between which he has to elect and election can be postponed till the 
accounts of the properties or funds concerned have been taken. The 
election made before the party has had an opportunity of ascertaining his 
rights'and their value will not be binding or irrevocable. The representa¬ 
tives of the deceased partner are not bound to exercise this option till 
after the profits have been ascertained. Where they exercise the option to 
claim interest that is to be calculated only on the value of the assets 
actually utilised and ascribable to the share of the deceased partner and not 
on the value of entire share of the assets of the deceased partner where 
such share has not been entirely used.* 

(vi) Award of compensation for exclusive use of money—Representa¬ 
tives cannot claim both interest and profit : Whether the claim is for pro¬ 
fits or for interest, the object of section 37 is to award compensation for 
the exclusive use of money or other assets belonging to a firm, by one 
or some of the partners and the measure of compensation is either the 
profit earned by the use of such asset or interest at 6 per cent, on the 
amount of assets so used, whichever is more advantageous to the partner 
who did not continue to carry on the business after dissolution. The 
amount due to the retiring partner or the estate of a deceased partner out 
of the firm’s assets not paid over to him or his estate, but utilised by the 
surviving partners for continuing the busine&§;^Js treated as a loan by the 

1 . Kasi V. Ramanatnaii, A.I.R. 1949 Mad. 693 : (1949) 1 Mad. L.J. 298. 

2. Kasi V. Rammatitait, A,(.R. 1949 Mful. 693 : (1949) I Mad. L.J. 296. 
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former to the latter and interest is awarded thereon,, though, in fact, there 
was no contract for a loan, and payment of interest. The law is clear that 
the claim of the representative of a deceased partner must be for profits 
alone, or inter«t alone. A mixed claim is inadmissible and there cannot 
be a claim for profits for part of the time over which the dealings extended 
and interest as to the other part. A claim for profits for part of the time 
over which the dealings in the busines extended and claim for interest as to 
the other part, cannot be allowed to be put forward.^ 

(vii) Rule embodied in S. 37 explained : The rule embodied in S. 37 
is only a branch of a well-recognised equitable doctrine that if a trustee 
mixes the trust fund with his own moneys and employs both in a trade of 
his own the cestui que trust may either claim a proportionate share of the 
profits or interest on the amount of the trust funds so employed.^ 

(vlii) Use of assets by surviving partners for continuing firm is not-a 
fraudulent breach of trust—Account cannot be had on basis of wilful default: 
The use by the surviving partners of the assets of a firm dissolved by the 
death of a partner, for the purpose of continuing the business in which they 
themselves own a substantial share is not a fraudulent breach of trust. 
The legal representatives of the deceased partners are only entitled to have 
the usual accounts and enejuiries and not an accounting on the footing of 

wilful default. They cannot call upon the defendants to account for out¬ 
standings not actually realised or collected by alleging that with a higer 
degree of diligence and care than has been exhibited by the defendants the 
outstandings could have been realised. In particular, they cannot hold the 
defendants liable to account to them for the cash value of the lands, 
gardens and building on the basis of the prices they would have fetched 
if they acted improperly in neglecting to sell them soon after dissolution.- 

(lx) Suit for accounts against surviving partners—One of the defen¬ 
dants legal representative of one of the partners —Burden of proof on whom 
lies i When one of the defendants, was an original partner when firm 
started business he is and ought to be in a position to prove what realisa- 
tion or disbursements, have-been actually made and to render an account 
specially when the plaintiffs themselves are the legal representatives of the 
dmased partner and are not in a position to know the exact nature of the 
the dealings subsequent to the dissolution. The only difference in substance 
between the position of a partner and that of legal representative in the 
matter of accountability is that initial burden of proof in the latter case 
rests on the party claiming an account. It is equally the duty of legal 
representative of partner, to produce all accounts and vouchers in his 
possession and also, to pay out of the assets, the money due from the 
Mtate of the deceased partner.^ 


(x) One set of partners In firm forming limited company for carrying 
oa same business of flra—Right of other partners to sue for account of such 
business: A partnership firm carrying on the business of plying buses, 
having worked for some time, some of the partners formed a private 
limited company; which they could do under the law even while the 
partnership continued to be a running concern. Such of the partners who 


1 iCdJt V. Ramanathaitt A.I.R. 1949 Mad. 693 ; (1949) 1 Mad. L. J. 298. 

2 KasI V. Ramanatkan, A.I.R. 1949 Mad. 693 : (l»49) 1 Mad L.J. 298. 
3. JUul V. Ranuaiattqm, A.1,R. 1949 Mad. 693; (1949) 1 Mad. L.J. 298; 
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formed theJimited company sold to the company their own buses, which 
were heretofore being used by the firm and which they could do under the 
partnership agreement. The other set of partners who constituted the 
minority sued the majority section forming the limited company for 
accounts and their share of profits on the ground that in reality the com¬ 
pany was not a different entity from the firm and that the business carried 
on by it was the same as that of the firm. It was held that section 37 of 
the Partnership Act had no application to the case for the simple reason 
that the business of the company was not the business of the shareholders 
who were partners in the firm as well as promoters of the Company.* 

(xi) Outgoing partner—His right to claim share in profit: Under 
S. 37 of the Act, an outgoing partner Is entitled to claim a share in the 
profits or to claim 6 per cent, interest on the capital advanced by him, 
unless the other partners settle the accounts and clear off all the dues that 
might be due to him. This choice is an unfettered right of an outgoing 
partner.- 

(xii) Sections 37, 55 (1), 69 (3)(a)—Code of Civil Procedure, 1908, 
Order 8 , Rule 6—Counter claim—Maintainability—Power of Court to treat 
counter-claim as plaint in cross-suit. 

Suit by one partner against heirs of deceased partner for .specific 
performance of agreement by which co-partner had agreed to convey 
his interest to the former—Counter-claim by the defendants for accounts 
of the dissolved firm not maintainable—Power of High Court in second 
appeal to treat counter claim as plaint in cross suit—Exercise of discretion 
—interference by Supreme Court in appeal by special leave [Laxnudas 
Davahhai Kabrawaia v. Nurtabhai Chimihl Kabrawala^ A.I.R, 1964 S.C. II]- 

38. A continuing guarantee given to a firm, or to a 

third party in respect of the transactions of a 
conh»Sing'Kuaran- firm, is, in the absence of agreement to the 
tee bv chanr.c in contrary, revoked as to future transactions frpm 

the date of any change in the constitution of 

the firm. 

The section corresponds to repealed section 260 of the Indian 
Contract Act, 1872. The corresponding section in the English Partnership 
Act 1880, is number 18. 

Revocation of continuing guarantee by change in constitution of firm. 

Section 126 of the Indian Contract Act defines contract of a 

guarantee,** as follows : A ‘‘contract of guarantee is a 
Contract of contract to perform the promise, or discharge the liability, 
Riinrantoo, ^ third person in case of his default. The person 

who gives the guarantee is called the “surety** ; the person in respect ot 

whose fault the guarantee is.given is called the “principal debtor , anu uie 
person to whom the guarantee is given is called the “creditor . A guarantc 
may be either oral or written. 

1 . Dhuh'a AmahterM.T. v. Raychand, A.I.R. 1952 Bom. 337. 

2 Bhawarlal v. Muihura Prasady A.I.R. 1962 Madh. Pra. 141: 1961 M.P.L.J. 1231; 

1961 Jab. UJ. 14RO 
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A guaiaiitee which extends to a series of transactions is called a 

roiiHniiSno o.io continuuig guarantee.' It may at any time be revoked 
rantcc. ® ® " by the surety, as to future transactions, by notice to the 

creditors.^ 

The present section lays down that any change in the constitution 

Rule laid down ^ etfect of revoking as to future 

inthc section.3 transactions any continuing guarantee that may have 

been given to the firm or to a third party in respect of 
any transaction of the firm unless there is an agreement to the contrary.^ 

Whether in a particular case a guarantee given is continuing or not is 
. a question of the intention of the parties as expressed by 

rantM^a qucs^m language they have employed, understanding it fairly 

of infection. ibe sense in which it is used ; and his intention is best 

ascertained by looking to the relative position of ilic 
parties at the time the instrument is written. It is important in such a 
case to find out the surrounding circumstances in order **to see what was 

the subject-matter which the parties had in their contemplation when the 
guarantee was given.*” 

The words “future transaction” obviously indicate that the appli¬ 
cability of this section is confined to cases where a series of distinct and 
separate transactions is contemplated. A continuing guarantee, in the 
event of a change in the constitution of the firm, is revoked only in respect 
of transactions entered into after the change and such a change docs not 
do away with any liability that may have arisen in respect of any transac¬ 
tion prior to the date of such change.* 

The effect of this section is that where contract entered into by a 

surety is varied without his consent, the surety will be 
•uHot oftl'iS a™! released from his obligations thereunder. A change in 

the persons guaranteed or to whom the guarantee is 
given amounts to a variation of the contract and an alteration of the ri.sks, 
and therefore operates as a discharge of the surety. In N.C. Mookerjee v! 
Bipro Dass,’’ A became surely to the firm of “N.C. Mukerjee” for the 
conduct of B, a cashier to the firm. A change took place in the conslilu- 
tion of the firm and its name was altered to “N. Mookerjee &. Son”. It 
was held that A was not liable for B’s defalcations subsequent to the 
change in the constitution of the firm. 


1 . 

2 . 

3. 



5. 

6 . 



Section 129, Indian Contract Act, 1872. 

Ibid, rection 130. 

The rule enacted in this s'cetion is but an application of the principle of the Law 

of Suretyship ^at any act on the part of a principal creditor which alters the risk 
of the surety without bis consent discharges him from future liability (Lindlcy, 


Per Bovil C.J., Coics v. Pack, (1869) L.R. 5 C.P. 65 
(1.867) 36 L.J. Ex. 127. 


, at p. 70 ; Wood v. 


Prieslncr, 


miles J. Heffietd v. Meadows (1869) L.R. 4. C.P. 595 at p 599 

Br^ord Old Bank L,d v. Sjilcl^ ■ Backhouse w. Hall (1865) 

6 B. S. 507» 519, 520 , Holland v. Teed. (1M8) 7 Hare 50 : Drv v Davsf 

7 ^T^R £4* V. £V 4 't;’(1797] 

TL.R. (1^1) 28 Cal. W. ^e also Pemberton v. Oakes (1827) 4 Russ 154 
Burlsetji. Parkcfp (1786)4 T.R. 254 ; Bei/airs v. Ebswotth (18111 3 Camn ^3 • 
Montefiore s^Uoyd, (1868) 12 W.R. 83 ; IVMonw. SaJ 21/(18 L 4 

of y toSL 
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The above general rule is subject to “an agreement to the contrary.” 
... h f Such an agreement to the contrary must be clearly 
an agreemeniTo'^'he Proved. It cannot be inferred from the mere fact that 
contrary.” the guarantee is given to a firm which is transacting 

business under a name and style which does not 
describe its existing members, and to secure the balance of current account.^ 
Nor an intention that the guarantee shall not be revoked, notwithstanding 
a change in the constitution of the firm, cannot obviously be implied from 
the mere fact that the previous liability is one of the indefinite continuance. 
Thus in Backhouse v. where there was a guarantee for monies which 

“at any time may become due,” on account with the firm of G.W. & W.J. 
Hall ship-builders, it was held that it did not appear either by express 
stipulation or necessary implication that the guarantee was to continue 
notwithstanding change in the constitution of the firm. 

Such an agreement, however, need not be express and may be 
Agreement may ‘^iplied from the facts and the circumstances of the 
be implied. case. The contrary intention may appear by necessary 

implication from the nature of the firm, the subject 
matter of the contract, the circumstances attaching the transactions or the 
conduct of the parties.^ Such intention may appear by necessary 
implication from the nature of the firm, where the members of the firm 
are numerous and frequently changing and credit is not given to them 
individually, as in the case of an incorporated insurance society.* In 
MetcalJ V. Bruin^ a bond given to the trustees to secure the faithful service 
of a clerk to an incorporated insurance society having a large number of 
members “some of whom might be changed before the wax on the bond 
was old,” was held enforceable without regard to the identity of the 
members for the time being, the purpose being clear and the intention of 
the trustees removing any formal difficulty about parties. 

It has been held that from the fact that a person becomes a surety 
for another, it does not necessarily follow that he is also surety for his 
conduct as a partner, and certainly not for the conduct of himself and his 
co-partner.® 

Where therefore a person becomes surety to a firm, the following 
c:,.ra*v a firm should bc bomc 10 mind: —It ought to be seen 

^ ■ whether he clearly contemplated changes in the firm 

and agreed to become surety to a fluctuating body or not. If we can find 
from the surrounding circumstances that it is so, his liability is not 
discharged by any change in the constitution of the firm at the time he 
became surety."^ Where, however, we find no such intention then a 
contract of surety entered into with a firm will bind (he surety only so 

1. Backhouse v. Halk 141 R.R. 495. 

2. 141 R.R. 495, Jifpra. 

3. Backhouse v. Hall^ supra ; Metcalf v. Bruin, (1810) 12 East 400 .; Holland v. Teed, 
(1848) 7 Hare 50 ; Pemberton v. Oakes, (1827) 4 Russ. 154. 

4. Metcalfe. Bruin, (1810) 12 East 400. 

5 . (1810) 12 East 400, su/’ra. 

6. Loudon Assurance Co. v. Bold, 6 Q.B. 514. 

7 . Lindley, pj>. 47, 48 ; Pease v. Hirst, 10 B. & C. 122 ; Metcalf w. Bruin, 12 East 4W J 

/./oyd V. 9 M. & W. 3o5 (Discharge of apprentices and Iheir sureties 

consequent on change in firm;. 
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long as ihe firm’s constitution remains unchanged. So if there is any 
change in the firm whether by reason of death or retirement or by the 
income of a new partner, the surety’s liability is ipso facto discharged so 
far as subsequent events are concerned 

Surety for a Similar doctrines apply to cases where a person 

firm. becomes surety for the conduct of a firm.’ 


In a case where a person becomes a surety to several people for the 
vtr r* iftr conduct of a servant whom they employ and those people 
poratlon. ^ afterwards incorporated the surety is not liable for 

the acts of the servant subsequent to the incorporation 


and his liability is discharged. This is so because the person newly 
created by the acts of incorporation is different from the person in whose 
employ the servant was and with whom the surety contracted.* But where 
there was a , mere change in the name of the firm consequent on registra¬ 
tion with limited liability, it was held that the surety was not discharged.^ 


Regarding continuing guarantee generally, see sections 129 to 131 
of the Indian Contract Act. 


I Lindlcy, p. 48 citing University of Cambridge v. Baldwin, 5 M. fit W. 580 Slmson 
V. Cooke, I Bing. 452. 

2. Eastern Union By. v. Cochrane, 9 Ex. 197. 

2, Croux's Soap Co. v. Cooper, 8 C.B. (N.a.) 800. 



CHAPTER VI 

DISSOLUTION OF A FIRM* 


Tins chapter is derived from that part of the English Partnership 
Act which IS headed “Dissolution of Partnership and its Consequences’’ 
but It excludes certain matters already included in the previous chapter 
and introduces some new matter, notably section 54 on goodwill. ^ * 

The previous chapter dealt with the legal consequences arisingfrom 
change in the constitution of the firm when there is no dissolution and 
the business is continued for all practical purposes as before. The present 
chapter is confined to provisions appertaining to the dissolution of a film 
and formulates rules, based mainly on the English Partnership Act 1890 
regarding dissolution (I) by agreement (S. 40) ; (2) by operation of law 
(is. 41) ; (3) ipso jacto in certain contingencies (S. 42) ; (4) by notice at 
the option of a partner (S. 43) ; and (5) by Court (S. 44). The consequen- 
ces flowing from dissolution are dealt with in the remaining sections 
(Ss. 45 to 55) of this Chapter. 

In Sawdas v. Sheodayai (A.l.R. 1971 Bom. 237), the Bombay High 
Court observed : “It will be noticed from the above arrangement o^f 
Chapter VI of the Indian Partnership Act that matters pertaining not only 
to the fact of dissolution and fixing the date thereof but also matters 
arising out of the fact of dissolution which pertain, to the winding up of 
the partnership, settlement of accounts, taking over of the goodwill and 
assets of the partnership, restrictions on the outgoing partners carrying on 
business in the case of transfer of goodwill to one of them, are all matters 
dealt with under the subject of “dissolution of a firm’’. This would at 
least indicate that in the Indian Partnership Act, the winding up of a 
partnership has been treated as a part and parcel of the dissolution of 
partnership and has not been treated as a distinct, separate or independent 
matter or transaction. In fact, the fact of winding up is so much depen¬ 
dent on the preceding fact of dissolution that but for dissolution the 
question of vvinding up and making other provisions consequent to it, 

would notarise. The Legislature obviously intended to make no 

distinction between dissolution as such and winding up w'hich must neces¬ 
sarily arise from such dissolution.” (These observations were with 
reference to the Bombay Stamp Act, 60 of 1958, Section 5 and Schedule I, 
Art. 47). 

Dissolution of a 39. Tlie dissolution of partnership bet- 

ween all the partners of a firm is called the 
dissolution of the firm. 


I. For Forms of Deeds of Dissolution, see Appendix post. 
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Sec. 39 ] 



Dissolution of firms. 


The section contains the definition ot ''dissolution of a firm**. This 

phrase is used in preference to ''‘dissolution of parlncr- 
aoiiSlon”* ship”, which has an element of ambiguity, as it may 

* refer to the severance of the connection of one partner 

with the firm, or to the complete breakdown of the relation of partnership 
between all the partners. Only the latter meaning is dealt with in this 
chapter. The severance of the connection of one partner only, is dealt 
with in the previous chapter,' Dissolution therefore means the complete 
breakdown of the relation of partnership between all the partners. 


Dissolution of a firm can take place either with or without the 
intervention of court. 


I. Dissolution without the intervention of Court takes place— 

Dissolution witb> (1) as a result of agreement between all the parties 
out the ioterven- /c Af\\ * 
tion of court. ' * * 


(2) by the adjudication as insolvent of all the partners or of all the 
partners but one [S. 41(fl)] ; 

(3) when the business of the firm becomes unlawful [S. 41(6)] ; 

(4) subject to agreement between the partners in certain contingencies 
(S. 42)- 


{a) by the expiry of the term fixed ; 

(6) by the completion of the adventure or undertaking concerned 

(c) by the death of a partner ; 

{d) by the insolvency of a partner ; 

(5) in the case of a partnership at will, by partner giving notice in 
writing (S. 43). 

Dissolution by 11. Dissolution by the court may lake place on 

court* any o{ the following grounds (S. 44) — 

(1) a partner becoming of unsound mind ; 

(2) permanent incapacity of a partner ; 

(3) misconduct of partner prejudicial to the business ; 

(4) a partner committing wilful or persistent breach df agreement * 

(5) a partner selling or transferring his interest; 

(6) when the business cannot be carried on save at a loss ; 

(7) for any other reason for which, in the opinion of a court, dissolu¬ 
tion is just and equitable. 


1. Notes of the Special Committee. 



458 


THE INDIAN PARTNERSHIP ACT 


[ See. 39 


n,ay be a 

sanly be a pure question of fact.^ The mere fact that Jh ^ 

merely severs the partnership between the retiring partn?? 
contjnuiiifi Dflrtncrs !pj»\/ino #Ua < l* purincr &nG ihc 

Miscellaneous cases 

Sec,ioi.‘^4!of?hc1n7ometf 

1958) attracted-Notice under s1 34 ” (2) of th^Vd . ^cf of 

of dissolved firm valid. ^ against parfner 

^on: ^<;rs"‘'"4r"o? ofTp^^'shi^llrm 

issued under S 34°reaS'whh°S "‘ 2 ^ a^of'^thi'^?* 

c1n,^a^^S^fr " 

umcer, Central Circle //, Calcutta. (1962) 46 I.T.R. 1076 (Cal.)] 

(ii) Section 39—Limitation. 

r s- 1 

Wenkatlnl FtntAonit tur .u ' =*‘a years Jrom that date is within time. 

155? ^ Mahajan v. Kanhiyalal Jankidas, A.I.R. 1963 M.P. 

(Ill) Sections 39, 40, 41—Dissolution of partnership—Evidence of. 

1 suit agreement is put forward as a foundation for 

suit for accounts, a mere closing of the business or the failure of some 


1. 

2. 

3. 

4. 


i%TsfiTAil' *32; ShiamLatl v. ShiamLaU 

AIR *1929 Uh 54® But also sze Bhagwan DasM. Fazal 

AI.R. 1955 Andhra 12 : (1954) 2 Mad. L J. 

y. Pahniappa Chettiar v. P. Vahlyanaiha tyer, ^I969) 82 Mad. L.W. 73. 

c 9“*- '37 :Cci/Hmr. I.T. v./I. dl Cw , A.I.R. 1953 S-C. 455 J 

Sohanlal ladusia and Co.v. Dilasray. A.l.K. 1954 Cal. 179 \ Meenakshi Add 
P.S.M. Subramaman Chettiar. A.I.R. 1957 Mad. 8 relied upon. 
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of the members of the partnership to taice interest in its affairs^ or the 
mere Vacating of the shop where the business was carried on or the 
discharge of its servants would not be enough to constitute “dissolution”. 
For the firm may stiR continue its existence in order to recover its out¬ 
standings or to pay off its debts, and if so the jural relation between 
the various partners would still subsist. Therefore whether dissolution 
of a firm has been brought about or not would, in the ultimate analysis 

depend on the intention of the parties and where there is no document 
in the shape of a public notice or otherwise, inducing such intention, 
the same will have to be gathered from the facts and circumstances of a 
given case and if the collective effect thereof should unequivocally and 
unmistakably lead to the inference of dissolution, then such a result may 
well be inferred. It must also be borne in mind in this connection that 
according to Indian law of partnership, mere assignment by a partner 
of his entire interest in the partnership to a stranger does not and cannot 
have the consequence of disrupting a partnership business. [Mangilal\. 
Bhanwarial, A.I.R. 1963 Raj. 153]. 

(iv) Sections 39, 42 and 46—Subject to contract between the partners 
—Rights of deceased partner. 

In K.K. V. Khorshed Banu 1970 S.C. 1147, 1148, 1149), 

the Supreme Court observed: These provisions (Ss. 39, 42 and 46 of 
the Act) deal with the concept and consequences of dissolution of the 
firm : they do not either abrogate the terms of the contract between the 
partners relating to the consequences to ensue in the event of the death 
of a partner when the firm is not to stand dissolved by such death, nor 
to the right which the partner has in the assets, and property of the firm. 
The Partnership Act does not operate to extinguish the right in the assets 
of the firm of a partner who dies, when the partnership agreement 
provides that on death the partnership is to continue. In the absence 
of a term in the deed of partnership to that effect, it cannot be inferred 
that a term that the partnership shall continue notwithstanding the death 
of a partner, will operate to extinguish his proprietary right m the assets 

of the firm. . 

(t) Death of one of the partners and dissolution of partnership— 
Dispute arising during the iife-time of-the deceased—Arbitration clause 
contained in the partnership agreement—Legal representatives of the 
dcceased-cjw-have recourse to arbitration—Arbitration Act, 1940, Ss. 6 

and 20. 

In Sunderlaly. Bhagwati Devi (A.I.R. 1967 All. 400), clause 9 of the 
deed of partnership provided, “That in case of any dispute amongst 
the partners the matter shall be referred to an arbitration and the award 
of the arbitrator or the arbitrators as the case may be shall be final and 
binding on the partners.” After a dispute had arisen, one of the partners 
died and the partnership automatically stood dissolved, though the other 
nartners continued to run the Mills without entering into a fresh partner¬ 
ship. It was held : In view of section 6 of the Arbitration Act, 1940, 
the rights of the legal representatives to make an application under section 
20 of the said Act shall depend upon whether the deceased partner could 
have moved the courts of law for the filing of the arbitration agreement 
and for arbitration of the dispute aficr the dissolution of the firm. A 
perusal of section 39 onwards of the Partnership Act makes it clear that 
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even after dissolution the partners are called partners though they are 
partners of the dissolved firm. Consequently, the word “partner” used in 
the arbitration clause of the partnership agreement must be given the same 
meaning and this clause shall govern partners even after the dissolution 
of the firm and disputes among the partners existing after the dissolution 
shall have to be referred to arbitration and cannot be raised in a regular 
suit. Legal rernedy which the deceased could have taken recourse to can, 
in view of section 6 of the Act, be adopted by his legal representatives and 
therefore application under section 20 of the Act would be maintainable. 

(vi) Suit by partners against legal representatives of deceased partner 
for share of loss—Arts. 62 and 106, Limitation Act, 1908. do not apply 
(Limitation Act, 1963, Arts. 24 and 5). 

\^\ Durga Prasad Sarawgi v. Cliukia BaP it was held ; A suit by 
the continuing firm of partners against the legal representatives of a 
deceased partner to recover the share of loss payable by him during his 
incumbency as partner is competent and in that suit the Court can direct 
and the plaintiff can ask for accounts to be taken under the directions 
and authority of the Court. In such order for accounts, the legal 
representatives cannot obviously be required to explain matters of which 
they have no personal knowledge but they have a right to check, 
scrutinise or falsify the accounts presented by the plaintiff. In this case 
the adjustment of accounts is open to such check, security and falsification 
by the defendants. Any decree for a sum due on such accounts rtius. 
necessarily be limited to the estate in the hands of the legal representativest 
In such suits neither Art. 62 nor Art. 106 applies. 

S. 39 expressly says that the dissolution of partnership between all the 
partners of a firm is called the ‘dissolution of the firm\‘ The ‘dissolution* 
is a technical legal expression. It means dissolution between ‘all* the 
partners of a firm and does not mean the retirement of one. 

ag^^cement!"" ^ dissolved with thc consent 

of all thc partners or in accordance with a 
contract between the partners. 

^ This section coveres the case where all the partners agree that the 
firm should then be dissolved : and also the case where the dissolution 
occurs in pursuance of a contract previously made, for example, in the 
articles of partnership.® The elementary rule laid down in this section 
is an application of the general rule relating to discharge of a contract by 
mutual agreement.® 

Synopsis 

1. Dissoluiion by agreement, 3. Forcible expulsion ofd partner. 

2. Abandonment ctf partnership 4. Miscellaneous cases, 
rights. 

I. 69 Cal. W.N. 889. See Vearly Digest, 1966. Colmn- 2116. 

2 Special Committee’s Notes on Clauses. 

3. Cf. S. 63, Indian Contract Act. 
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^ 1. Dissolution by agreeineDt. 

An agreement to dissolve may be express or it may be inferred from 

the facts and surrounding circumstances of each parti- 
d!srofJt!on® Aband® c^^ar case. It is not necessary in every case that the 
onment of loierest? fact of dissolution should be evidenced by a document 

.but the dissolution of the partnership may be inferred 
from the circumstances of the case and the conduct of the parties.^ When 
there is a proper deed of dissolution there is hardly any difficulty. But 
where, as often happens, the agreement is merely oral or where, even if 
the agreement is embodied in writing the words employed are vague and 
doubtful, the task of construing the intention of the parties becomes 
a very difficult one. In such cases the surrounding circumstances at the 
time of the contract afford a very useful, test.^ Where a written contract 
is of doubtful import the conduct of the parties might be looked into to 
help the court to obtain an explanation of the true meaning of the contract.® 
In Officiai Receiver/Insolvent*s Estate, Lahore v. Din Mohammad,^ a case 
of partnership-at-will, the intention to dissolve was inferred from circum¬ 
stances showing that one of the partners had abandoned his interest in 
the concern. Ip Joopoody v. L akshmanasivamv^ annual accounts of a 
partnership business had been tendered to a partner (the plaintiff) year 
by year from 1868 to 1891, but they ceased in the latter year. In April 
1891 a final account showing the division of both capital and profits was 
made out and the other partners (the defendants) carried on the business 
without any interference from the plaintiff. In a suit brought by the 
plaintiff in 1902, it was held that the suit was barred by limitation as the 
inference was in favour of the dissolution of the partnership at the date 
when the account of the plaintiff was closed. These facts taken with 
the other acts and conduct of the parties and the circumstances of the 
case were held to be sufficient to lead to the inference that the partnership 
must have been dissolved by 1891.® 

The mere fact that the subject-matter of a partnership is precar¬ 
ious or speculative hv no means conclusive. It is a matter of inference 
from the facts ot each case whether or not there has been abandonment 
or loss of interest by a partner which makes it incumbent that the part¬ 
nership should be dissolved.^ A partnership deed contained a clause 
that a matter in dispute between the partners shall be decided 
oy iwo-thirds majority of the members. Thirteen members of the firm 
wrote a letter to the Manager of the firm that the partnership should be 
dissolved and a private limited company should be formed. Held, that 
the letter in question which contained a mere suggestion could not 


1 . Kanlram Ganpat Ral v. Commr. of I.T., A.I.R. 1953 Pat. 271. 

2. Venkata Subliadrayanma V. Vankatapati, A.LK. 1924 P.C. 162. 

3 . Ma Thaimg v. Ma Than, A.I.R. 1924 P.C. 88. 

4. A-I.R- 1934 Lah. 537. 

5 . l.L.R. (1913) 36 Mad. 185 (P.C.). 

6. See also V.A.I.R. 1933 Mad. 353 (2): Bhagwan Das v. 

Fazat Khan, A.I.R. 1922 Lah. 154 (evidence showing that a partner had abandon¬ 
ed his interest in the concern). 

7. Sadarsanam V. Maraslndiulu, l.L.R. 25 Mid, 149; Gordhandas v. Bhulabhal, 34 

Dom. L.R. 623* 
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amount to a decision by a two-thirds majority of the members in accor¬ 
dance with terms of the contract so as to fall within the ambit of section 
40, Partnership Act. Unless there was a meeting of all the members or 
unless the minority section knew at least that a certain disputed matter 
was going to be decided by the opposite section, there could not come into 
existence a decision by two-thirds majority of the members.’ 

There is no bar for having dissolution of partnership where all 
partners consent even in cases where contract provides for particular 
manner of dissolution. Consent need not be in writing.® 


Though it is true that mere suspension of partnership business does 

not necessarily lead to the conclusion that there has 
Suspension of \yQQjx a dissolution of partnersiiip,® still the cessation of 
“*‘"®®** business coupled with other circumstances may legiti¬ 

mately lead to the inference that a partnership had been dissolved.* Such, , 
Cot instance, was the case where the business of a firm was stopped, all its^ 
^^sets were disposed of, servants of the firm were dismissed and most of 
the accounts of the firm finally closed.® So also where the business of a 
firm was stopped, substantial amount of the capital contributed by a 
partner was withdrawn, the employees were discharged and all that 
ramained to be done was the disposal of the stock-in-trade of the partner¬ 
ship, it was held the firm must be deemed to have been dissolved. The 
subsequent sale of the stock-in-trade of a firm in such a case cannot obvio¬ 
usly be regarded as in pursuance of any agreement to continue the business, 
but can only be treated as acts done for the purpose of winding up the 
affairs of a dissolved partnership.® 


But the mere fact that after a particular date no further business was 
P ., . . done will not amount to dissolution of the firm. The 

court will consider all the circumstances of the case 
and arrive at a conclusion without attaching undue 
weight to any particular fact.® Thus where the main business of the firm 
was stopped and some of the partners refused to advance further sums on 
the capital account but there was some evidence that the business of the 
firm was carried on in some of its departments, the court declined to treat 
the stoppage of business or refusal by partner to supply capital as dissolu- 


1. Dkulia Amatner M.T. v. Raychand, A.l.R. 1952 Bom. 337. 

2. Saba Kishore Nayak v. Laxminarayan Khuntla, (1969) 34 Cut. L. T. 741. 

3. Durga Prasad w. AnardevI, A i.R. 1947 Cal. 75 following Sathappa v. Subrah¬ 
manyan, A I.R. 1927 P.C. 70. The fact that no fuirhcr partnership business is 
done is not by Itself conclusive. The distinction between closing of a busing and 
the dissolution of partnership should be kept in view, VazlrbhaP v. Cadmal 
Sathmai, A.l.R. 1940 Bom. 263. See also V. Pahnnlappa Chettiary. P. Valdyanatha 
Iyer, (1969) 82 Mad. L.W. 73. 

4. BaIJSathV. Chotte Lai, A.l.R. 1928 All. 58 ; Harmohuny. Sudarshan, {\92\) 
Cal. W. N. 847 ; Devi Das y. Qurditta, 11 P.R. 1897. 

5. Bali Satk v. Chotte Lai, supra. 

Sklam Lai vi Shlam Lai, (1935) 33 All. L.J. 1251. 

7» Vazlrbhat'y. Qadmal, Ai.VR.. \9AI0 Bom. IbZSathappa v. Subrahmanyan, 

1927 RC. 70: BhawanidasJethanondy. Jeth Singh, A.l.R. 1938 Sind 82 r fw- 
dayyay, Stdappa, A.l.R. 1936 Mad. 599 ; C/iun/Z.a/v. iSAeo Charon Lai, 1 X.R< 
(1925) 47. All. 756, 769 ; Harmohan y, Sudarshan, supra. 
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'''^*** dissolution of partnership necessarily be 
interred from the fact that business was stopped and the firm was unable to 

pay Its growing liabilities.'^ Dissolution cannot be established by merely 

showing suspension of business. What is necessary to establish is the 
severance of the relation of partnership and mutual agency and this must 

be done either as an act of the parties or from circumstances Icadine 
clearly to such an inference.® ® 

In Sathappa v. Subrahmanyan,* A, B. C, D and E living at Madras 
entered into a partnership at will in 1902 for the purpose of carrying on 
a money-lending business in Burma. A was the financing partner 
Business was carried on by agencies and the first agent was B, one of th 
partners. He did not manage the business well and by 190?’there were 
great losses. After that the business gradually diminished and fmalle 
ceased, other agents being in the meantime appointed whose principav 
work was to get in the debts. In 1910 A and C sued B ( joining D andl 
E as parties) to recover the loss caused by B’s management. B pleaded 
that it was a partnership matter and nothing could be determined with¬ 
out taking.-ac^jms and the suit was dismissed in 1915. In a suit by A 
in 1957 against B, C, D and E the main defence was that the suit was 
barred by limitation as the partnership was dissolved considerably more 
than three years before the institution of the suit. It was held by the 
Judicial Committee of the Privy Council that the facts and circumslanccs 
of the case did not warrant an inference ihat the partnership was 
dissolved and that the suit was not barred by limitation. There arc some 
general observations in the judgment of Lord Phillimore in this case 
which are likely to convey the impression that a partnership cannot be 
deemed to have been dissolved, till its assets are realised® and ouisiandines 
recovered. The Allahabad Higli Court observed in a later case‘s that 
their Lordships, of the Privy Council did not lay down as a general 
proposition ol universal application that partnership cannot be deemed 
to have been dissolved till its outstandings have been realised 


1 . 

2 . 


3. 

4. 

5. 


Hannohan v. Sudarshan, (1921) 25 Cal. W.N. 847. 

A.l.R. 1^9 All. 236 (mere failure of business of a firm does not inso facto 
dissolve It) ; Dm Muhammad v. Kanski Ram, A.I.R. 1930 Lah. 378. ^ 

Gordhan Dass v. Bhutabhai, supra. 

A.I.R. 1927 P.C. 70. 

l R erroneously, in Pahlcouuil v. Parmanand, 

Aj R 1933 Sind 121, where certain persons entered into a parincrshiD to run a 
motor car each coriiributinR towards the business and after some ihljc hev 
to do no more bm.ness as far as the running of the motor car wasToncerne^^ 

the parlncrship W closed. It was held that even 

and "ih^i coniinucd for the purpose of ihe realisuiipn of "he°asse(l 

and that until the assets w'ere realised the finoi assets 

would not take place, and that period of limiiation for a^ufr^ivfr *r ^ Parlncrship 

parlncrship account began from ihc dale of final^ dissolution ^ ^"5 

that dwisions under the Insolvency Acts Vid?h lay dow^ 

deemed to carry on business, so long as its busine^ss dehil should be 

. do not alTect the question. Those decisions will be ToimH 

V. Jelh Singh, A.I.R. 1938 Sind 82. See oSarp! 197. ^ Bhawunidas 

Bali Nath v. Chhofelah A.I.R. 1928 All. 58. 
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An inference that a partnership was dissolved cannot be drawn 

Negliaencc by a ^ partner or the partners 

partnen neglected to do or did not do anything further towards 

the carrying out of the objects of the partnership.^ 
doubt in such case it will be open to any other partner to 
apply iu the court under section 44 (d) for dissolution of partnership and 
accordingly in Krishnamachariar v. Sankar Sah- it was held that the 
refusal and neglect by a partner to perform duties undertaken by him will 
be a sufficient ground for enabling any other partner to move the court 
for dissolution of the firm. But if the right which is available to any 
partner, other than the partner who is guilty of misconduct, is not exerci¬ 
sed the partnership is not dissolved. In other words, in such cases no 
inference as to an intention to dissolve can be drawn from the mere fact 
of the partner neglecting or refusing to perform the duties. In such a case 
the firm can be dissolved by any agreement consented to by all the- 
partners.^ 


'^1 Where a partnership has been entered into for a fixed period with 

a clause enabling one partner to dissolve by giving it 
Dissolution by notice of a specified period to the other, it is clear 

agreement^"**" Other method ot"^dissolution by agreement 

between the partners must be strictly proved ; and where 
the party on whom the onus of proof lies relies on documents to prove the 
dissolution and the documents can with equal Justification be read as 
having two difierent meanings, the onus cannot be said to have been 


satisfactorily discharged.^ ^ ^ 


In a suit brought by a partner against his co-partners, it is some¬ 
times. contended that he had abandoned his interest 
Abandonment of jp the partnership business and was not entitled to 

^ participate in any profits subsequently made by the 
^ ■ business. Whether or not there has been such aband¬ 

onment of his rights by a partner as would amount to his withdrawal 
from the firm and termination of the relation of partnership between hims 
and erstwhile co-partners is a matter of inference dependent upon fact- 
and circumstances of each case.* But to raise a presumption of abandon¬ 
ment the evidence of conduct of the party must be plain and unambigu 
ous.® Sometimes laches on the part of a partner coupled with other 


1. Chuni Lol V. Shea Charan Lai, A.I.R. 1925 All. 787 ; Gulah Singh v. Catfutal, 1910 
M.P.L.J. 387—Partnership does nut stand dissolved automatically onground of 
neglect or failure of a partner to perform duties undertaken by him» 

2. A.I.R. 1921 P.C. 91. 

3. A.I.R. 1921 P.C. 91. 

4. Ratmnujachary v. Pohoomal Bros., A.I.R. 1926 Bom 585. See also Clifiotrlal 
Raianlalv. Rajnial, F.A. No. 50 of 1942 decided on 17*2*t950 Nag. (quoted in 
Indian Digest, 1951). 

5. See Maung Tha v. MaThein, 27 LA. 139; Cowell v. Watts, 19 L.J. Ch. 455 , 
Jones \.N. Vamouwer, etc,, Co., (19i0) App. Cas. 317 P.C.; Norway v. Rowe, 
(1812) 19 Ves. 144 ; Lake v. Craddock, 3 P. Wims, 158 ; Clegg v. Edmond^n, 
(1857) 8 De G.M. & G. 787 ; Prendergasi v. Tiirton, (1841) 1 Y. and C. Ch. Caj« 
98 and onappeaU3 L.J. (N.S.) Ch. 268; McLurey. Ripley, (1850) 2 Mac.» 
Gov. 275. 

6 . Peer Mohd. v. Mtihammad, l.L.R. 29 Bom. 234, at p. 248. 
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circumstances can be regarded as sufficient evidence of abandonment on 
his part though no positive evidence of it may be forthcoming. The 
subject is proposed to be discussed in a separate treatise on ‘Practice and 
Procedure relating to Law of Partnership in India . 


When under the articles of partnership provision is made for 

submission to arbitration in cases of dispute regarding 
Dissolution by all matters arising in connection with the partnership, 
arbitration. ^ for the arbitrator to decide whether or not 

dissolution has taken place.^ . In such cases the award of the arbitrator 
will be binding on the parties,* In a case where it was provided that the 
dissolution should be by deed, it was held that a submission by, deed of all 
matters in dispute between the partners, and an award under seal made 
upon that submission dissolving the partnership, had the effect of dissol¬ 
ving it, although nothing was said about dissolution in submission.® If a 
party to the arbitration allows question to be raised before the arbitrator 
without any objection on his part, it is not competent to him to dispute 
subsequently the authority of the arbitrator to decide it.* Where, however, 
the right to go to arbitration depends upon the happening of an event, 
the arbitrator has no jurisdiction to decide whether it has happened 

or not.® 

The partnership deed contained the following arbitration clause : 
In case of any dispute between the parties hereto arising out of or in 
connection with this deed of partnership or of the construction thereof, 
such dispute shall be referred to the arbitrators, one to be appointed by 
each of the parties and such arbitration shall be governed in all respects 
by the provisions of the Indian Arbitration Act or any statutory modifica¬ 
tion thereof. It was held that the arbitrators had power to decide whether 
or not the partnership should be dissolved and to award dissolution.® 


In Pannalal Paul v. PodmabaiPy the award did not explicitly state 
that partnership was dissolved but stated that the business of partner¬ 
ship, with all assets and liabilities had been allotted to one of the parlies 
from date of award and that other party will have no right, title and 
interest in such business from that date. It was held : Partnership must 
be said to have been dissolved from the. date of the award. 


Where there is an agreement between the partners providing for 
OmH of proof a particular mode of dissolution it will be for^ the 

Btridtly prove it.* 


partner alleging a contrary mode of dissolution to 


1. But he is not oecetsarily bound to do so. Stmmondsv. Swaine, \ Taunt. 549. 

2. Vaw^rty v. Simpson, (1896) 1 Ch. 166 ; Green v. Hearing, 1 W. Bl. 475 ; Belfieid 
V. Bourne, (1994) 1 Cb. 521 ; Machin v. Bennet\ (1900) W. N. p. 146. 

3. Hutchinson v. Whitfield, Hayes Ir. Ex. 7a. 

4. McAura v. Northern Assurance Co, Ltd, (1925) A.C. 619. 

5. Smith V. Martin, (1925) I K.B. 745. 

6. BaitavDasv. Shyam Sunder, l.L.K. (1946) l .C^l. 2Q3 

7. A.I.R. I960 Cal. 693 ; C.W.N. 816. 

8. Ramaiudaehary v. Pohoomai Bros, I.L.R. (1926) 50 Bom. 665. 
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The question whether a partnership is dissolved or not is not neces- 

Quesiioii as to ^ ^ question of fact ; it may be a question of a 
dissolution. mixed question of fact and law,^ So also the aue^tiA^ 


Section 25 

Change in the 
constitution of the 
6 rm—Effect—In¬ 
come-tax Act. 
1922,8.25. 

a wholc.^ 


of the Income-tax Act, 1922, does not regard a mere 
change m the personnel of the partners as amountins tn 
succession and disregards such a change. It follows 
therefrom that a mere change in the constitution of the 
partnership does not necessarily bring into existence a 
new assessable unitor a-distinct assessable entity ?nd 
in such a case there is no devolution of the business as 


2. Abandonment of partnership rights. 

interesUn^h: ,!a^'^:rsh%tiuXen^^ 

allow ‘the ;:rmer“s To^'w^ilcThe “> 

business was first entrusted to the olain^iff ^fo of all and the 

could not successfully run it, it was faken bac^k frnm when he 

and was then entrusted to the defendant it crmnlrT one year 

parties had abandoned their rights in the oartnershin^^ 

Afahajan v. KanhiyalalJankidas, A.l R ?963 M P 

par,neVse^e‘’s"33%X—'’f « 

4. Miscellaneous cases. 

(i) Section 40-CoDstruction of partnership agreement. 

\x\ E.F.D. Mehta v. M.F.D. Mehta (A.T R 1971 q p #Wa 

Z!'SS‘£, ir„'; “7,6-? S ‘“f^ 

the appellant had agreed “to go out of the partnership” and to^*acceDt"in 
^a^ue^'^ The"re "i; ^ deteZined by the named 

could by"rt:.arTg?e°em^^^^^^^^^ 

'■ zTk’!:!!:. 

2- ShtQffi I^qI V, Sliicin LoJ^ sup to 

4 S.C.455. ^ 

Hn 1:^34 I at. 53. 



DISSOLUTION BY AGRBBMBNT 


'.y'SK/ 4^7 


Sec. 40 ] 


of the parties settled under the terms thereof. There was an arbitration 
clause in the deed of partnership providing for referring to arbitration 
inter atia “all disputes and questions whatsoever which may arise during 
Ae partnership or afterwards between the partners touching the partner¬ 
ship agreement including division of assets, debts or liabilities. It was 
held : A dispute whether the partnerslup was dissolved ^^^ree- 

ihent was clearly a dispute between the parties touching the partnersh p 
agreement. When the partnership consisted of only two partner? and 
one partner agreed to retire, there can be no doubt that 
that one of the partners will retire amounts to dissolution of the partner¬ 
ship. the dispute whether parties agreed that Partnership 
is therefore covered by the arbitratiori clause in the deed ot partnership 
and can be referred to arbitration under the said clause. 


(ii)/t>issQluti<»n 


In Vasant Sheshrao v. .Ueviprasad^ it was held : Dissolution of _ part¬ 
nership must be the result of contract or with consent. Mere shifting of 
business to another place does not dissolve partnership unless it is m 
pursuance of agreement contemplated by section 40 of the Act. 


(i i) Sections 40. 45 to 48—Effect of dissolution—Whether firm ceases 
to exist. 

In Narendra Bcihadur Singh v. Chief Inspector of Stamps^ U,P.y 
a Special Bench of the Allahabad High Court held ; “From the provisions 
of the Partnership Act noted above (Ss. 40, 45 to 48), it will be clear that 
a mere dissolution of a firm does not bring about a complete extinction of 
the firm itself. The firm, even though for the limited purposes mentioned 
in the relevant sections, continues to exist until its affairs are finally and 
completely wound up. It is only after the dissolution of the linn that Us 
atVairs can be wound up at the instance of any of the partners. Till the 
debts and liabilities of the firm have been fully paid off no partner can 
claim any particular property as his own nor can he claim that he has any 
specific share or interest in any property of the firm. It is only when after 
payment of all the debts and liabilities of the firm there is a surplus lett 
that a partner can have the surplus distributed according to his rights. 
The accounts of the firm as between the partners have to be settled, subject 
to agreement by them, in accordance with the rules stated in Section 48. 
The partners of a firm presumably are not co-owners of the property ol 
the firm’ or its assets.” 


(iv) Section 40—Construction of partnership deed. 

\n Sheonarain y. Shree Kripa Shankar (A.I.R. 1972 Pat. 75, 77) the 
Patna High Court has recently held : “Moreover, the partnership deed 
clearly lays down that the provisions of the Act will apply where there is 
no specific provision in the partnership deed. Sectioh 40 of' the Act 
provides for dissolution of the partnership with the consent of all the 


1 . (1970) 72 Bom. L.R. 333. 

2. A.I.R. 1972 All. 1,5— Commr, o$ i.i.s.Dewas Cine Corporation, A.I.R. 1968 
S.C. 676; A. Narayanappa v. Bhaskara Krlshnappa, A I.R. 1966 S.C. 1300; 
Ajudhfa Pershad v. Sham Sunder, A.I.R. 1944 Lah. 13 (F.B.) relied upon. 
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parties. Sections 41 and 42 provide automatic dissolution of a partner¬ 
ship on the happening of certain events. Section 43 makes a provision 
for dissolution of the partnership at will, and Section 44 provides for the 
dissolution of a partnership by the Court under certain circumstances. 
Therefore, from the aforesaid facts, it cannot be said that the plaintiffs 
have no primal facie case as the partnership firms cannot be dissolved and 
they are not entitled to distribution or partition of the assets of the firm 
because if they do not like to continue as partners of the firm, they may 
retire and get their share of their capital paid by the other non-retiring 
partners.” 

(v) Section 40—Suit for dissolution. 

In Venkatlal v. Kanhai) ahP^ a suit for dissolution of partnership 
createdon 14-8-1929 was filed on 22-6-1957. There was deposition by 
the defendant about being a partner made in another suit on 14-10-1946. 
It was held that the deposition fell under S. 21 of the Evidence Act, 1872, 
and was admissible against the defendant, and that the suit ffled on 
22-6-1952 was not barred under Art. 120 of the Limitation Act, 1908. 

(vi) Section 40—Transfer of running business. 

Transfer of running business by itself will not bring about dissolution 
of the firm. * 


41 . A firm is dissolved— 

Compulsory dis- (a) by the adjudication of all the partners 

solution. or of all the partners but one as insolvent^ of 

(b) by the happening of any event which makes it uillaw'- 
ful for the business of the firm to be carried on or for the 
partners to carry it on in partnership-: 

Provided that, when more than one separate adventure 
or undertaking is carried on by the firm, the illegality of 
one or more shall not of itself cause the dissolution of the 
firm in respect of its lawful adventures and undertakings. 

Synopsis 

1. Clause (a)—Insolvency of partners^ becoming unlawful, 

2. Clause {b)Susmess of the firm. 3. Effect of war. 

Clause ( 0 ) is new but needs hardly any coxnment. Clause (6) is 
taken from section 34 of the English Act and section 255 of the repealed 
chapter of the Indian Contract Act. The proviso incorporates a suggestion 


1. 1962 M.P.L.J. (Notes) 303. 

2. Radha SoanU Satsangh Sqbho v. Pawnn Electric Refrigerating Co., A«1.K. 

All. 9. 


t9m 
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made by Lord Lindley in his treatise on Partnership.^ It will he 
noted that this section mentions the only circumstances which apart from 
any agreement between parties or the decision of the court, ipso facto 
operate as a dissolution of the partnership. 


H 


/ 


(1) Clause (a)—Insolvency of the partners. 


, Clause (a) is a. necessary corollary to section 34(1). Under that 
section a partner on being adjudged insolvent ceases to be a partner from 
the moment of his adjudication. It is clear that if all the partners or all 
but one are declared insolvent, there can no longer be a firm for its 
existence implies at least two partners competent to carry on the business. 
It is immaterial whether the partners are adjudicated, as insolvents 
separately or collectively.^ 

The effect of a partner's jngMv<>ney when t he case. .daea^ot-feli within 
this clause, is dealt with in section 34(1) and section 42(d). 


n 


y 2.. Clause (b)^Busiaess of the firm becoming unlawful. 


Under clause (6) a partnership is in every case dissolved by the 
happening of any event which makes it unlawful for the business of 
the firm to be carried on or for the partners to carry it on in partner¬ 
ship. The section, however, has no application where the partnership 
is illegal ab initiOy for in such a case there being no partnership in the 
eye of law, there can be no question as to dissolution.'^ A partnership 
that does not exist cannot be dissolved. Clause (b) therefore refers to a 
partnership which was legal when it was brought intp being but subsequ¬ 
ently by the intervening of a certain event it became illegal.^ /vj 


The operation of this clause is attracted when either of the two 
circumstances arises :— 

(1) When it becomes unlawful for partners to carry on business 
in partnership, e.g.. when a war breaks out and some of the partners 
bccomTaU^enemiesand ate residing in territory the Goverment of which 
is at war with Great Britain. All contracts entered into before the out¬ 
break of hostilities are abrogated if they ensure to the aid of the enemy or 
if they involve any dealing with the enemy.® 

(2) When it becomes unlawful for the partners to carry on the 
particular business that they are carrying on c.g., where a firm is carrying 


1 Cf. Lindley, p* 586 where Lord Lindley observes : ‘‘But if a firm carries on more 
businesses than one, the iUegaliiy of one of them will not, it is apprehended, 
dissolve the firm as to others : at least not unless all the businesses are so 

onnected that the cessation of one of them involves the cessation of all-*' 

2 f be rights and liabilities of the parties will be governed by sections 23, 46 and 
65 of the Indian Contract Act. 

3 Hail AU Khan V. Abdul Jabll Khan, I.L.R. 1 Lah. 276 ; Esposito v. Bowden, 

1857)27 L.J. Q-B. 17; Hugh Stevenson 6c Sons v. AktlengeseUaschft for 
tartonnagen Industries (1918) A.C. 239 ; R. v. Kupfer, (1915) 2 KB. 321, 338 ; 
Marshal tSt Co. v, Naginchand, I.L.R. (1918) 42 Bom. 473 ; Madhoram v. Sett, 
1 L R. (1918)45 Cal. 28. As to joinder of an alien enemy as cu-plaintilT in an 
action for winding up partnership affairs see Rodriquez v. Speyer Bros. (1919) 
A C. 59 
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on the business of exporting feathers of heron and a notihcation is 
issued by the Governor-General in Council under the Sea Customs Act 
(Vni of 1878) declaring the export of such feathers as illegal.* Again, 
if A is the partner with six other persons in a certain business and an 
Act is passed by the Legislature making it unlawful for more than the 
prescribed number of persons to carry on that business in partnership, 
the partnership of which A is a member is dissolved.^ Where A and 
B became partners in the business of a particular public-house and the 
licences were subsequently withdrawn by the magistrates, so that they 
could no longer lawfully ‘Carry on business, then the partnership would 
ipso facto be dissolved, although they had agreed to carry it on for a 
fixed term of which there might be many years unexpired.® In Rama 
Moopan_\. Afutha Afoopan,^ihcTQ was a partnership agreement either 
contemporaneous with or subsequent to an abkari auction sale contempla¬ 
ting that the proprietary interest in the business carried on by virtue of 
the licence granted to the bidder at the sale shall become the property of 
the partnership. Such an agreement was held illegal as being Contrary to 
Rule 27 of the Rules under the Madras Abkari Sales Notification. 

In Maharaj Mul v Hira Mul^ it was held : S. 25, Punjab Laws 
Act. only applies to a person’s misconduct previous to his being declared 
an insolvent, and the bankruptcy of a firm docs not necessarilxjnvolve a 
legal prohibition of its business. The partners themselves are thereby 
prevented from carrying on the business, but it does not follow that the 
business is itself prohibited by law. 

In M!s Oucih Cocogem and Provision Stores v. Commr, of I.T., 
UPf three partners constituted a firm to sell store provisions, 
packed medicines and wine. The sale of wine was found unlawful. It 
was held : The partnership will not fail in its entirety as it is possible to 
separate the object of selling wines from the other objects, and the partner¬ 
ship was partly valid. It could therefore be registered under S. 26-A 

of the Income-tax Act, 1922. 


3. Effect of war. 

When two supreme powers arc at war, all persons who, for the time 
. being, arc the subjects of either become, m contempJa- 

\yar and pahner- tribunals of both, hostile to the subjects 

of the other ; and so long as the war lasts all 

between them, whether of a commercial nature or -nd 

illegal. The subjects for the time being of the one Lr- 

incanable (save in very exceptional circumstances), without *“““ P' 
mission of Utering into any valid contract with the subjects for the 


1. Fazal MtihaAtmad V. Ata Muhammad, A.I.R. 1929 Lah. 663. ,, 019 ) ts 

2. Rodriquez v.'^.Sp^ver Bros, (1919) A.C 59 \ Grimld v. .WaJdington, (ISIlfJ 
Johns 57. See also Pollock, p. 89. 

3. Underhill, p. 115. 

4 . A.I.R. 1940 Mad. 705. 

5 . 37 P.R. 1897. 

6. 69I.T.R.:819 (All.). 
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being of the other ; and all existing executory contracts which for ihcir 
further performance require intercourse between them are icrrninatcd even 
though they contain a clause suspending their performance during the war. 
But rights accrued before the war are not destroyed ; though the outbreak 
of war may render the further performance of an executory contract 
impossible, because illegal, it does not avoid the contract ab initio\ nor will 
an enemy's property on land be confiscated, but he 
though it may not be handed over to him until peace is established , Jhen 
subject to the terms of peace, he will be entitled to receive it with all its 

fruits.^ ^ 

“Inconsequence of their enemy status and the illcgaliiy of all 
intercourse between them, no partnership can subsist between the subject 
of hostile powers, and if two partners are resident in two different 
countries their partnership is determined by a war between these countries. 

‘These doctrines, however, are only recognised and enforced by 
belligerent powers. Neutrals do not apply them to the determination ol 
commercial questions arising between the subject of belligerent btaics , 
nor are they affected by the Hague conventions of 1907.“- 

On this subject Pollock observes 

“The war of 1914—1918 brought these matters into prominence. 
Commercial relations involving subjects of a State which has become 
hostile, or persons carrying on their business in the territory of such a 
State, had to be considered in the light of two quite distinct rules of the 
Common Law, one as to personal disqualification, the other as to trading 
with enemies. There was considerable doubt as to several points until 
the full Court of Appeal dealt with a group of cases early icu 1915. The 
results of that considered judgment are as follows 

The term‘alien enemy’ incltdes persons of any nationally volun¬ 
tarily resident in a hostile country. 

But it does not include, for the purpose of the common law rules 
a subject of an enemy State resident within the realm with the licence of 
the Crown ; and registration of an alien under the Aliens Registration 
Act, 1914, and the Aliens Restriction Order made in pursuance of the 
Act*, o^raics to confer such a licence. 

Otherwise the general and ancient rule is that an alien enemy cannot 
sue in the King’s Court, but he can be sued, may be heard in defence, and, 
if so advised, can appeal. The practical difficulties of substituted service 
on an enemy defendant outside the jurisdiction, with which the court also 
dealt, are beyond our scope here. 

It is conceived that transactions with a foreign company liaving a 
seat of business in England are governed by the same rule as transactions 


1. Hagk Stevenson & Sons w. Akriengesellschafr, etc. etc. (1918^ A C. 239,245. 

2. Lindley, pp. 106 to 110 based on authorities cited therein. 

3. Pollock on Law of Partnership, 15lh Edn., pp. 90, 91 and auilioriiics died 
there! n. 



472 


THE INDIAN PARTNERSHIP ACT 


[ Sec. 41 


with an individual alien. A company registered and having its place 
of business in hostile country is treated in our Prize Courts as an enemy 
without regard to the nationality of its shareholders. 

Thejuleas to dissolution of partnership as regards any partner 
who is alien enemy is not affected, except as to the definition of enemy 
character. If all the partners in a firm trading here were enemy aliens, 
every one of them would have to register separately. 

The judgment of the Court of Appeal obviously does not affect 
any special restrictions imposed by statute or statutory orders on enemy 
subjects resident here by licence. 

Inasmuch as a body corporate may be a partner, it is proper to note 
here that the friendly or hostile character of such a body is not conclus- 
vely determined by the place of its registration and its official scat, nor 
by the nationality of its members or the majority of them. A company 
incorporated and registered here may be an enemy if it carries on busi¬ 
ness in enemy country, if its business is under the control of persons 
resident in an enemy country or adhering to or controlled by enemies ; 
on which last question the prevailing character of the shareholders is 
material though not conclusive.’' 


“It is to be remembered that whether a person is or is not to be 
. considered as an enemy depends not on whether 

en^y ^ there is war between this country and his native land 

nor upon his personal hostility or friendliness, but 
upon whether there is \%ar between this country and the country in which 
he is voluntariiy resident. It is the place of his residence or trading,' and 
not the place of his birth or his personal attitude which is of importance 
in these matters and, therefore, if a foreigner comes over here, enters 
into partnership here, and dwells here, and then war breaks out between 
this country and that of which he is a native, the partnership will not, nor 
vk'il! his right as a partner (so long as he remains here with the permission 
of the Crown), be affected by the war, any more than if he were an English 
man. His position will be the same if he is resident in a neutral country. 
On the other hand, if a partnership consists wholly of Englishmen, some 
of whom reside here and some in another country, and war breaks out 
between the country and this, ihe partners abroad become enemies for 
all purposes of trade and commerce, just as much as if they were natives 
of the country in which they reside. The same is true, even in the absence 
of any fixed residence in the belligerent country, if some of the partners 
go over there and trade there during the war."^ 

Though an action is not competent by or on behalf of an alien 

enemy withoul a licence from the King, he is liable to 
Alien enemy may ^ ffcltish Court. The main difficulty in a 

■ suit against him is, however how to effect service on 

himr The only mode of service which can be resorted to is substituted 


I Lindlev, pp. 109. 110. S^c Porter v. Freundebers^ (1915) 1 K.B. ZSl ; Johnstone, 
V. Pedhr (1928) 2 A.C. 263 ; R. v. Kupfer, (1915) 2 KB. 3121. 334 ; 

Mexican, (1918) A.C. 422,427 ; McConnel w. Hector, Z Bos. & P. 113 ; O Mealey 
V. yViison, 1 Camp. 482. 
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service which can be permitted only in circumstances pointed out in-the 
well-known case of Porter v. Frendenbnrg^ to which reference may be 
made. 


Subject to contract between the partners a firm is 
dissolved — 


Dissolution on the 
happening of certain 
contingencicE?‘ 


4 

(a) if constituted for a fixed term, by 
the expiry of that term ; 


(b) if constituted to carry out one or more adventures 
or undertakings, by the completion thereof;; 

(c) by the death of a partner ; and 

# 

* 

(d) by the adjudication of a partner as an insolvent. 


Synopsis 


1. Clause {d)—expiry of term fixed. 

2. Clause {b)—‘Partnership for single 
adventure or undertaking. 

3. Clause {c)—‘Dissolution by death. 


4. Clause {d) — Jnsoheucy of a 
partner. 

5. Onus as to dissolution 

6. Suit for accounts of dissolved 
partnership. 


Clauses {a) and (b) of this section are taken from clauses (<3) and {b) 
of section 32 of the English Act ; clauses (c) and (</) are taken from sec¬ 
tion 33 (1) of that Act, Clause (a) corresponds to section 253(10) of the 
repealed chapter of the Indian Contract Act and the case mentioned in 
clause {d) was a ground for a suit for dissolution under section 254 (2) 
of that Act. Whereas under the old law insolvency of a partner did not 
ipso facto cause dissolution of the partnership, under the present enact¬ 
ment firm is dissolved by the adjudication of a partner as an insolvent 
unless there is an agreement to the contrary. 


It is to be observed that each clause of this section is independently 
operative of the other clauses. 

/ 

There is no corresponding provision in the Partnership Act as there 

was in S 253 (7) of the Contract Act providing for the 
Retirement of dissolution of the partnership on any member of the 
one partner. partnership ceasing to be a partner. When an express 

provision in the Contract Act is omitted in compiling a separate Act for 
partnership, it is obvious that the omission is designed and not accidental. 
It follows that the retirement of a partner .from the partnership has not the 
legal effect of dissolving it.* 

In ChunUal Bhagwandas Gandhi v. Ahmed Rowther^ it was held : 
Where a partnership firm is formed consisting of two partners only, then 


1. (1915) 1 K;B. 857. 

2. Sudarsanams. Vlswanadham, A.f.R. 1955 Andhra ^Z. 

3. CommtMsidner of fneomftax, Madras r. Krishna Aiyer, A.I.R. 1929 Mad. 67. 
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on the retirement of one of the partners, the remaining partner alone can¬ 
not constitute a partnership and it ceases to exist. And if a suit is insti¬ 
tuted on behalf of a partnership which has no existence, the suit is liable 
to be dismissed. On the facts of the case, the plaintiff would not ask to 
amend the plaint, as to allow him to do so would be to hold a premium 
for false affidavits and perjured testimony, 

vJ ^ t. Clause (fl)—expiry of term fixed. 


A contract of partnership comes to an end when the period under 
the written agreement expires,* unless it could be shown Ihait he parties by 
express or implied agreement consented to continue the partnership 
business- The dissolution of a partnership constituted fora fixed period 
on the expiry of that period is a necessary result of the terms of the 
original contract. But a partnership for a fixed term is not exempt from 
dissolution by any of the other possible causes before the expiration of 
such term.=* The death of a partner before the expiry of the period fixed 
for partnership, in the absence of a contract to the contrary, would result 
in dissolution of the firm.^ 

Where a partnership has come into existence for a fixed period with 
a clause enabling one partner to dissolve by giving notice of a specified 
period to the other then any other^ method of dissolution by agreement 
between the partners must be strictly proved, and where the party on 
whom the onus of proof lies relies on a document to prove the dissolution 
and the document can with equal justification be read as having two 
different meanings then the party fails to satisfy the onus which lay upon 

him.** 


It is open to a partner to adduce oral evidence to provide that the 

partnership formed for fixed term has been dissolved and 
Oral evidence is payment has been made within that period in spite of 

‘rr^c the term of the registered deed.» 

expiry of term. 


As already noted,® where it 'is shown that the parties by express or 

implied agreement consented to continue the parmer- 
ship business, then the partnership will be deemed to 
continue ; and in such a case if there is no evidence ^ to 
the additional term for which it is to continue, n 
will be deemed to be a partnership aUwiU which is capable of being terras 
nated by notice.’ Where such notice is given, the firm is dissolved as from 
the date mentioned in the notice as the date of dissolution or, if no date 
so mentioned as from the date of the communication of the notice. 


Continuance of 
partnership after 
expiry of term. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


ihiam Lai v. Shiam Lal.'A.X,^. 1935 All. 1008. 
*oll<Kk & Mulla, p. 118. 


'OliOCK « MUim, F* ^ 

A.I.R. 1925 Sind 300. 

Ra mwiujac hary v. Pultoo Mai Bros., A.I.R. 1926 Bom. 585. 

^ural Hasan v. Jmambux, A.I.R. 1932 Nag. 42. . 

See notes under sections 7 and 17 on pages 133, 235 ante. See also section 
the Indian Evidence Act. 


Section 43 (1) post. 
Section 43 (2) post. 
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In Veukatasubbayya Gupta v. Gadireddi Alliah^ it was held : The date 
K* 1 of coming to a close of all the business of partnership 
canh-^tTdatc ©r ^''eluding the realization of the outstandings has never 
dissolution. been regarded as the criterion for the the fixation of the 

lime of dissolution. ‘Dissolution and winding up are l.wo 
different concepts. Realization of the assets is a part of the winding up and 
•not of dissolution unless perhaps, it was expressly or by necessary impli¬ 
cation agreed upon by the parties that the life of the partnership should be 
co-terminous with the collection of the last debt. Where from the claim 
of the plaintiff it is clear that the common intention of the parties is that 
the partnership should subsist for five years it would dissolve on the expiry 
of the period of five years. 

f 2. Clause {b )—Fartnersbip for single adventure or undertaking. 


Where a partnership is formed for single undertaking or adveniiirc 

an agreement that the partnership shall last till the 
termination of the undertaking or adventure will be 
ve^urc.' inferred.* The object is to lay down a rule of law by 

which in case of an undertaking or adventure a term may 
be attributed to the partnership, even though it was not expressly made 
any term,^ but the fact that the partnership is entered into for a single 
adventure, and therefore is to last till the completion of the adventure, docs 
not preclude dissolution by the death of a partner.^ In Rcade v. Bciulcy,^ 
a publisher agreed to publish at his own expense a book written by 11, and 
to pay to B, half the net profits, if any, as ascertained by certain conven¬ 
tional method of taking accounts. It was held that this joint adventure 
could be terminated by the author by giving notice to the publisher 
after the publication of any given edition. In Mavi Singh v. Dial 
Singh^ in a suit for partnership and rendition of accounts it appeared from 
the pleadings and the statements of the parties that the partnership was 
entered into for the purpo se o f doing excavation work and such other 
works as the descendants might undertake to do. It was held that there 
was no presumption that the partnership was dissolved by the completion 
of a particular advent ure of excavation, and the burden of proving a 
dissolution in such case lay on the party asserting it. 

The Supreme Court held in Gherulal Parokh v. Mahadeodas 
Maiya^ ; Where partnership is constituted to carry out contracts with 
specified persons during particular seasons, partnership stands dissolved 
when contracts are closed. 


1. (1958) An. L.T. 827. 

2. McClean v. Kennard, (1874) 9 Ch. App. 336 (death of a parincr beTorc completion 

of the adventure—mode of ascertaining the interest) v. Bentley A 

K. & J.656. 

3. Savyad Abdul V. Tumtdury^ 1927 Mad. 491. 

4. Ibid.t followed in SudersUan Singh v. Ctirdial Singh^ (1967) 69 P.L.R. 298—partner¬ 
ship for particular adventure ; death of partner dissolves partnership. See also 
A.I.R. 1934 Mad. 162. 

5. (1858) 4 k. & J. 656. 

6. 42 I.C. 459. 

7 A.I.R. 1959 S.C. 781 followed in Ram Kumar v. KIshanhf ChhoteyUd (1971) A.L.J. 

108 . 



476 


THE INDIAN PARTNERSHIP ACT 


[ Sec. 42 


In Indramani Mahapatra v. Bijoy Chandra Das^^ there was unregis¬ 
tered partnership. The undertakii g for which partnership was formed 
was complete. One of the partners claimed dissolution of the partnership 
and rendition of accounts from the others. It was held that the suit was 
maintainable under S. 69 (3) (a) of the Act. 

In Basatulalv. Chiranjual {X.l.K. 1968 Pat. 96), a firm was consti¬ 
tuted to carry out a specific undertaking to supply certain quantity of grain 
to the Indian Government Railway Coal Department. The contract was, 
however, prematurely terminated after supply of part of goods. There¬ 
upon one of the partners brought a suit for recovering his share of the assets 
of partnership. The question was in respect of limitation for the suit. It 
■was held : It cannot be said that with the supply of part of goods, the 
contract work, for which the partnership was started was completed or full 
supply made, so as to attract the provisions of S. 42 (b) of the Act for the 
dissolution of the firm. Apart from that, completion of an adventure or 
undertaking in the instant case wilTnot mean supply of a part of the goods 
for which the partnership was envisaged, but will also mean the realisation 
of the amount in respect of the said supply. The firm dissolved on the 
final realization of assets and the limitation ran from the date of final 
realisation of assets. The suit was therefore within limitation.=^ 

In Gulab Singh v. Gattulal (1970 M.P.L.J. 387) it was held : There is 
no necessary presumption that the duration of a sub-partnership is to be 
the same as that of main partnership. 

When two persons form themselves into a partnership for the 

purpose of carrying on chit transaction for 50 months, 
Partnership for ^hit may come to an end on the expiry of the 50th 
carrying on^it to between the two partners who are joint 

* stockholders the adventure or undertaking does not 
come to an end immediately, for moneys due to the partnership from the 
subscribers have to be collected and the liabilities have to be discharged. 
It is only after this that the business can be said to come to an end. 
As between the two the relationship of partners continues until the 
termination of the business of the partnership Le. until all the assets of the 
partnership are realised and the liabilities paid.® But partnership can be 
terminated by agreement of partners and when there is dissolution ot the 

firm by agreement of the partners, section 42 of the Act will not apply. 

Where the object of a partnership is to exploit a salt licence and the 

sale agency obtained in the name of the partnership and 
Partnership to intention of the parties was that the partnership 
exploit salt licence, continue so long as the agency of salt continued 

or till separate agencies were ■ obtained by the parties in r®spwUve 

names, the partners must be held to have been dissolved under S. 42(b) « 
salt control was lifted in January 1947 and the licence in the name of the 

firm came to an end.® 

See also notes under section S, pages l23 to 125 ante. 



3. 

4. 

5. 


3 O.J.D. 190. 

eJiaiParakhs.MahadeodasMaiya,A.l.K. 1959 S.C. 781 and y. 

ishinaih, A.I.R. 1954 Pat. 53 distinguished ; Yartagadda China Raiayya V. 
mepudi Yenkafaramayya, A.I.R. 1959 A.P. 551 followed. ^ 

,„uet Nadar v. Thangayyd Nadar, A.I.R. 1^2 Mad. 104. See also 
eelakmUan v. Krishnan Kochukannan, A.I.R. 1967 Ker. 96. 

\shnan Neelakantan v. Krishnan Kochukannan, A.I.R. 1967 Ker. 96. 
mnarayan v. Kashinath, A.I.R. 1954 Pat. 53. 
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partners ipso facto causes dissoIutk>n^n^^ death of one oflhe 

founded on a of the partnership. This rule is 

the relationship rely on the DersoMl chaTf that persons who enter into 
and ability of one anothe? anTthi ‘'*‘®'*‘** substance, knowledge 

away with these elements and rhp ^ partner in most cases does 

agreement between the partners it warnf‘’’® absence of any 
them was to term^ate ^ ‘bat death of one of 

them. Bm it is t^mDetent to .‘’““"“ship subsisting between 

any one of them t“e &ha^i nof hJ ° of 

representative shall be entitled to sto**® and his nominee or legal 

itself for a matte? of infere^^^^ oxprlss 

circumstance of the Mse • Th? ?^nd^fet of ,1?®' °*'’er 

parties subsequent to the delth Z thf plrtner”^ After'"‘?L d‘ea?h °^‘''® 

t^e i?^s"o'f^h^r^e;"eeett^^^^ ’ Zt^r 

«a« r L^f £E 

plrtneS" ‘''® create'^ ^ nTw 

In Kesrimal V. Dulicfmnd* it was held: It is true that <2 
PMtnership Act provides that a firm is dissolved by tL delth of a DartnJr 
This would be subject to contract between the partners Again i^VnAf* 
necessary that a contract between the partners in this conne^c/inn L h 
express, but may be implied and it may be possible to s?ell out ?Mrh‘’«® 

Tthe deSSSU ‘ha ‘surviving par’Jner and htrt 


In Harmonan v. Sudarsan^ th^r^ wac 

heirs of a deceased partner joining the business but the^illn 

of the partners who died in'1909? stepperfnto his Plac2 aL 
accepted as partners in a continuing firm and in were 

bated capital to and withdrew sums ^of mone^ from the^ r!"' 

quently for various reasons the business was stooned*^ Tn™’ 
dissolution of the partnership in 1913 one of the Snfenti«nc^ suit for 
the suit was barred by limitation as the firm was dis^nUR^” 
was held that the partnership was not dissolved on the Xath ^of" th^ 
circumstances of the case pointed to an agreement to the Mntrary. 

g. Harmohan v. Sudarsan, A.I.R. 1921 CaL 538 • Ptmfnb a, d . , . 

Singh Culab Singh, A.I.R. 1935 Lah. 3» • ^22^'f/''- 

W.N. 229 : RflsflW/R/61V. R<74« Lai, (19» f 

^r/jAonv. Hor^vv/m/, 101 P.R. 1914. ' ' ^ '*'’■ '5‘9i MalwraJ 

Ram Kumar y. Khhori Lai, A.hK. 1946 Ai\ 2S9 rnllntt,.^ •- .- 

A.I.R. 1969 P. & H. 244-Contract to CMiinuc Harcharan, 

may be implied from conduct of parties The fnSHJr*^*** death of a partner 

in Commr.ofLT. v. C.S. Af///s. vTlJt i966 S c{ ™ disUngdihed 

M,S.V. Nai^anan Chetiar v. Vmaval Arht ▲ td 

approved laCommr. oft.T. v. G. S, Mills, Zlk i^k r'lf ‘ 28? : 

AJ.R. 1959 Raj. 140. ' 

AJ.R. 1921. Cal. 5?8. 


2 . 


3. 

4. 

5. 
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S .o i™'» «..o.',»n b«.«.. .!« ..;J ” '‘'."“J: 

constituted a contract to the contrary. But the court negativea ine 
con cn ion and held that from the above clause an agreement to the 
com could not be spelt out and so on ‘he death ‘he partner there 
was a dissolution of the partnership. Venkatasuba Rao J. said 
“Assuming that the articles contained a ‘contract to the contrary, to the 
elTect that the partnership was to be continued fo*. ^ 

heirs of the deceased partners it was not a contract which the court will 

enforce. And the heirs having declined to continue as partneis the 
partnership was dissolved by the death of the partner. 

In Gokul Krishna v. Sashinwklu- a partneisnip was. entered into 
in 1883 between the husband of the plaintiff and the defendant. The 
husband of the plaintilf died in 1887 and the defendants continued the 
business on the assumption that the plaintiff was a partner There was no 
direct evidence of any contract between the original partners as to the 
effect of Heath of any partner but the conduct of the partners showed that 
everybody regarded the partnership as continuing. In a suit by the 
nlaimiir 4r accounts in 1908 it was contended that the suit was barred by 

Hmilaiion on the ground of dissolution of the firm on the death of the 

nlainiilTs husband. It was held that the firm could not be deemed to 
have been dissolved on his death and that the suit was within time. 

There must be satisfactory evidence, however, to show that the 

partners had agreed or must be deemed to have agreed 
Siiiisfuctory cvi- . ^yas not lo result in 

jvnee necessary. of ihe iirm.=* The court will not readily infer 

uiat death of a partner was not to result in dissolution in the absence of 
satisfactory evidence of such an agreement or unless the facts and circum- 
stan^ of the case are such as to clearly indicate that such an inference 

mu^be drawn.-' 

In Oswal v R.V. Dixit,^ it was held : The existence of an agreement 
between the partners to the effect that the death of a partner shall not 
cause dissolution of the partnership can be inferred from the conduct ot 
the parties. A plea of one continued partnership, m spite of the imerven- 
ino deaths of two partners, at the time of the deaih of each of those 
partners the legal representatives of the deceased partners stepping into liis 

shoes, sufficiently raises a plea of existence of an agreement between the 

Durtners to the effect that the death of a partner shall not cause dissolution 
of the partnership. If the other side wants to dispute the continuance ol 
the partnership in spite of the death of a partner then that party has to 

plead so specifically. , 

In-Sudarsanam v. Viswanadham,^ a deed of partnership recited that 
the partnership was composed of two categories of partners, namely fU 


1 A.I.R. 1934 Mad. 162. 

2 (1911) 16 Cal. W.N.299, 301. 

3' Jaui V Banwori Lai, A.T.R. (1923) 4 Lah. 350 (P.C.). Sec also Karlor v. Harcharan, 
■ A.l.R. 1969 1V&H. 244. 

4. A.I.R. 1955 Nag. 46 ; 1955 Nag. L.J. 656, 

5. A.I.R. 1955.Andhra;.12. 
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principal partners and (ii) working partners. A distinction was maintained 
between the two classes of partners. In the case of the former, the 
I^incipal partners included not only the contracting partners, but also 
their heirs, executors and administrators, whereas in the case of the latter, 
the partners did not include their heirs. It was held that under the terms 
of the partnership deed it was not intended that the death of any principal 
partners wouM. dissolve the partnership. 


In Commr, of LT. v. Xi.S, MiUs,^ N and B, as kartas of their joint 

Partae^D consis- entered into a partnership on September, 1943, 

tir« of only business of “Seth Govindram Sugar 

partners. Mills” in erstwhile Holkar State. There was an 

agreement between them that on the death of any of 
them the partnership should not dissolve and the legal heir or nominee of 
the deceased partner should be taken in his place. N died in 1945 leaving 
three widows and two minors in his family. B continued to work the 
Sugar Mill. N’s son attained majority in December 1949 In the 
assessment year 1950-51, B and N’s son applied for registration under 
Section 26-A of the Income-tax, 1922, on the basis of the agreement in 
1943. The Supreme Court held : **Section 42{c) of the Partnership Act 
can appropriately be applied to a partnership where there are more than two 
partners,^ If one of them dies, the firm is dissolved ; but if there is a 
contract to the contrary, the surviving partners will continue the firm 
On the other hand, if one of the two partners of a'firm dies, the firm auto¬ 
matically comes to an end and thereafter there is no partnership for a 
third party to be introduced therein and, therefore, there is no scope for 
applying cl. (c) of S. 42 to such a situation. It may be (hat pursuant to the 
wishes or the directions of the deceased partner the surviving partner may 
enter into a new partnership with the heir of the deceased partner, but 

a new partnership. In this light S. 31 of the 
Partnership Act falls m line with S. 42’ thereof. That section only recog¬ 
nizes the validity of a contract between the partners to introduce a third 
party without the consent of all the existing partners : it presupposes the 
existence of a partnership : it does not apply to a partnership of two 
partners which is dissolved by the death of any of them, for in that event 
there Is no partnership at ail for any new partner to be inducted into it 
without the consent of others.”® 

The following observations of Agarwala J. in Mt, Sitghra v Babu* 
were approved : 


1 . 


2 . 

3. 


4. 


A.l.R. ]966S.C.2i i Mst. Sughraw. Babu^ A.T.R. 1952 All. SQG ' Narav/ytt/,rf „ 
l/maval, A.I.R. 1959 Mad. 288 approved ; Ram Kumar v. Kishori Lai AIR 
All. 259 dblingulshed ; Chainkaran Sidhkaran y. RaeVtakVaT yhiZan^^^^^ 

1956 Nag 66, Han, Raj v. Gcrak Na,h Pandey, 66 

In view of.his decision of the Supreme^certain observation in KarZrv 

Harcharan, A.I.R. 1969 P.& H. 244, with respect, do nol hold good. 

Italics author's. 

* 

The Supreme court decision was referred to in Minor Dorairai v Karntxmy,t. 
Ambaiam.K\^G9) \ Mad L.J 348 : A.I.R. 1970 Mad. 119-A 

2^one of the partners and to such a pa "- 
nershjp the phrase ‘subject to contract between the partners, cannot apply, because 
a partnership necessarily involves a minimum of two partners Even wh^r.r,h- 
legal reprt^entaU^ of the decea^ partner take and ^r^on he 

business with the other partner, it will only be a new partnership. 

A.I.R. 19S2 All. .^06 at p. 507. 
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“In the case of a partnership consisting of only iwo persons, no 
partnership remains on the death of one of them and, therefore, it is a 
contradiction in terms to say that there can be a contract between two 
partners to the effect that on the death of one of them the partnership 
will not be dissolved but will continue. Partnership is not a matter of 
status, it is a matter of contract. No heir can be said to become a 
partner with another person without his own consent, express or implied.** 

Similarly, the following view of Ramchandra Iyer J. (as he then 
was) in Narayanan v. Uniaval^ was approved : 

“.if one of the partners died, there will _not be any partnership 

existing to which the legal representatives of the deceased partner could be 
taken in. In such a case the partnership would come to an end by the 
death of one of the two partners, and if the legal representative of the 
deceased partner joins in the business later, it should be referable to a new 
partnership between them.” 

On the facts of the case the Supreme Court Held that, as conceded 
in the High Court, there was a partnership from December 13, 1949. when 
N’SsSon V attained majority and that from December 13, 1949, the business 
was carried on in partnership between V, representing his branch of the 
family, and B representing his branch of the family (N had died in 1945. 
It was therefore a new partnership.) 

In Bengal Hemp Supply Co. v. Radha Kishan, (A.I.R. 1969 All. 129), 
X was a registered partnership of which M and R were the partners. 
The firm entered into contract with another firm Y in 1950 for supply of 
hemp rope cuttings. In 1951 M died on 1-4-I95I. On M*s death, his 
son was taken as partner in the firm. In 1954 X filed a suit for damages 
for breach of contract through R. It was held : The suit as framed by X 
was not maintainable, since son of M was not partner when the contract 
was entered into and since on the death of M, the firm stood dissolved. 

In Lahoriram Prashar v. State of W.B. (A.I R. 1967 Cal. 444, 446) 
it was held : In paragraph 7 of the petition it is staled that R died od 
August 11. 1949, and thereupon the appellant became the sole proprietor 
of the firm (which consisted of two partners only) on and from that date. 
There is nothing in the petition to show that there was an agreement 
between the partners that on the death of either of them the surviving 
partner would become the proprietor of the firm. The appellant was 
therefore not entitled to maintain a writ petition on behalf of the firm 
which stood dissolved on the death of one partner. (The writ petition 
was in respect of claim for compensation on behalf of partnership firm). 

In Tulsiram v. Anni Bai (A.I.R. 1963 Orissa 11) it was held : “True, 
normally the partnership would stand dissolved on the death of a partner 
unless it is otherwise contracted for, but if it is found from the subsequent 
conduct of the parties that despite the death of a partner, the partnership 
business continued and functibned, then it would be taken that it 
continued by virtue of contractual relationship.** (In this case the part* 
nership firm was between' two joint families). Devji Goa v. Trfcamji 
Jiwahdas, (A.I.R. 1945 P.C. 91) was relied on along with other cases. In 
that case Sir Madhavan Nair held that where a partnership with a firm 


1 . A.I.R. 1959Mad. 283ati>. 284. 
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has gone on as a living concern continuously since the time it was startcd» 
the separation or death of some members of the firm* others—their sons 
or grandsons taking their place, cannot amount to dissolution as the 
other partners have presumably agreed to treat as partners the remaining 
members of the firm or such members as were added to it from time to 
time. 

}n K.K, Shah v. Khorshed Banii (A.I.R. 1970 S.C. 1147). D was one 
of the eight partners of a firm. He died in 1957, and by virtue of clause 8 
of the deed of partnership the business of the firm was continued by the 
surviving partners. The point in dispute between the legf^l representatives 
and the surviving partners was whether D’s share in the assets of the firm 
included share in the goodwill of the firm also. The Supreme court held : 
The Partnership Act does not operate to extinguish the right in the assets 
of the firm of a partner who dies, when the partnership agreement provides 
that on death the partnership is to continue. In the absence of a term in 
the deed of partnership to that effect, it cannot be inferred that a term 
that the partnership shall continue notwithstanding the death of a 
partner, will operate to extinguish his proprietary right in the assets of the 
firm. 


The goodwill of a firm is an asset. In interpreting the deed of 
partnership, the Court will insist upon some indication that the right to 
a share in the assets is, by virtue of the agreement, that the surviving 
partners are entitled to carry on th-^ business on the death of the partner, 
to be extini;uished. In the absence of a provision expressly made or 
clearly implied, the normal rule that the share of a partner in assets 
devolves upon his legal representatives will apply to the goodwill as well 
as to other assets. 

It is also to be noted that a covenant by a deceased partner of a firm 

binding his executors or heirs cannot be specifically 
Covenant by a enforced against the executors or heirs and represcnla- 
blnding?^*^ tives. The effect of the death of die partners coupled 

with the refusal of the executors or heirs and the 
representatives to continue the partnership would be the dissoint'on of the 
firm,^ 


The provisions of clauses («) and {b) of this section are to be read 
1 * isions of provisions of clauses (r) and {</). There- 

clntttcl and (b) fore, where a partnership is for a term of 3 ears or for 
above are subject a single adventure, the death or insolvency of a partner 
to provisiotks of before the expiry of the term or the completion of the 
clauses fc) and (d). adventure will dissolve the firm.- Fn'ma facie, death, 
even in such case, would have the effect of dissolving the partnership unless 
it can be shown that the existence of the fixed term or the adventure 
coupled with the particular circumstances of the case amounted to a 
contract to the contrary.® 


1. Etnani Safyanarayanmurthi v. Kasturi Gopalan, A.I.R. 1939 Mad. 891. 

2. Sayyad Abdul Hawkv. Tumulury, A.T.R. 1927 Mad. 491 ; flemraj v, Topan, A.I.R, 
1925 Sind 300. 

3. Kothondapttnl Sremanavedan Raja, W.Vi. 162; Lancaster v. Alfsup, 

(1887) 57 L.T. 53 (executors of a deceased partner are not eniilled to insist on 
contiDuing as partners, nor can tbey be compelled to do so). 
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The date of dissolution of a firm in the event of its occurring on 

no*., rj* 1 *5 the death of a partner is the date of the death of that 
ate of dissolution, Where a partner in a case of partnership at 

will sends by post a notice to the other partner to determine the partner¬ 
ship as from the date of the notice and dies before the other partner receives 
the notice, the partnership is dissolved not by the notice but by the death 
of the partner sending it, inasmuch as the statutory dissolution by notice 
is not brought about until receipt of the notice.^ In Bell v. Nevin^^ a 
partnership was entered into between A and B for a term of years, subject 
to a power in A to determine it by giving three months* notice ; and it was 
further provided that in case of the death of A before the partnership was 
fully wound up his executors should settle its affairs. A during the term 
gave notice to determine and died before the expiration of the three 
months. It was held that the partnership was dissolved on the death of A. 


Where a partnership is continued even though there is no contract 

M ^ K* whether express or implied, to continue it after the 
iNcw partners ip- ^ partner, the old partnership stands dissolved 

and the continued partnership is technically speaking a new partnership. 
In a case like this each surviving partner is presumed to invest in the new 
partnership his share of the assets of the dissolved partnership and to take 
over his share of the liability.^ 


The proviso to section 45 (1) makes it clear that notice of the death 

of a partner is not necessary to terminate the liability of 
Notice of death estate for acts done or debts contracted by any of 

necessary!^*^ the Other partners after his death. The estate of a 

deceased partner will, of course, be bound by the acts of 
the surviving partners, in so far as such acts are necessary to wind up the 
affairs of the firm.^ 


In Ramprasad Firm v. £ai Reva (A.I.R. 1970 Guj. 269, 274), the 

Gujarat High Court held : “It was said that as soon as 
Rights of stranprs chhotalal died, the partnership stood dissolved by reason 
in rm no a cc c as contemplated under Section 42(c) of the 

Indian Partnership Act and, therefore, the debt became payable with 
effect from that date. On a perusal of the provisions of the Indian 
Partnership Act, we find no provision which says that the rights of the 
strangers to the partnership firm are affected thereby. Such a right conti 
nues in the creditor unless it is discharged by the Oim or its partners, 
provided the claim is otherwise in time. Now in this connection we may 
state that it is no doubt true that the firm would.be dissolved by the death 
of a partner, but that is always subject to the contract between the partners 
as contemplated in Section 42 of the Act. Such a contract need not be 
express. It may be implied and can well be gathered from the conduct of 
the parties and the circumstances in the case.** 


1. McLeod V. Dowlingt 43 T.L.R. 655. 

2. 15W.R. 85. 

3. Gossain Ganga w, Dobee Das, 45 Vif.K. 118; Tanumal v. Gaitga A.I.R. 1925 
Sind 103. 

4. Section 47 post. 
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In the case of claim by partnership against railway for loss of goods, 

on the death of partner, suit by surviving partner and 
miriav fAr JSl aJ of dcccascd partner is maintainable. Succession 

good^ certificate is not necessary as claim is not “debt’* under 

S. 214 of the Succession Act.^ 

A Mohammadan carrying on business in partnership with others 

died. Business was carried on by sons with others. It 
Mohammadanca. g 42 of the Act, the partnership 

{n^pwtnekhip* with dissolved on his death there being absolutely no evidence 
others. on record for implying a contract between the parties 

to exclude the statutory termination of the partnership 
under the section.’^ 

In Robbins Jn re : MhUand Bank Executor And Trustee Co. v. 
Melville (1941) Ch. 434 : 165 L.T. 421 : ((1941) 2 All E.R. 601 : 111 L.J. 
Ch. 83), the testator devised and bequeathed all his properly to his trustees, 
the residue to be held on trust for two beneficiaries. He directed “that 
rents, dividends and other periodical payments in the nature of income 
current at the dale of my death shall not be apportionable but that the 
same and also all such income accrued but not received at the date of my 
death shall be treated as income and not as capital.** The principal asset 
of the estate consisted of two freehold theatres which the testator owned 
jointly with his brother, and which they carried on and managed as 
partners, there being no partnership articles, but merely, an oral 
partnership at will. The accounts of the business were made up 
on December 25 each year and on December 25, 1936, there were 
undrawn substantial profits in respect of the period Dec. 1935 to 
Dec. 25, 1936. The tenant for life contended that, on the terms of 
the will, he was entitled to the profits of the business from December 
25 down to the testator’s death, and to the undrawn profit from 
December 25, 1936. Held^ (1) the tenant for life was entitled to the 
profit from December 26, 1936, down to December 25, 1937. The 
apportionment should be made, not at the testator’s death, but at the end 
of the accountintg period, as until the end of the period, it was not possi¬ 
ble to ascertain the profits. (2) The tenant for life was not entitled to 
undrawn profit accrued prior to December 24, 1930 which must be held 
to be capital. The direction in the will did not apply to the profits of the 
partnership, which, by their nature, are not periodical payments in the 
nature of income. (3) The representatives of the deceased could not claim 
any share of the profits for the year ending December 25, 1938, the con¬ 
ventional period during which he died. 

See also Venkatasubbamma v. Subba Rao^ 1964 A.P. 462 

cited under S. 47 post. 

4. Clause (d)—Insolvency of a partner. 

The adjudication of any partner as insolvent works a dissolution of 
the firm as between all the other partners. ’ This is also subject to an 
agreement to the contrary between the parties-so that it is open to partners 
to agree that the insolvency of a partner^ will not have the effect of dis¬ 
solving the firm as regards the other partners. 

1 , Mohd. Ekram v. Union of India, A.I.R. 1959 Pat. 337. 

2 Peeran Sahib v. Pedda Jamaluddin Sahtb, A.I.R. 1958 Andh. Pra. 48 cited at 

pp. 440, 441 ante. 

3. Suhi«ct to the provisiMu of section 41 (a). 
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Under section 254 of the repealed chapter ot the Indian Contract 
Act, insolvency of a partner did not ipso facto dissolve a partnership, but 
it does under the present Act." So, where one of the partners became an 
insolvent before the coming into force of the present Act, it was held that 
the provisions of the Contract Act must be applied to such a case and, 
iheiefore, the insolvency of one of the partners did not by itself operate as 
a dissolution of the partnership.- 

A question may arise whether an insolvency in a foreign country will 

operate to dissolve the partnership. Lindley observes* on 
forwgqcumS ^ this point i “It may be a quest'on how far proceedings 

in a foreign country equivalent to an English bankruptcy 
cause a dissolution of the partnership. There does not appear to be any 
decision on the point. But it is submitted that such proceedings would 
cause a dissolution ; at any rate if taken in the country in which the 
bank.'-upi partner is domiciled. If the bankruptcy is not in the country of 
the partner’s domicile it appears to be doubtful whether the English Law 
would recognise the title of the assignee in bankruptcy to the partners* 
share in an English partnership, and if that be so, it may be that such a 
bankruptcy would not cause a dissolution.” 


In the absence of agreement to the contrary neither an order nor a 
resolution to wind up an incorporated company would dissolve the firm 
in which it was a partner, but except perhaps in special circumstances the 
fact that it was being wound up would be a ground for dissolution by 
the Court.* The fact that the motive of the creditor in presenting a 
bankruptcy petition is to bring about a dissolution of the partnership in 
which llic debtor is a partner, is not of itself a sufilcient ground for refus¬ 
ing or setting aside an order of adjudication.® 


On the insolvency of a partner the estate of the insolvent ceases to 

be liable for subsequent acts done and debts contracted 

soln^ncvIIcKs^JJ' even though no notice of 

^ the fact may have been given to persons dealing with the 

firm after the adjudication. The estate of the insolvent partner will, 
however, be buund by the acts of other partners, in so far as such acts are 
necessary to wind up the affairs of the firm.® 


Under the Indian law ihe date of adjudication of a partner as an 
^ ... insolvent is the date on which dissolution lakes effect. 

the English liiw the dissolution takes effect 
from the fact of bankruptcy, and by reason of the doctrine of relationship 
back the bankruptcy generally commences from the act of bankruptcy.’ 

Suit against firm—Preliminary issue—Whether partnership was 
dissolved due to insolvency of partner not being Issue of law cannot be 
framed-Civil P. Code, 1908, O. 14. Rr. 1, 2. 


1. Jfari Chand v. Jugal Kishore, 63 I.C. 722. 

2. Agarv.’al Jorawarmal Kasatn, A.I.R. 1937 Nag. 314. 

3 Lindley. p. 584. See Re Hayward, (1897) 1 Ch. 905, 

4. Lindley. pp. 583, 584. 

5. King V. Henderson, (1898) A.C. 720; Ex, p. li'ifbran, 5 Mad. 1 ; Lindley pp- 
584. 585. 

6 . See secilons 45 (1) and 47 post. 

7. Sec also nnles under section 34 ante, 
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Ihe question whether the partnership was dissolved on (he insol¬ 
vency of one of the partners depends on the existence or non-existonce of 
a contract to the contrary and, therefore, the question Is one of fact and 
not of law. A preliminary issue on the basis of such a question cannot 
thus be framed with regard to the maintainability of suit against (he firm, 
It is only where the case or any part thereof may be disposed of on an 
issue of law that a preliminary issue can be framed and determined first 
[Bfiikhabhai Kali<ias v. Vali Isa Patei, AJ.R. 1964 Guj. 101]. 

5. Onus as to dissolution. 

« 

A suit for taking the accounts of a partnership would not be barred 
unless the defendant makes out that there has been dissolution of the 
partnership more than three years prior to the institution of the suit. The 
onus of making out such dissolution is upon the dcfchdant and the mere 
fact (hat after a particular date no further business was done will not 
amount to a dissolution of the partnership.^ 

M Suit for accounts of dissolved partnership. 

In Dfiarojnchand Manroopchand v. Mool Chand AnraJ,- the plaiiUilV 
brought a suit for rendition of accounts in respect of a single adventure of 
purchase and sale of tins of ghee in partnership with defendant. The 
plaint alleged that the business continued till 8lh iuly 1944. The suit was 
brought on 8th Jul/T947. It was held : The suit was ant barred by limi¬ 
tation under Art. 106, Limitation Act, 1908. The plainlilfhad said in his 
plaint as to when that business had come to an end. If the defendant had 
information that it ended earlier, the burden of proof lay upon him 
to plead and prove when it so ended. As the defendant had denied the 
partnership he had precluded himself from showing as to who:' the part¬ 
nership bad ended. 


Miscellaneous cases. 

(i) Section 4Z—Partnership for a fixed term—Death of parliicr -If 
results in dissolution. 

A proper interpretation of S. 42 of the Act would be to read sub-st c- 
tions 2(a) and (b) as dearly subject to the provisions of sub-sections (c) and 
(d). In case of death or adjudication of a partner, the partnership would 
stand automalically dissolved unless there is express contract to the contrary. 
Fixation of a fixed term for the duration of the partnership is dearly not 
such a contract to the contrary within the meaning of S. 42 of the Act. 

It is open to a succeeding Judge to pass the final decree in a suit for 
dissolution of a partnership on the basis of the findings arrived at by his 
predecessor and he need not hear the parties de novo and arrive at fresh 
findings. 

As an appeal will lie against the final decree, it is not open to a 
party to challenge the correctness of the findings by way of a revision 
petition. {Abdul Aziz y. M. K.P.Kader Mohideen, (1963) 2 Mad. L..1. 
221 ]. 

1. Sninnel N'tdar v, Thanguyya Nodari A.l.R. 1942 Mad. 104. 

2. A.l.R. 1959 Raj. 94, 
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(ii) Assesee a partnership firm—Dealh of a partner—whether firm 
continues thereafter—Income-tax Act. 1922, S. 25(4). 

The three essential ingredients of “succession” within the meaning of 

(i) c^nge of ownership, (ii) continuity in the integrity 
of business and (iii) identity and continuity of the business in the hands of 
the persons succeeded and the person succeeding. Succession may take 
place not only when there is a transfer inter vivos but also when there is 
devolution of the business on a person either as heir or as a legatee. 
Whenever there is a change of ownership either by reason of devolution m 
either of the modes mentioned above or by reason of transfer to a purcha* 
ser succession occurs within the purview of S. 25 (4) of the Income-tax Act, 
1922 [B. Koteswara Rao v. Commr, of I.T. A.P., 46 I.T.R. 882 : 1. L.R 
(1962) A.P. 826]. 


43. * (1) Where the partnership is at will, the firm may 

Dissolution by dissolved by any partner giving notice in 
notice of partner- writing to all the Other partners of his inten- 
ship at will. dissolve the firm. 


(2) The firm is dissolved as from the date mentioned in 
the notice as the date of dissolution or, if no date is so men¬ 
tioned, as from the date of the communication of the notice. 

Synopsis 

1. Dissolution of partnership at will. 4. hnalid expulsion. 

2. Date of dissolution. 5. Suit for dissolution of partner- 

3. Dissolution by expulsion of part- ship — Receiver when can be 

ner by notice. appointed. 

% 

This section is taken from clause (c) and the last paragraph of 
section 32 of the English Partnership Act. There was no express provi¬ 
sion on the point in the repealed chapter of the Indian Contract Act. 

1. Dissolution of partnership at will. 

I This section prescribes for the dissolution of a partnership at will.^ 
The right of a partner to dissolve a partnership at will by giving notice is 
a legal right and not an equitable one. A court, therefore, cannot refuse 
to grant declaration that partnership was dissolved by notice on the ground 
that the partner has been guilty of gross misconduct.^ 

As already noted,^ where the partnership is continued after the 
expiration of the term and there is no evidence as to the additional time 
for which it is to last it is considered as’having become a partnership at 
will and can be terminated by any partner by giving the requisite notice. 

]. As to what is meant by ‘partnership at will*, see section 7 : A partnership 

terminable by ‘mutual agreement only’ is not partnership at will c/. Moss v. 
Elphick (1910) 1 K.B. 846. 

2. Ram SmgU v. Ra n Chan I, A.I.R. I92t P.C. 2 : Bhigwati Prashady. Babatai, A.I.R. 
1921 All. 411 ; Putin v. Mahcmlra, A.I.R. 1921 Cal. 722. 

3. Sec notes under sections 7, 17 and 42 ante. 
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By mere retirement of a partner, a firm is not dissolved but the 

retiring partner must give notice of his intention to dissolve the firm in 

order to bring about a dissolution. The old firm continues with the conti¬ 
nuing partners as its members.^ 

A term in the contract that either partner might withdraw from the 
partnership by relinquishing his right of management to the other 
partner did not make the partnership a partnership at will for the essence 
of partnership at will is that it is open to cither partner to dissolve the 
partnership by giving notice. Relinquishment of one partner s interest 
in favour of the other, which was provided as the very contract in 
question was a different one.^ 


The notice required under the section must be in writing and must 

be unambiguous® and embody the final intention to dis- 
ValW notice, solve the partnership.^ It must be effectual® and must 
be commumcated to all the partners unless there is a provision to the 
contrary in the article of partnership.® If a valid»notice is given the fact 
that the partner receiving the same v/as at th'at time insane will not 
prevent it from taking effect.’ A notice duly given cannot be with- 
drawn without the consent of the partners on whom it was served, though 
it is open to the parties to waive a valid notice by a subsequent agreement.* 

The notice can be prospective ; thus, for instance, it is open to a partner/( a/ 

who gives the notice to say that the partnership is to be dissolved from a 

stated future date.*® This is clear from the first part of sub-scction (2). 

A notice valid otherwise does not become inoperative owing to an 
irregularity in the mode of taking the accounts consequent upon it. 


To operate as a notice for dissolution of a partnership at will under 
S 43 of the Act the notice must fulfil the following conditions : (a) The 
notice must clearly slate the intention of the partner giving notice to 
dissolve the firm ; and (b) it musHr^given in writing to all other partners 

of the firm. It is only when these conditions are fulfilled that the firm is 

duly dissolved.** 


I. Sohan Lai Fuchisla & Co. v. Oilasray KJiemaiii, A.I.R. 1954 Cal. 179 ; A.I.R. 1942 
Cal. 76 followed. 

2 Karumifthu Thlagarajan Chettiary. EM. Mufhappa Chettiar, A.I R. 1961 S.C. 1225 
- ci t e d at 134, I35a«^<?. 

3 Puliny Mohendra, A.I.R. 1921 Cal. 722 ; Parw/w v. (1862) 4 De G.F. 

■ &J. 474.481. 

A Thii« there will be no dissolution wlieic the notice is conditional and the condition 
is not accepted by the other parly ; Hall v. Hall, (1850) 15 Bciiv. 414. 

^ A notice to a partner that his share is forfeited would not be effective : Hart v. 

Clarke, (1854) 6 De G.M. & G. 232. 

6 . Wheeler y. Van Wart, (1838) 9 Sim. 193. 

7! Mellersh v. Keen (1859) 27 Beav. 236 ; Jones v. Lloyd, (1874) 18 Eq. 265, 271, 

8 . Jones v. Lloyd, (1874) L R. 18 Eq. 265 : Warder v. Stilwell, (1856) 3 Jur. 9. 

9 Laycock V. Buhner, {IZii) ly L.S. {E\.) 156. See Halsubury, 3rd Edn, Vol. 28, 
p. 563. 

10. Melleresh v. Keen, supra. 

II. Steuarl v. Gladstone, (1878) 10 Ch. D. 626,656. 

12 chainkaran Sidliakaran Oswal y. Radhakrislman Dixit, A.l.K. 1956 Nag. 46: 1955 

Nag. LJ. 686. 
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It is well-established principle of law that a notice under S. 43 of 
the Act for dissolution of a partnership must be in writing, communicated 
to all other partners, and not be ambiguous or vague. It must be factual, 
explicit and final.^ 


The filing of a suit and the service of the summons has the effect 

of the requisite notice and dissolving the partnership at 
will.® When a suit for dissolution is filed the partnerr 
ship at will is dissolved from the date of the service of 
the summons and not from the date of institution of suit 
or issuing of summons. Even pleas in an answer to bill in Chancery in 
England and in written statement have been held to constitute a valid 
notice.'^ 


Filing of suit if 
it lias he effect of 
notice 


It has been 'held by the Supreme Court of India in Banarasi 
Das v. Kansfii Bam (A.T.R. 1963 S.C. 1165) : In the case of a partnership 
at will the mere filing of a suit for dissolution of partnership docs not 
amount to a notice of dissolution of the partnershio within the meaning 
of S. 43(1), Partnership Act. 

In a partnership at will, if one of the partners seeks its dissolution, 
what he wants is that the firm should be wound up, that he should be 
given his individual share in the assets of the firm (or may be that he 
should be discharged from any liability with respect to the business of 
the firm apart from what may be found to be due from him after taking 
accounts) and that the firm should no longer exist. He can call for the 
dissolution of the firm by giving a notice as provided in sub-S. (1) of 
S. 43 i.e. without the intervention of the Court, but if he docs not choose 
to do that and wants to go to the Court for effecting the dissolution of the 
firm he will, no doubt, be bound by the procedure laid down in 0.20, R. 15 
of the Code of Civil Procedure which is of general application to all 
uarincrsiiips. 

S. 43 (2) of that Aft contemplates (he mentioning of a date in the 
notice from which the firm would stand dissolved. Mentioning of such a 
date would he entirely foreign to a plaint in a suit for dissolution of 
paripcrshin. and, Iherefqre, such a plaint cannot fall within the exprcs.s -^ti, 
“nouce” used in the sim-scction. It would follow, therefore, that the 
date' of service of a summons accompanied by a copy of a plaint in the 
suit for dissolution cf partnership cannot be regarded as the date of 
dissolution of partnership. The date of dissolution will be the date fixed 
in the preliminary decree passed under 0.20, R 15.^ 

Even iissuming. however, that the term ‘notice' in S. 43 (2): is wide 
enojgh to include within it a plaint filed in a suit for dissolution of 
partnership, the sub-section itself provides that the firm will be deemed to 
be dissolved as from the date of communication of the notice. 


It would follow, therefore, that a partnership would be deemed to 
be dissolved when the summons accompanied by a copy of the plaint is 

1 Sathopi/O V. Siihrohihoityait, A.I R. 1927 P.C. 70Muni Bhooshan v. Amniulya 
Chandra, I L.R. (1937) 2 Cal. 120 ; Radha Kanfa Pal v. Bvnodc Bi hari Pal, A.I.R. 
1934 Cal. 4‘14 ; /frtWw A/fl/V.P.R, (1881); Uii'iwnrih v. Jordan, (H96) 
W.N. 3. 

2. Syers y .S’;'<r.v, (1876) I App. C.is. 174 ; S/m' Rant v. Clunta /far, A.f 19J3 
Lah. jC32. 

3. Scit uls< M/s Rntn Betiari Lai & Co. v. iHat^ oj Bnnjab, 1971 Rev. L.P 2 
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served on the defendant, where there is only one defendant, and on all 
defendants, when there are several defendants. Since a partnership will 
be deemed to be dissolved only from one date, the date of dissolution 
would have to be regarded to be the one on which the last summons was 
served. 

In Tajanimul Hussain v. Ahmed Ali^ it has been held that under 
section 43 of the Act, if the assistance of the court is required by means 
of a decree for dissolution, the suit for dissolution must follovy the notice, 
and that where notice is given more than 4 months after the institution of 
the suit, the relief for dissolution of partnership cannot be granted in the 
suit. It is, however, submitted with all respect that in view of the 
authorities cited above the correctness of the decision in this case seems 

doubtful. 


A notice to dissolve on a given day of week and a given day of 
, month is bad if there is any mistake in either day or 

Invalid notice. ^ ^ ^ ^ notice to dissolve on Monday, the 9ih, is 

bad if the 9lh falls on a day other than Monday.’' 

The section does not make it imperative on a partner to give a 

, reasonable notice A partner may, if he pleases, in 
Reasonableness of ^ fraud, choose a very unreasonable 

moment for the exercise of his right. A sense of 
common interest is deemed, a sufficient security against the abuse ofthc 
discretion.® But nevertheless the right to give notice at his whim by a 
partner must be exercised bona fide and not with the ulterior purpose of 
taking an undue advantage.^ In such a case the court is competent to 

restrain by an injunction a partner Seeking to dissolve partnership though 

it will exercise its powers only when it is satisfied that but for an injunc¬ 
tion the other partners will sustain irreparable loss and injury.** 


A statutory notice as contemplated by S. 43 is a totally different 

thing frem a resolution which is merely a record of the 
Form and con- deliberations arrived at by majority of votes at a pnrii- 
Icnts of notice of meeting. A resolution passed at a meeting cannot 

dissolution. amount to an explicit police by one or more partners 

of the firm to dissolve the firm. A mere proposal that information may 
be collected for the purpose of giving effect to the proposal to dissolve the 
firm and form a limited company cannot amount to a notice within the 
meaning of section 43 of the Partnership Act. The notice must express a 
final intention to dissolve the partners' ip. It should be explicit and 
should be precise. Even a mistake in date would invalidate the notice. 
In fact the decree of precision which is required of a notice would require 
the expression of an intention to dissolve with effect from a particular 

point of 


1. A.T.R. 1937 0uUh438 

2 . Wafson v. Ealcs^ 23 294. 

3 Nefol V. Bwunffi^A Russ. 247, 260 i ICent. Comm. l.cc. 43, p. 53. 

4 fcailnersfonhaiigii v. Fenwick, 17 Ves. 299 ; Ditrdon v. Jiaikiis, (1862) 4 Dc G.I-. 

& J. 4i. 52. 

5 Crawshayy. Maulc, (1918) 1 Swanst. note .at pp. 511-513. 

6 Dhui^a-Anialner M.T. V. Raycharul Riipsl Dharafusi, A.l.R. 1952 Bom. 337. 
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Proof of a formal notice may not be necessary in some cases, as 
p f o Hnstancc, where the notice given does not fulfil the 

notice? requirements of the section (being oral or given to some 

partners only) but is acquiesced in and accepted by the 
other partners.^ A dissolution of partnership at will may be inferred from 

circumstances e.g., a quarrel, although no notice to dissolve may have been 
given.2 

^ In an action by one of the partners in the case 

denS''‘of “partner? of Partnership at will, the denial of the partnership by 
ship. the defendant partner is sufficient to dissolve the 

partnership.® 

2. Date of dissolution. 

The dissolution under this section takes as from the date the 
notice,^ or if no date is mentioned from the date of the communication 
of the notice. Where no notice is given and a partnership at will is dis¬ 
solved by filing of a suit and serving a summons the date of dissolution is 
the date of the serving of the summons and the date when the suit was 
hl^d or the writ was issued.® Where a partner sends by post a notice to 
the other partner to determine the partnership as from the date of notice 
and dies before the addressee partner receives it, the partnership is not 
dissolved by notice from the dale of notice but by death from the date of 
death. In such a case the surviving partner has the rights which by the 
terms of the partnership he is to have on the death of a partner during the 
partnership.® ,^J 

In Fazal Bhai v. Custodian General E. B? it has been held by 
the Supreme Court that the date on which deed of dissolution is executed 
is the date of dissolution notwithstanding that a future date is mentioned 
as date of dissolution. 

3. Dissolution by expulsion of partner by notice. 

• 

!t is a question of law whether the alleged expulsion of a member 
effected by means of a communication operates by itself as a dissolution 
of the partnership which is not for fixed term. Such notice of expulsion 
cannot have the effect under the law.® In Meera Pillai v. Yegnanarayana 
lyer^* it was held : A partner cannot be made to retire or expelled by the 

1. Pearce v. Lindsay, (1860) De. G.J. & Sm. 139. It would be more accurate to say, 
however, that this would be a case of dissolution by the implied consent of the 
partners and would be covered by section 40 of the Act. See Lindley, p. 582. 

2. Sis also Sriiiiva^alit v. Ra nakrishna, A.I.R. 1933 Mad. 353 (2)* 

3. Meera Pillai v. Yegnanarayana Iyer, No. 606 of 1123 decided on 18-1-50 
(Trav.), quoted in Indian Digest, 1950. 

4. Mellcrsh v. Keen, 27 Beav. 236, 

5. V/isworili V. Jordan, (1896) W.N. 2. In Shiv Ram v. Chlnta Har, A.T.R. 1933 Lah. 
1U32. dissolution was granted dating from the time when a defendant put in his 
written statement and asked for dissolution. 

6. McLeod V. DowUng, 43 T.L.R. 655. 

7. A.T.R. 1961 S.C. 1397. 

8 . Jiwan Singh v. Lakfuni Chand, A.I.R. 1935 Lali. 132. 

9. A.S. No. 606 of 1123 decided on 18-1-195U ^frav.) quoted in Indian Digest, 1950. 
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Other partaers for reasons of their own. It is a question of law whether 
the alleged expulsion of a member effected by means of a communication 
operates by itself as a dissolution of the partnership which was not for a 
fixed term. 


4. Invalid expulsion. 

An invalid expulsion or giving notice of an invalid expulsion does 
not dissolve a partnership even though it is a partnership at wilt.^ 


The provisions contained in S. 43 of the Act do not control the other 

provisions in Chapter VI and it is possible to have 
pUsolution with- the partnership of a firm dissolved even when no notice 

^ in writing has been given as required under S. 43.^ 


5. Suit for dissolution of partnership—Receiver when may be 
appointed. 

It is well known that a receiver is to be appointed as a matter of 
course when a partnership is dissolved under the orders of a court, or 
if the partnership has already been dissolved and any of the parties has 
come to the court for seeking his reliefs due to him as an ex-partner. A 
receiver can be appointed to take charge of the partnership assets, collect 
the same and convert it into cash, if necessary ; and to discharge the 
debts of the firm and thereafter divide the surplus between the 
partners. In a suit for dissolution of a partnership a receiver can also be 
appointed before the final adjudication if the circumstances of the case 
justify such a measure.^ 

Where in a suit for dissolution of partnership, the plaintiff has asked 
for a declaration that his interest as a lessee in a mining lease still sub¬ 
sisted and had not been affected by the impugned deed of release and the 
defendant claims exclusive right in the leasehold as a surviving partner of 
the partnership or as a transferee and the plaintiff has made out a strong 
prima facie case that he has a subsisting title in the mining leasehold calling 
for protection of his interest in that leasehold property, it would be just and 
convenient to appoint a receiver for the suit property.^ 

At the suit of a partner, the court may dissolve a 
Dissolution by firm on any of the following grounds, 
the court. namely ; 

(a) that a partner has become of unsound mind in which 
case the suit may be brought as well by the next friend of the 
partner who has become of unsound mind as by any other 

partner ; 

(b) that a pattner, other than the partner suing, has 
become in any way permanently incapable of perlbrming his 
duties as partner ; 


l. Metlersh v. Kectty supra ; Jones v. Uoyd, (1874) 18 Eq. 265. 

2 Lllabati Ranlv. LaUl Monatt, A.I R. 1952 Cal. 499. 

3 Sudhansii Kama v. Manindra Nath, A.I.R. 1965 Pat. 144. See also qndcr S. 14 ante, 
^^ioo Bank af Commerce Ltd. Arun Kumar Cbowdhury, A.I.R. 1965 Cal. 333, 
cited under S. A^post. 
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(c) that a partner, other than the partner suing, is guilty 
of conduct which is likely to affect prejudicially the carrying 
on of the bTisincss, regard being had to the nature of the 
business ; 

(d) that a partner, other than the partner ^uing, wilfully 
or persistently commits breach of agreements relating to the 
management of the affairs of the firm or the conduct of its 
business, or otherwise so conducts himself in matters relating 
to the business that it is not reasonably practicable for the 
other partners to carry on the business in partnership with 
him ; 

(e) that a partner, other than the partner suing, has in 
any way transferred the whole of his interest in the firm to 
a third party, or has allowed his share to be charged under 
the provisions of rule 49 of Order XXI of the first Schedule 
to the Code of Civil Procedure, 1908, or has allowed it to 
be sold in the recovery of arrears of land-revenue or of any 
dues recoverable as arrears of land-revenue due by the 
partner ; 

(f) that the business of the firm cannot be carried on 
save at a loss ; or 

(g) on any other ground which renders it just and equit¬ 
able that the firm should be dissolved. 

This section gives in detail the grounds on which a partner may sue 
for dissolution of the firm. Clauses (<?), (b), (c), ((/), (e), (/} and (g) 
reproduce, with slight modifications, the six clauses of section 35 of the 
Lnglish Partnership Act. Clause (c) incorporates sub-section (2) of 
section 33 of the English Act, but it is of wider application than that sub¬ 
section, and is an elaboration of clause (3) of section 254 of the Indian 
Cotitract Act As the English Law on the clfcctofthc assignment by a 
partner of his share is not clear, the framers of the Act thought it desirable 
In adhere to the previous Indian Law on this point.^ 


1 . 

2 . 

3. 

4. 

5. 




Synopsis 

Pimcr of court to grant (Ussohition 
and contract af parlies. 7. 

douse (r /)—Insanity of a partner 
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Clause (c )—Cojiduct prejudicial 
to partnership business. 

Clouse {d)—Breach of partner- 9. 
ship agreement and unreasonable 10. 
conduct. \ I. 

Clouse [c)^Transfer of partner's 12. 
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Date of dis.'olutioii. 

IVoiver. 

Appellate Court. 

Arbitration. 


1. See Nolcs of the Special Committee on the Clau'^c. Sec nho Khur.drokpani 
MuU.m Stteli V. ffaontnerain Aniiyao .Sinffli, A.LR. 1954 Manip-sr 5— Suit hchl not 
covered by any of the grounds.mcniionod in S. 44 of the Act, 
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jl. Power of court to grant dissolution and contract of parties. 

This section is not subject to contract between the parties and 
so the court’s power to decree dissolution in appropriate cases is un¬ 
fettered by an agreement between the partners. A partner’s claim to 
a decree for dissolution rests, in Us origin, not on a contract, but on his 
inherent right to invoke the court’s protection on equitable grounds, 
in spite of the terms in which the rights and obligations may have 
been regulated and defined by the partnership contract.^^ In the case cited 
one N entered into a nartne rship with R^foj the quarryi ng and supply of 
stones to be used by R in construction of certain docks in Bombay. 
The agreement of partnership provided that the partnership sliould 
continue until the supply of stones or the dock was completed. In a suit 
instituted before the completion of the supply it was held that the court 
could dissolve the partnership on any of the grounds mentioned in 
section 254 of the Indian Contract Act.- 

In Valx Venkaidswanii v. Gamiabattiulla Vaiikataswanri^ it was held ; 
Section 44 is not made subject to the contract between the parlies and 
gives a right to the partner to seek the assistance of a eouit to have a 
partnership dissolved on grounds specified in the section. Section 11 
makes the contract between the parties subject to the provisiojis of the 

Act, and Section 44 being one of the provisions of the Act, llie coniraci 
is undoubtedly subject to the right under section 44. Section 11 llierdore/ 
does not override the provisions of section 44. 

Clause (ff)—InsanUy of a partner as ground of dissolution. 

The lunacy of a partner is not in i*.sclf a ground fo r dissolution 

but confirmed l unacy is a ground for dissoliilion if 
Insanity must be any other partner applies to (he court for a decree 
pcrmaiiciit. dissolution on that groun d.‘ In a fit case the com t 

will also order dissolution on the application ofany person on behalf of 
the lunatic partner himself.^' The mere fact that a partner has become of 
unsound mind does not by itself dissolve the partnership but it docs 
furnish a ground on which the court may at the instance of his next friend 
or any of his partners dissolve the hrm./^This is irrespective of ilie fact 
that the partnership agreement contemplates the continuance of .he 
partnership beyond the date on which the suit was instituted for it \Mnjld 
hardly be equitable to ihe other partners to compel them to continue in 
partnership with one who has become incapable of performing hi'< duiies 

1. Rahmatmissa v. Price, A.l.R. 1917 I’.C. 116. 

2. ^ Now llic present section. 

3. A.l.R. 1954 MaJ. 9 : (1953) 2 Mad. L..T. 395 ; IX.R. (1939) All. 577 dissciiicd 
from ; I L.R. 42 Uom. 320 relied on. 

^ Jagal Chinutraw. Gminy Hajee, \926Ci^\.Tl\. But until ilic com l makes a 

^ decree for dissomlioh the power of lunatic to bind the firm seems lo c»»inim!c 
notwithstanding ibc rule that ihc lunacy of the principal revokes the aiuhoi ity 
of an agent. Yongc \. Toynbee 1 K.B.2I5. [But where a suit for dissoluUon 

has been filed and is pending, the lunatic may be rcsiraincil by an order of 
injunction from interfering [J. v. S. (1894) 3 Ch. 72.] 

5 Clause (r/) expicssly says sc. ^qcJoucsv. Lhyds.l^.K. 18 Eq. 26S. Court may 
decree dissolution not only on the suit of a partner but also on that of ilie next 
friend or the committee of the insane partner or other person entitled to iinervenc 
on his bciiulf [/'la/ter V. A/i7/ef. (1870) 43 L.J. Ch. 827). 1 he object of the court 

ordering dissolution is not only the protection of the lunatic himself but also for 

the purpose of relieving hisco'partn^*'%^^m the consequences of his ai>pIication 
(}Vaters\. Tuylor, 2 V. & B. 299, m.': ' ' 
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as a partner it may also be in the interest of a partner who has'become 
of unsound mind that the partnership should terminate, so that his 
property may not continue to be liable for the subsequent act of his co- 
nartners.^ As pointed out in Jones v. Noy^, “the insanity of a partner is 
a ground for the dissolution of the partnership, because it is immediate 
incapacity : but it may not in the result prove to be ground of dissolution 
for the partner may recover from his malady. When a partner therefore 
is affected with insanity, the continuing partner may, if he thinks fit, make 

it a ground of dissolution but in that case.in order to make it a 

ground of dissolution he must obtain a decree of the court. If he does 
not apply to the court for a decree of dissolution, it is to be considered 
that he is v/illing to wait to see whether the incapacity of his partner may 
not prove merely temporary. If he carry on the partnership business in the 
expectation that his partner may recover from his insanity, so long as he 
continues the business with that expectation or hope, there can be no 
dissolution ” 

The court is not bound to dissolve a partnership on the mere proof 
i. At unsoundness of mind of a partner. The section 
in ih^mattcrTEvil ^ses the words “moy dissolve’*.^ The court has there- 
dence of lunacy. f^re discretion in the matter. Before exercising its 

discretion under this clause, the court must be satisfied 
on the evidence before it that the alleged partner is suffering from lunacy 
at the time when the court is asked to interfere by way of a decree for 
dissolution. For the purpose of this clause, a lunatic need not be 
found to be so by inquisition under the Lunacy Act or that the unsound¬ 
ness of mind should be permanent but where a lunatic has not been found 
to be so by inquisition the court will generally require some proof and 
will therefore direct an inquiry® whether the alleged lunatic is in such a 
state of mind as not to be able to conduct the affairs of the partnership 
along with the other partners,® or in other words, the court will in its 
discretion insist on being satisfied that the insanity is confirmed and 
incurable.’ A temporary illness is not sufficient and if there is a doubt as to 
its permanency or incurability, the court may stay the suit, in the meantime 

1. Jones V. AToy (1833) 2 M. & K. 125, 129 ; Lea/w. Coles, (1851) 1 Dc G.M. & O, 
171,174. Nor will the court order the partners to continue the business in 
conjunction with the committee of the lunatic partner ; Rowlands v. Evans, (1861) 
80 Beav. 299, 302. ^ 

2 Desai, p. 209. 

3. (1833) 2M. & K. 125. 

4. As regards the meaning of the words “may”, sec Julius v. Bishop of Oxford, 5 A.C. 
p. 225 ; Re Baker 44 Ch. D. 562. See also Strahan & Oldham, p. 86. 

5. Cf. section 35 (a) English Partnership Act. See also Sayer v. Benner, 1 Cox Eq. 
Cas. 107, 109 ; confirmed and incurable insanity is a ground for dissolution but 
not a mere diminution of capacity in attending to duties (5a^/er v. Zee, 12 L.J. 
Ch. 407) ; Jones v. Lloyd (1874) 18 Eq. 265 j Jones v. Noy, supra. There must be 
strict evidence of insanity and not merely evidence of incapability, Kirby v. Carr 
(1838) 3 Y. & C. (Ex.) 184. 

6. Milne Barrier, 2 3\it. 359. 

7. See Lindley, llth Edn., p. 683. See also/4no/i 2 K. & J. 441, where there is a 
review of the authorities on the subject. On the authorities two points emerge— 
(1) actual insanity of a partner does not in itself effect a dissolution, but there 
must be a decree of court for dissolution ; (2) such a decree, notwithstanding 
actual insanity proved to have existed before (he filing of the suit, will not be made 
in a disputed case without a further mquiry whether, at tbe time when the relief is 
sought the party is in such a state of mind as to able to conduct the business 

of tbe firm in partnership with the other members in accordance with the articles 
of partnership. 
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granUng an ii^unction to restrain the partner of unsound mind from 
interfmng in the conduct of the partnership business.* No inquiry is 
needed where the partner has been found lunatic by inquisition.^ 


^ “The insanity of a partner does not per se dissolve the partnership, 
but IS a ground for the dissolution thereof by the court by reason of the 
incapacity of the insane partner to perform his part of the partnership 
^ntract ; and the court will not compel partners to carry on the business 
in conjunction with the committee of the partner of unsound mind. In 
order to constitute such a ground the disorder must be permanent and not 
merely of a temporary character, for if there is a prospect of recovery the 
court will not dissolve the partnership.”® 


As lunacy does not ipso facto dissolve a partnership but only furnishes 

. ,, a ground for dissolution of partnership by the court, the 

rJrttspartnership will be deemed to continue if there has been 

no dissolution in fact by reason of the lunacy of a 
partner. In this case the authority of the partners to bind the firm would 
continue and the property of the lunatic partner would be liable for the 
subsequent debts and obligations of the hrm till dissolution actually takes 
place.* And it would appear that till dissolution is decreed the acts of the 
lunatic partner would continue to be binding on the hrm.° If, however, 
an action for dissolution be pending, the lunatic may be restrained from 
interfering.® 


For the purpose of this clause it is immaterial whether the partner 

Dormant partner, an active or a dormant partner. But the 

fact that the partner who becomes insane is an active 
partner is a circumstance which will weigh strongly with and induce the 
court to exercise its discretion in favour of a dissolution of the firm. 
Generally speaking, unless there are special circumstances, the court will 
be reluctant to exercise its discretion in favour of dissolution on the 

ground of insanity of a dormant partner,® because the reason underlying 
the rule is the incapacity of the insane partner to perform his part of the 
partnership contract.^ 


1. Whltwell V. Arthur, 35 Bcav. 140; Sayer Betmet, (1784) 1 Cox 107 • J v S 

(1894) Ch. 71 (1855)1 K. &J. 441. * • • 

2. Milne v. Bartlei, 3 Jur. 358. 

# 

3. Halsbury, Lays of England, 3rd Edition. Vol. 28, p. 567. para 1104, citing Rowlands 
V. Evanf and Wlllituns v. Rowlands, 30 Bcav. 302. 

4. Jagat Chandra v. Gumy Haiee, supra ; Jones v. Noy, supra ; Waters v Tavlor 
(1814) 2 Yes. & B 299 ; Sadler v. Ue, supra, 

5. See lections 201 and 208. Indian Contract Act. See also Halsbury, Laws of 
England. 3rd Edition, VoJ. 28, p. 567, f.n. (o), cMmgYonge y, Toynbee, {mO) 
1 KmB. 215, C.A. 

6. tindley, pp. 588-591. 

7. Jones v. Nay, supra, 
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The expression “unsound mind*’ is not defined in this Act. Section 
“Unsound mind” 12 of the Indian Contract Act defines what is “sound 

mind” for the purposes of contracting.^ Section 3 (5) of 
the Indian Contract Act, 1912, defines “lunatic” as an idiot or person 
of unsound mind.- 

Tiie date of dissolution under this clause, in the case of a partnership 

Date of dissolution Oilier than a partnership at will, is the date of the judg¬ 
ments^ and not any earlier date unless there Is anything 
in the partnership deed showing an intention to the contrary."* In the case 
of a partnership at will where notice to dissolve has been given, the date 
of dissolution will be the date given in the notice.® 

Where a partnership is dissolved by the court on the ground of lunacy 

Costs ^ partner it will direct the costs to be paid out of the 

partnership.® 

3. Clause (Z>)—permanent incapacity. 

Clause (fl) deals with one form of permanent incapacity, namely 

InwDaciiv must comprehensive and includes 

not b” tempormy permanent incapaeity from whatever cause 

arising. Thus m WTiiVwW/v. yf/7/iwr,^ a partner became 
incapacitated by reason of a paralytic attack and another partner in the 
firm moved the court for a dissolution. But the court did not grant a 
decree because medical evidence revealed that the defendant’s condition 
was rapidly improving and that his incapacity was only of a temporary 
nature.« The court, however, stayed further proceedings and gave the 
plaintiff liberty to apply again, if occasion arose. f^\ 

It is to be observed that the rule presumably would not ordinarily 
be applied to the case of a dormant partner who has not to take any 
active part in the management of the business.® Also, although under 

this clause a suit for dissolution can be instituted only by a partner other 

1. “A person is said to be of sound mind for the purpose of making a contract, if, at 
that time when he makes it, he is capable of understanding it and of forming a 
rational judgment as to its effect upon his interest.” 

2. Under the Indian Lunacy Act. 1912, High Courts in the Presidency towns are 
empowered to dissolve and dispoose of the property of a partnership firm where 
a partner becomes a lunatic. Section 52 of that Act, reads thus ; 

“(1) Where a person being a member of partnership firm, is found to be a lunatic, 
the court may, on the application of the other partners, or of any person who 
appears to the court to be entitled to require the same, dissolve the partnership. 

(2) Upon such dis.solution, or upon a dissolution by decree of court or olhenvise 
by due course of law. the manager of the estate may, in the name and on behalf 
cT the lunatic, join with the other partners in disposing.of the partnership property 
upon such terms, and shall do all such acts for ciirrying into effect the dissolution 
of the partnership, as the court shall think proper.” 

3. Besek V. Frolich, (1842) 1 Ph. 172 ; Sadder v. Sander, (1845) 2 Coll. 276. 

4. Bagshaw v. Parker, (1847) 10 Beav. 532. 

5. See section 43 (2) ante ; Mellcrsh v. Keen, Tl Beav. 236. 

6. Jones v. Welch, 1 K. «lX.J65. 

7. (1365) 35 Beav. 140. 

8. fn the'above case, however, the court v/ould have grants 1 a deeree if it was 
satisfied that the incapacity was of a permanent kind. 

9. S&e notes under clause (a) supra. 
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than one who has become permanently incapable, it is conceivable that the 
afflicted partner himself, or those representing him may desire to terminate 
the partnership in order not to incur the future liabilities of a business in 
which the afflicted partner cannot evidently look after his own interest. It 
appears that a suit would lie on this ground and the court can grant a 
dissolution if it appears to it that on the facts and in circumstances of the 
case it would be just and equitable to do so under clause (g) of this section.^ 

/ 4. Clause (c)—Conduct prejudicial to partnership business. 

. This clause deals with misconduct of a partner towards a third party 

Nature of mis- clause tf) refers to misconduct to a co-partner 

conduct. ' the affairs of the partnership. Under this clause, 

the court will pass a decree for dissolution if it is satisfied 
that the conduct of the partner in question is calculated to prejudice the 
carrying on of the partuership business, that is, if the conduct is such that 
it is not reasonable or practicable for the co-partners to carry on the 
business.* The suit may be brought by any one or more of the innocent 
partners. But it is not necessary that the conduct which is made the 
ground of dissolution should be connected with the partnership business.^ 
Thus in Pearce v. Foster^ a partner of a mercantile firm gambled on the ' 
Stock Exchange and though it had nothing to do with the business of the 
firm, the court granted a dissolution. All that the court is concerned 
i^ith is whether having regard to the nature of the partuership business the 
conduct of the delinquent partner is calculated to injure it. Thus where 
partner in a mercantile partnership was guilty of adultery, it was held that 
it was no reason to dissolve the partnership. But in the case of a partner¬ 
ship between two medical men the immoral conduct of one of them who 
also acted as accoucheurs was held a sufficient reason for passing a decree 
for dissolution,* 

The question as to what conduct of a partner is likely to affect 
prejudicially the business of a firm is not always easy to answer. The 
following illustrations will be helpful : 



ssell v. Hayward^^ a solicitor partner was guilty of embezzlement- 

mi ti ns funds belonging to a client. A co-pariner 

llifestrat 0 . moved the court which granted an immediate dis.so]ution 

of the^itnership. 

Carmichael v. Evans^ there was a provision in the articles of 
partnership to expel a partner by giving him a six days* notice of expulsion 
in the event of cither of the junior partners “being addicted to notorious 


1. SeealsoDesai, p. 210. 

2. Smith V. Jeyes, 4 Bcav. 503. 

3. 17 Q.B.D. 536. 

4. Snow V. Milford (1868) 18 L.T. 142. In an early Bengal case, the adultery of 

one partner with his co-partner's wife was held to be sufficient ground for 
dissolving the partnership {cf. Abort v. Crump, 5 B.L.R. (109). Such a case 
would now in any case come under clause (?). 

5. (I 860 ) 30 Beav. 158. As to what amounts to professional misconduct in case of 
a solicitor see. Re an Attorney, (1924) 26 Bom. L.R. 387 ; Re an Attorney (1927) 
29 Bom. L.R. 1066 ; Re a Solicitor, (1921) 1 K.B. 302, **Professional Misconduct/* 
defined. 

6. (4W04) 1 Ch. 486. 
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- or other scandalous conduct detrimental to 

""''VP .*’"'■"8 °f-.any flagrant bS of 

W a partner. One of the junior partners suffered a conviction 

'"as served and he 

intcflocmorytiunction. 

One of the parties to a partnership deed between dentists was as a 
director of the American Dental Institute Ltd., a party to se?f-puffina 
ad\ertisements of the company in which it was alleged {inter alia) th^ 
among other advantages the instruments of the Co. were always sterilS 
before use, and that a trained lady nurse was always present at operations 

j possibility of scandal between an operator and a lady 

patient It was held : The partner had been guilty_of professional mis^ 

conduct within the meaning of the partnership deed which entitled the 
other partner to determine the partnership.^ 

A guilty partner himself cannot avail oTlhis right for that would 

Guilty partner partner in all cases to get a 

whether enn apply Qjs^^olution at his will.- But a partner will not be denied 
for dissolution. his right to sue for dissolution merely on the ground 

. that he was himself guilty of misconduct, if he is 

otherwise entitled to do so, e g., where there is a partnership at will.® 

J 5. Clause (^^)~B^cach of partnership agreement and unreasonable 
conduct. 


The application of this clause if attracted when (1) either a partner 

has committed a breach of the partnership agreement, or (2) when by 

rea.son of a partner's misconduct mutual confidence is destroyed. In 

deciding what conduct of a partner entitles the others to a dissolution 

the court will consider not only the specific terms of the express contract 

but also the duties and obligations which are implied in every partnershin 
contract.' \ ^ r r 

In order to support a decree for dissolution under the first head 
pfvr<k#pnf hrfvarh Violation or breach of the partnership agreement 
of the partnership w’ilful and persistent but must also tw 

agreement. substantial. must be a studied^ intentional, prolonged 

and continued inattention to the application of one party 
calling upon the other to observe that contract, that is the contract of 
partnership.”'* The court will not be induced to interfere in partnership 
squabbles not materially affecting the business of the firm. Nor will it do 
so in cases o*' breaches of agreement which are trifling or occasional when 
they are not of so grievous a nature as to make it impossible that the 
partnership should continue.®/ \Thus in Anderson v. Andersoti^ there was 




1. Cliffnrd v. Timms, (1907' 2 Ch. 237 ; E. & E.Digest, Vol. 36, p. 507. 

2. Harrison v. Tennant, (tS56 21 Beav. 482 ; Fairlhorne v. Weston, 3 Hare 387. 

3. Ram Singh v. Ram Chand, f.L.R. (1923) 5 Lah. 23 P.C. 

4. Smiih V. Jeyes (1841) 4 Beav. 503, 505. 

5. Per Lord Eldon in Marshall v. Cohrtan, (1820) 2 Jac. & W. 266, at p. 268. 

6 . ^oscomhe Russell, 4 Sim. 8 ; Goodman v. Whitcomb, \ J. & V/. 589; Wray\. 

Huchinson, (1834) 2 M. ^ K. 2.35. 

7. (1857) 25 Beav. 190. 
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only a single instance of a breach of the partnership agreement during the 
space of eight years. This was held not a sufficient ground for the 
interference of the court. 

Further, it must be in respect of the management of the affairs of 
the partnership or the conduct of its business and a mere breach of agree¬ 
ment is not enough.^ Refusal and neglect on the part of a partner to 
perform duties undertaken by him would afford a good ground to any of 
his co-partners to seek dissolution of the firm.- Refusing to, account 
and the taking away of the books of account ot the firm,® almost syste¬ 
matic irregularities in the accounts showing that smaller suras than those 
actually received from customers were entered in the books of accounts of 
the firm^ or unwarranted application of monies belonging to the firm in 
payment of his private debts^ by a partner would afford good grounds for 
dissolution under this clause. So also would improper and baseless 
allegations of dishonesty by a partner against another be sufficient ground 
on which the latter may seek assistance of the court.® Acts of a partner 
such as dishonestly destroying old account books of the firm, prepar¬ 
ing false balance sheets, making false entries in the books, or 
depriving the firm of valuable business or business coneclions would all be 
sufficient grounds for the interference of the court.^ Refusal to meet on 
matters of business,® and continued quarrelling, and such state of animosity 
as precludes all reasonable hope of reconciliation and friendly co-opera¬ 
tion® will also support a decree for dissolution. Tlie court, however, will 
not enter into partnership squabbles and will not dissolve partnership on 
the ground of ill-temper or misconduct of one or more of. the partners, 
from the concern,*® or unless the misconduct is of such a nature as to 
destroy the mutual confidence which must subsist between partners if they 
are to continue to carry their business together.** 

While mere disagreement or quarrels arising from bad temper and 
' improprieties of a partner are not a sufficient ground for 
Destruction of interference of the court, the court will interfere 
mutual conndencc. clause whenever the conduct of a partner in 

matters affecting the partnership business renders it not reasonably 
practicable for the nther partner or partners to carry on the business 
in partnership with him, without detriment to all partners.*® Where a 
dissolution is sought on the ground of destruction of mutual confidence, 
the misconduct must be such as to affect the business not merely oy shaking 

1. K: ishnamachariar v. Shankara Salt, A.I.R. 192J P.C. 91. 

2. Krlshnantachariar v, Shankara Sah, supra. 

3. V. Bowc. (1812) 19 Ves. 144, 148. 

4. Chee.iniony. Price, (1865) 35 Beav. 142, 148. 

5. Smith V. /eyes, (1841) 4 B-?av, 503, 505. 

6 . Leary v. Shout, (1864) 33 Beav. 582. 

7 . V. (1920) I Lah. 6, over-ruled by the Privy Council, bnt 
on another ground. 

8 . De Berettgar v. Hamel, 7 Jar. Bylh 25 (2nd Edn.). 

9 . Baxtar v. IVest, 1 Dr. & Sm. 173 ; Leary v. Shout, supra : Watney v. Wetls, 30 
Beav. 56. 

10. Goodman v. Whitcomb, 1 Jac. & W. 589 j See also Lindley pp. 592, 593. 

11 . Smith V. Jeyes, supra. 

12. See Leary v. Shout, supra ; Watney v. Welf.% (1861) 30 Rcav. 56. 
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its credit in the eyes of the world, but by rendering it impossible for 
ihc partners to conduct their business together according to the agreement 
into which they have entered.’/JThere is no provision in law for a dissolu¬ 
tion of a partnership being brought about merely by one partner neglecting 
lo do .anything further towards the carrying on of the objects of partner¬ 
ship.- It is quite ciear from a consideration of the history of partnership 
law dial when one person conducts himself in matters relating to the 
partnership business so that it is not reasonably practicable for his partner 
to carry on business in partnership with him, the court may dissolve the 
partnership.^ It is, however, not necessary, in order to induce the court to 
interfere, to show personal rudeness on the part of one partner to the other 
or even any gross misconduct as a partner. All that is necessary is to satisfy 
the court that it is impossible for the partners to place that confidence in 
each other which each has a right to expect and That such impossibility 
has not been caused by the person seeking to take advantage of it."* A 
state of hostility betNveen the partners which has become chronic and 
renders mutual confidence impossible as where they have habitually 
charged one another,'’ or one partner has habitually charged another,® 
wilh'gross misconduct in the partnership affairs, will be grounds for a 
dissolution. 

For the dissolution of a partnership on the ground of justifiable 
lack of confidence it has to be shown, that a partner, “other tha'h the 
partner suing ’ wilfully or persistently commits breaches of agreements 
realting to the management of the affairs of the firm or the conduct of 
tltc business, or otherwise ao conducts himself in matters relating to the 
business that it is not reasonably practicable for the other partners to 
carry on the business in partnership with him.’ ' 

In a case where one partner had been insane for a time and while 
insane attempted suicide, was not held to be a cause for dissolution, 
although it was strongly urged that the credit of the firm could not be 
preserved if he remained in it.® On the other hand, in Harrison v. 
Tennant,^ in a firm of solicitors a Bill in Chancery was filed by a client 
against the partners in respect of management and transaction of great 
magnitude and one of the partners insisted on putting in answers to the 
Bill without consulting his co-partners and made himself the sole solicitor 

1. AnoUy 2 K. & J. 441. 

2. Chufti La! v. Sheo Cha*-an, A.I.R. 1925 All. 787. 

3. Mtya Bhai v. Marian Bfc Bee, A.I.R. 1938 Rang. 478. See also Hashamv. 
Narimon, A.I.R. 1924 Bom. 57 ; Tuhi Ram v. Dina Nath, A I R. 1926 Lah. 145. 

4 Yeuulje Tobacco Co. l td. Re, (1916) 2 Ch. 426 at p. 430. See also Re Davis 
Collett Ltd., (1935) Ch. 693, 701. But as Pollock says (14lh Edn ) (page 91) : “U 
is rather difficiili lo fix the point at which acts of a partner tending to shake the 
credit of the firm and the other partner's confidence in him become sufficient 
ground for demanding dissolution The fact that a particular partner's continu* 
ance in the firm is injurious to its credit and custom is not of Itself ground for,,^ 
dissolution where it cannot be imputed to that partner’s own wilful misconduct. 

5 Baxter v. iVestt (1860) 1 Dr. & Sm. 173 ; Creenway v. Greenway, (1940) 84 Sol. J. 
43, where one partner has assaulted the other. 

6. IVafney v. IVells, supra ; Leary v. Shout, supra. 

7. Fateh Chand Kadv, Hindsons (Patiala) Ltd., A.I.R. 1956 Pepsu 89. 

8 . 2 K. & J. 441 ; Pollock, p. 93. 

9 . (1856) 21 Beav. 482. 
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on record in lieu of the firm and began acting'ndependcntly for himself 

in the litigation and it appeared that the other partners had reasons to 
object to the general character and conduct of Ihe defeiice. It was nciu 
that, though there was no breach of any partnership articles, the conduct 
complained of entitled the other partners to a dissolution of the partner¬ 
ship. The reason underlying the decision was that the partnership ^^uld 
not be carried on upon the footing originally contemplated and the 
conhdcnce mutually proposed having ceased and given place to mistrust, 
it could not go on without mutual injury.^ 

When the predominant intention of the executants of a deed of 
partnership is that the firm shall continue to carry on business without 
running the risk of dissolution at the instance of one of the partners who 
did not agree with the rest and wherein machinery is provided by which a 
partner apprehending loss can obUain adequate relief and finally ilicrc is 
a provision for settlement of disputes by arbitration, it is clear that it was 

the intention of the executants that the partnership shall not be dissolved 
on the happening of the contingencies mentioned in the Act. In such a 

case a partner has no right to sue tor dissolution on the g'ound 
managing partner docs not manage the business in a manner which may 

be profitable to the partners.^ 

Kfl/i VcnkatQswamiv. Gannabathulla Veukataswami^-{he manag¬ 
ing partner retained in his hands more cash.than he was allowed under 

the partnership deed. No meeting of partners was ever held after the 
execution of partnership deed. In spite of repeated requests by piainiill- 
partner, the managing partner refused to show him accounts. Confidence 
between partners <?.g. plaintiff on the one hand and the defcndant-parlners 
on the other hand was found lost. Dissolution of partnership was held 
justified under the circumstances.^ 

The court will not interfere at the suit of a partner who is himself 

guilty of misconduct. “No party is entitled to act 
Defaulting part- improperly and then to say that the conduct of the 
nernot entitled to pm.jners and their feelings towards each other are such 

that the partnership can no longer be continued ; and 
certainly this court would not allow any person so to act and thus to take 
advantage of his own wrong”.® Pollock observes In Atwood v. Afaude-' 
Lord Cairns said : “It is evident . that in every partnership such a state of 
feeling may arise and exist between the partners as to render it impos¬ 
sible that the partnership can continue with advantage to either ; and he 
added that, when it is admitted that this state of feelings does in fact 
exist, it becomes immaterial by whom a judicial dissolution of the 
partnership is sought. If this dictum had been accepted to its full extent, 
in the absence of positive authority, clause (r/) of the section now under 
consideration might perhaps have assumed a broader and simple form. 
The Act, however, is clearly intended to confirm the existing practice of 
the court, and wider language might have been taken to confer some new 

power.” 

1. Dropadi v. Bankey Lai, A.f.R. 1939 All. 548. 

2. A.I.R. 1954 Mad. 9 : (1959) 2 Mad. LJ. 396. 

3. Per L,ord Romily in Harrhon v. Tennant, supra. 

4. Pollock, p. 94. 

5. (1868) L.R. 3 Ch. p. 373. 
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Where the court finds that the object of a partner’s misconduct is 
to drive his co-partners to a suit for dissolution, the court will restrain the 
misbehaving partner by an injunction. Upon this principle it was held 
in an early English case,* where the defendant insisted on the dissolution 
of a partnership entered into with the plaintiff for a term of years, and 
entered into another partnership which assumed the name of the old firm, 
an injunction was granted restraining him from carrying on the business 
except in conjunction with the plaintiff, until the expiry of the term. 


The right to claim dissolution on the ground of misconduct may be 
... . , , , waived by mutual consent and is capable of being lost 

Vtdivor 0i litciics* « « 1 o 

by laches.^ 


The court in dissolving partnership should lix the date on which 

that conduct rendered it impossible for the relation of 
partnership to continue to subsist.® 


Dissolution before term agreed upon. Where the partnership is for 
fixed term but the plaintiff alleges persistent breaches of partnership 
agreement, fabrication of accounts and misappropriation of partnership 
income on the part of th.e defendant, the plaintiff is entitled to a decree 
for dissolution of partnership before time agreed upon, if the allegations 
are substantiated.* 

Dissolution of partnership—Suit by party himself guilty of 
misconduct. Where a partnership was for a term of years under which 
by the agreement of the parties the defendants had been placed in the sole 
charge of the management of the business and the evidence showed that 
the defendants had been running the business on appropriate lines and had 
made it piofiiable concern, the mere fact that the plaintiff had been trying 
to resile from ihc agreement and was creatitig obstructions in the way of 
the defendants in managing the colliery cannot be any ground for the 
dissolution of partnership. The court will not interfere at the suit of a 
partner who is himself guilty of misconduct:® 

I 6. Clause (c)—Transfer of partner’s share. 

Under this clause the court has a discretion to dissolve the firm at the 
instance of a co-partncr in the following cases :— 

(/■) Where a partner transfers in any way the whole of his share to a 
third party ; or 

(//) Where a partner’s share is charged under O. 21, R. 49 of the 
Civil Procedure Code ; or 

(i/i) Where a partner’s share is sold in the recovery of arrears of 
land revenue or to any dues recoverable as arrears of land-revenue due by 
the partner. 


1. England v. Curling^ 8 Beav. 129. 

2. Lindley, p. 449. 

3. Miya B.’iai v. Marian Bee Bee^ A.I.R. 1938 Ra ng. 478. 

4. Bhagwan v. Radhika Ranjan, A.I.R. 1953 Assam 25- 

5. Maniial v. Kes/iabji, A.I.P-. 1952 Pat. 33. 
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The transfer must be of the whole interest of the partner in the firm 

and not merely of a part of it. Thus a partner 
•ftonsfer of whole absence of a contract to the contrary, take what is 
uartv* ** known as a sub-partner.^ Again, it is important 

to note that the transfer contemplated by this chuse 
is the transfer to a third party. So a transfer by a partner of his 
inteiest to any of his co-partners unless it is contrary to the agreement 
between the partners does not fall within the ambit of this clause and 
where such a transfer takes place, which is a perfectly legal thing to go, it 

will not constitute a ground for dissolution.VA^f there are only two part¬ 
ners in a firm the sale of his share by one partner to the other would have 
the effect of dissolving the partnership,® but if there are more partners than 
two the firm would not be dissolved at the instance of a partner; though 
it is conceivable then even in such a case the court may in its discretion 
dissolve the firm under clause (g).* 


Further, transfer of his share by a partner docs not per se dissolve 
the partnership. Any partner other than the transferring partner may 
institute a suit for dissolution. The reason for this rule is obvious. It 
would be highly unjust to allow a partnership for a dcfimle term to be 
dissolved upon the transfer by one member of his interest, to a third 
person, at the suit of the member so transferring his interest, tor this 
would amount to giving any partner an easy means of doing indirectly 
what he could not do directly. So, this clause provides that the other 
partners are entitled to make such transfer a ground of dissolution, 
Wause otherwise, they would be forced into a partnership which they 
never contemplated. 

As to the position of a transferee of a partner's interest, sec section 

29 ante. 


This clause is not confined only to voluntary transfers as noted 

above but also to involuntary transfers, that is trails- 
Cliarging order fors by the process of the court. So, if a charging order 
on partncrc’s share jg y^ade on a partner’s share under O. 21, R. 49, Civil 
Mdcr 0.21, R.49, pj-Q^edure Code,® the Other partner may institute a suit 

for dissolution of the firm making that a cause for action 
for the suit. The object of O. 21, R. 49 of the Code is to put an end to 
the practice of attaching in the ordinary way the partnership assets under 


1. See section 29. 

2 Casseis v. Stewart (1881) 6 App. Cas. 64. See also Ram Nath v. Pitaniber, 22 Cal. 
L.J. 339. 

3. Heath v. Sansom, (1832) 4 B. & Ad. 172. 

4. Under the English law the effect of such a transfer where there are more than two 

partners is doubtful in view of section 31 of the English Act v. Symon 

(1907) I K B. 235). “If it is the correct view that such an assignment docs not 
operate as, or give ah absolute right to dissolution, it is at all events u circumstance 
which the court may consider in determining whether to decree a dissolution." 
{Hahbury, p. 536). 

5. O. 21, R. 49 of the Civil Procedure Code runs as follows: “Save as otherwise 
provided by this rule, property belonging to a partnership shall not be attached 
or sold in execution of a decree other than a decree passed against the firmer 
against the patnecs in the firm as such,'* 
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a judgment against a single partner.* So the sale of a partnership property 
m execution of a money decree against one of the partners is invalid and 
inoperative against the other partners.- 

It has been held in England under the Paitnership Act, sectiont23(2), 

“Direct account**. which sub-rule (2) of O. 21, R. 49 above is reproduc¬ 
tion that the discretion given to direct accounts should 
only be exercised under special circumstances, as for instance, with a view 
to a dissolution. The decision is based upon section 23 (2) of the English 
Act read with section 31(1) of that Act. Section 29 of the present Act 
closely follows the language of section 31 of the English Act. Both those 
sections lay down the rule that during the continuance of partnership an 
assignee is not entitled to require any accounts of the partnership business. 
This rule has been applied by analogy to the case of a person who holds 
a charge on a partner’s share and it has been held that even in such a 
case, under ordinary circumstances, “the analogy of an assignment ot a 
partner of his share should be adhered to.’’® 

Similarly, where a partner’s share is sold in the recovery of the 
arrears of iand-revenue or of any dues recoverable as arrears of land- 
revenue due bv him, the other partners are entitled to institute a suit for 
dissolution. 

A r ^ 

7. Clause (/)—When business cannot be carried on save at a loss. 

Acquisition of gain being the motive which leads to the formation of 
a firm,* it is clear that where instead of making profits the continuation of 
the firm’s business can only be done at a loss the court ought to have 
' discretion to interfere and dissolve the partnership.® The fact of the 
partnership being for a particular adventure or for a fixed term does not 
fetter the discretion of the court.^In Rehmotunnissa v. Price,’’ by a clause 
of the partnership deed it was agreed that “the working of the quarries, 
and the partnership should continue unlrl the supply of granite and other 
stone for the construction of the dock was completed, and the partnership 
should then terminate and be wound up.” The work contemplated by the 
eartnership was carried on for about four years when the plaintiff finding 


1 The Court may, on the application of the holder of a decree against a partner, 
make ai) order charging the interest of such partner in the paimership property 
and profits With payment of the amount due under the decree, and may by the sanoa 
or a nubsequeni order appoint a receiver of the share of such partner in the profits 
(whether already declared or accruing) and of any other money which may be 
coming to liim in re>pect of the partnership and direct accounts and inquiries and 
make an order for the same of such interest or other orders as might have been 
directed or made if a charge had been made in favourof the decrce-hoider by 
such partner, or as the circumstances of the case may require. 

2. The other partner or partners shall be at liberty at any time to redeem the interest 

charged or, in case of a sale being directed, to purchase the same. 

3. Deasi, pp. ?13, 214 citing Brown, Janson A Co. v. Hutchinson A Co., (1865) 2 Q.U 
126, 131. 

4. See section 4 ante and notes thereunder 

5. Rehmotunnissa y. Price, 1917 P.C. 116; Hesham v. A[ar/ma», A.I.R, 1924 

Bom. 57—^The court may dissolve a partnership on this ground though it maj 
not have very clearly been stated in the pleadings. 

6 . Rehmutunuissa v. Price, supra ; Cowesjee v. Lalbhoy, LL.R. (1876) 1 Bom. 468 

(P.C.) 

7. A.1,R. 1917 P.C. llo. 
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the paitaership could not be carried on except at a loss, brought a suit for 
dissolution and for an account before the supply of granite and stone had 
been completed and the defendant contended that the suit was premature. 
It was held that notwithstanding the terms of the clause referred to above, 
the plaintiff was entitled, on the ground alleged, to a dissolution of the 
partnership. It was observed in this case : *‘A partner’s claim to a decree 
for dissolution rests, in its origin, not on contract, but on his inherent 
right to invoke the court’s protection on equitable grounds, in spite of the 
terms in which the right and obligations of the partners may have been 
regulated and defined by the partnership contract.”^ 

In Cowasjee v. Lallbhoyr in a contract between a partner and his 
co-partners the former was to receive remuneration for the management of 
the partnership business by commission on the sale of goods to be manu¬ 
factured in factory to be started by the partners. The managing partner 
was to receive such commission during his fife-time. It was found after 
the business was carried on for some years that the business could not be 
carried on profitably with the capital subscribed by the partner. It was 
held that in the absence of any express agreement to that effect, the term 
that the commission was to be paid for life-time of the managing partner, 
did not imply a renunciation of the right of partners to seek dissolution on 
the ground that the business could not be carried on except at a loss ; nor 
did it imply an obligation to pay the managing partner compensation in 
case the partnership was dissolved for that reason.® 

Va Hashamy. Nariman* partnership was entered into.for a fixed 
term,, that is from Ist January, 1915 to 31st December, 1919. The 
plaintiff’s suit for dissolution was filed on 20th November, 1919. From 
the plaintiff’s allegations and the counter-allegations and the evidence it 
was clear that there was a state of feeling between the partners which 
rendered it impossible for the partnership to be continued with any advan¬ 
tage. It was held that the court was justified in inferring that the 
business of the partnership could not be carried on at a profit and that it 
could only be carried on at a loss and therefore the suit was not premature. 

It is to be observed that before decreeing dissolution under this 
clause, the court .must be satisfied that there is a practical impossibility 
of a firm getting any profit at all.® Where the loss is attributable to 





4. 

5. 


See also Jemings v. Badilcley (1850) 3 K. & J. 78 ; IVilson v. Church (1879) 12 Ch 
D. I ; also sw (1880) 5 App. Cas. 176. Bailey v. For<h (1843) 13 Sim. 495 (In case 
of a firin in insolvent circur4^stanc6s, the court on motion appointed a person to 

“P business). Also see Re Suburban Hotel Co., 
kloo7j Z Ch- App- 737, 744, 745. 

I.L.R, (1^75) 1 Bom. 468 (P.C.) 

In view of the observnHons of Sir Lawrence Jenkins in Rduttatunissav. Price, supra 

referred to above, it is submitted that even if there is an express agreernent to 

remurierate the managing partner and to continue the business for a fixed term 

regartfiess of the business making profit or loss, the court can grant a dissolution, 

mough insuch a ^ the managing partner would be eoUUed to compensation. 
See also Llesai. p. 214. ^ 

A.I.R. 1924 Bom. S7. 


Jennings v. Baddehy, 3 K & J. 78 : Where it is not possib... ko carry on business 
at profit- unless the capital increa^d and sonic of the partners are either unwilling 

sXtaidiStroS! u-i» fit isi fof 
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certain Special circumstances and not clearly be traced to any inherent 
defect in the business, the court will refuse to decree dissolution.^ 


Further, it is unimportant whether the concern is already embarr¬ 
assed or not. After evcrythi'ig has been done which has been agreed to 
be done and certan loss is the oniy result of the going on, any partner is 
entitled to have the concern dissolved, although he may have agreed that 
the nartiicrship should continue for some definite time and that time has 
not yet expired.- 


I 8 . Clause (g)—Any other ground which renders dissolution just and 
equitable. 


Th.s clause gives the court ample jurisdiction to cissolve a firm on 
. . - any ground which renders it just and equitable that 

courriS"i.i ‘he firm should bo dissolved, and the court is not 
^ ' confined to cases ejasdem getxens as those mentioned 

in the previous clauses of the section.^ The jurisdiction of the court 
under this clause seems to be unlimited and it should not fetter itself by 
any rigici rules.* When it is no longer practicable to attain the object with 
which the partnership was started or to carry out the partnership business 
accoiding to the true intent and meaning of the articles of partnership 
contract, the case is within the ambit of the clause and dissolution may be 
ordered,'MThough the provisions in the partnership deed do not bind the 
court in the exercise of its discretion under the clause, it will nevertheless 
give thorn due consideration.® A partner who thinks that he has not been 
fairly treated by his co-partner, has his remedy in a suit for dissolution of 

the partnership.’ 


Under section 44(g^ it may be open to a court of law even to take 

into consideration the events subsequent to the date of 
Consideration of ^^e suit for dissolution of partnership for the purpose 
subsequent events, of giving its decision. The words “just and equitable** 

are wide in their amplitude and do not prevent the court from taking into 
consideration subsequent factors. It would be, however, too much to 
assume that the suit of the plaintiff although it has failed on the ground 
substantially alleged in the plaint shouH succeed upon this new ground 
alone. It would be unjust and inequitable to direct dissolution of the 
partnership on that ground *alone.® 


1 . 

2 . 

3. 

4. 



6 . 

7. 

S, 


HamlysUle v. Campbell^ mpta ; {Firm Rat Bahadur) Harji Mai v. Kirpa Ram Bros., 
A.I.R. 1922 Lah. 195. 


-indley. pp. 594, 595 ; Cowasjee v. Lallbhoy, supra ; Jemitigs v. Baddeley, supra. 
Sec also Collingham v. Sloper^ (1898) 2Ch. 96; Bailey v. /brd (1843) 12 L.J. 


Ch. 482. 

M re Yenulje Tobacco Co., (1916) 2 Ch. 426 at p. 435; Lock v. Jolm Lockwood Ltd. 


(1924) D.C. 783. 

In re. Amalgamated Syndicate Lid., (1897) 2Ch. 200. 

Harrison v. Tennant, (1856) 21 Beav. 482 ; Baring v. Dix, (1789) 29 E.R. 1134; In 
re Yenidje Tobacco Co^y supra ;lx\ re : Suburban Hotel Co.y (1867) 2 Ch. App. 73/* 
Electric Telegraph Co. of Ireland, (1866) 22 Beav. 471. 

in Re. American Pioneer Leather Co, Ltd., (<923) 1 Ch. 856. 


Abdullah v. Safiullah, 64 I.C. 204 ; Dhut Nath v. GIrish Chandra, 11 C.W.N. 311* 


Manila' v. Keshabji, A.I.R. 1952 Pat. 33. 
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It is to be noted that whereas relief under clauses (c) and (^/) can 
only be given at the instance of an innocent partner, the interference of the 
court under this clause is not controlled by any such restriction, so that it 
is competent to the court to interfere on the ground under consideration 
even at the instance of a party who has made extravagant charges of fraud 
against his co-partner and then abandoned those charges. As observed by 
Iheir Lordships of the Privy Council, while groundles s charges of this type 
deserve to be deprecated and may . well attract the consequence of an 
adverse order as to costs, their Lordships cannot accede to the suggestion 
. ..that the plaintiff by these charges forfeited his right to the protec¬ 
tion of the court if he otherwise has a good cause of action.”^ It would 
seem that the Court may dissolve a partnership under the rule laid down 
in this if it appears that such a state of feeling has arisen and exists bet¬ 
ween the partners as to render it impossible that the partnership can conti¬ 
nue with advantage to either. When it is admitted that this state of feeling 
does exist, it becomes immaterial by whom the suit is filed.- 

Commenting on the provisions of section 35 of the English Act, 
Strahan and Oldham observe In all the above cases the matter is in the 
discretion of the court. Consequently, the reported decisions are of value 
merely as showing what view the court took on the particular facts then 
before it. The decisions do not, and are not intended to lay down any genera! 
principles.’* It is clear that the matter is one of discretion and the court 
it seems will refuse to accept any interpretation to the effect that the “just 
and equitable” clause permits of interference only where the subsiratuin 
of the partnership firm has gone or where there is a complete deadlock.^ 

Where the dissolution of partnership was wanted by 4 out of the 
9 partners, holding 7/9 as share, there was no co-operation or mutual 
confidence and the disputes had been many and chronic, it was held that 
the circumstances rendered just and equitable ground to order dissolution 
of partnership.® 

Anantha Raghur^ma {Private) Ltd. v. the East Coast Transport and 
Shipping Co. {Private) Ltd.^ it was Iield : Facts justifying an order for 
dissolution of a partnership would equally justify the making of a winding 
up order in ihe case of a small private company. In this case there were 
serious misunderstandings among the shareholders of the company: one 
of the shareholders was actively engaged in promoting the interests of a 
firm which was conducting the same business and there had been no 
satisfactory accounting with regard to the sum of Rs. 50,000 by two of 
the shareholders. It was held that if the petitioner and the other share¬ 
holders were carrying on their business as a partnership, there would be 


1. Rehmatunissa v. Price, A.I.R. 1917 P.C. 116. 

2. Sec per Lord Cairns L.C. inv. Maude, (1868) 3 Ch. App, 369 ciicd ut 
page 501 ante and remaps of Sir Frederick Pollock thereon. Also see Mackenzie 

^0, 450 ; Tulsi Ram v. Dina 
ffV&^i86i)?0^v^'56*^ * V. Tennant, (1856) 21 Beav. AZ2maney v. 

3. Strahan & Oldham, p. 86. 

4. Re Yenidje Tobacco Co. Ltd., (1916) 2Ch. 426, 431, 432 C A. 

5. Bobu Lai Modi v. Kanhaiya Lot, A.I.R. 1923 Vin. Pra. 43. 

6 . I.L.R. (1957) Andra Pra. 308 ; (1957) 2 Andhra >V.R. 302. 
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-every justification for directing a dissolution of the partnership. The fact 
/'^y^ihat they were conducting the business by means of the machinery of a 
(^-Jiimiied company would not make any dih'erence. It was just and equi- 
table to make an order for winding up the company^ 

Section 44, (f), tg,—Partnership for a fixed period—Suit for dissolu¬ 
tion before expiry of term—Propriety. 

Having regard to the fortunes of the partnership, the plaintifi’s suit 
falls within eilher of the clauses (0 and (g) of S. 44 and therefore the 
piainiilT was entitled to ask for dissolution of the partnership and rendi¬ 
tion of accounts. A partner's claim to a decree for dissolution rests in 
Its origin not on contract, but on his inherent right to invoke t^hc Court s 

protection on equitable grounds in spite of the terms in which the rights 
and the obligations of the partners might have been defined by the partner- 
sbiD contract. The Court has of course a discretion in a matter like this; 
but thai di^crefTon cannot be fettered by any rigid rules and must depend 
on til** fac^s and circumstances of each case. A partnership is always 
established in order to attain a given objective. When it becomes no 
lonper possible to attain that objective with which the partnership was 
starred, a case is made out for dissolution which may be the only remedy 
under the circumstances. 

[Suraj Bahadur v. Afahadco, A.i.R. 1963 Raj. 241]. 


9. Date of dissolution. 

1* has been held under the English law that when the court dissolves 
a partnership- the dissolution will, in the abicnce of special reason, date 
from the iudgment and not from any earlier date unless the partnership 
agreement renders it necessary to do so or there are specical circumstances.^ 
In India also the practice appears to be the same and it has been held 

that it is only in exceptional circumstances that the court will dissolve a 

oartnership from a date earlier than the judgment passing a preliminary 
decree, c.g , from the date of the issue of a writ of summons from the 

date of the- plaint.'- 

Order 20, Rule 15 of the Civil Procedure Code lays down as follows: 

“Where a suit is for the dissolution of a partnership, or the taking 

of partnership account, the court before passing a final decree, may pass 
a preliminary decree, declaring the proportionate shares of the parties, 

fixing the day on which the partnership shall stand dissolved or be deen^d 

/o/mve and directing such accounts to be taken and other 

acts to be done.” 

■Where' in a suit for accounts of partnership the defendant denied 
the partnership but prayed in the alternative that it might be dissolved 
if it were proved to exist, it was held that a decree for dissolution should 
be granted dating from the time the defendant filed his written statement 

andWy^^ for dissolution.^* 


1 . 

2. 

3. 


indley p 597 citing Lyon v. TwetUell, (1881) 17 Ch. D. 529 ; Bagshaw v. Parker 
084.7) )0 Beav. 532- See also notes on page 496 ante. 

CoiUdiuhpaiii Cltedi v. Srceinanavcdoji Raja, LL.R. (1934) 7 Mad. 378, 382, 383, 
fiwan Sinsft v. Lakshmi Cltand^ A.I.R. 1935 Lah. 132, 134. 

►/iiV Rdfii V. Huff A.I.R. 1933 Lah. 1032. 
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The proper form of an order in dissolution of partncrchip may be 
Fnnti nf Hrrrof. found in Form 21, Appendix D, to the Code of Civil 

Procedure where there is a form given for a preliminary 
decree in a suit for dissolution of partnersnip and the taking of partnership 
accounts. It has been held that the practice which has obtained some 
recognition of copying down the concluding sentences of a judgment and 
incorporating those as an order instead of making an order as contempla¬ 
ted by the first schedule is bad and ouebt to be discouraged.^ 

Limitation for execution of final decree commences on the date of 
^ j the final decree and the non-payment of court-fees 

Ke*for*dLS[ut1on‘ does not arrest the running of limitation. In the case 

of final decree in partition suits or partnership actions 
there is no obstacle in the way of the decree-holder proceeding with the 
execution of the decree after supplying non-judicial stamps for drafting the 
decrees or after paying the court-fee as required by section 11 of the 
Court-Fees Act. They are not cases where certain conditions have to be 
performed before execution could be levied and it is only Art. 182 of the 
Limitation Act, 1908 that applies. Thus execution petition filed after 
three years from date of final decree but within three years irom payment 
of court-f^ee is barred.* 


10. Waiver. 

As already noted,® the right tc seek the assistance of the court on 
the grounds mentioned in the section may be waived by a party ; and 
even where there is no waiver a party may not be permitted to lake 
advantage of any act on the part of another partner if he has allowed 
considerable time to elapse since the commission of the act complained of.* 

11. Appellate Court. 

The power of the Court to grant a decree for dissolution of partner- 
shio under this section is discretionary. Accordingly, it has been held 
that where the trial Court has exercised its discretion, after appreciation 
and consideration of all the facts which are material for the purpose of 
enabling the judge to exeicise a judicial discretion, and arrives at a 
conclusion that conclusion is an exercise of discretion judicially sound 
even though the Appellate Court may be disposed to draw a diflerent 
conclusion from the facts.® It would be opposed to sound practice for an 
Aooellate Court to interfere and substitute discretion for that of the 
original Court unless it can be said that it had acted capriciously or in 
disregard of any legal principle in the exercise of its discretion. Where 
there are elements in the case which may fairlyberegardedas amply 
warranting the decision of the trial court the Court of Appeal should 
refuse to disturb the decision of the trial Court,® 


1 . 

2 . 



4 . 

5. 

6 . 


Miya Bhai v. Marfan Dee Bee, A.I.H. 1938 Rang. 478 : 178 I.C. (>4. 

Yella Appa Rao v. Nagam Veerragii, A.I.R. 1962 A.P. 385 : (1961) 2 An. W.R. 409. 


See notes on page 502 ante. 

See also Desai, p. 216. 

ruuaona V. Ramanujam, I.L.R. (1901) 25 Mad. 166, 171 ; Fatima Beguma v. Hansl, 
I L R. (1887) 9 All. 244 ; Ranchotf/I v. Liilfu,l.L.K. (1882) 6 Rom. 304, 

Rehftiatunissa Begum v. Pelett A.I.R. 1917 P.C. 116. 
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12. ArbKration. 

“The right of a partner to claim a dissolution by the court may be 

controlled by an arbitration clause contained in the 
Power of arbit- partnership articles. If such clause applies to all matters 
partnership '^^stay dispute between the parties, the arbitrators have 
of the suit. ’ power to award a dissolution ; and upon the application 

of the defendant, the court may order a stay of the 
action and refer the matter to arbitration. But the court has complete 
discretion in the matter. Therefore, if charges of fraud or dishonesty or 
of want of good faiih are made bona fide by one partner against the other 
or if questions of law arc likely to arise which are more fit for the court 
than a law tribunal, or if the attempted reference is made vexatiously, a 
stay of the action for dissolution may, and generally will, be refused.”^ 

When a court is apprised that a suit has been instituted in con¬ 
travention of an arbitration agreement the court has a discretion to stay 
the suit, and the burden lies on the plaimiff to show that some sufficient 
reason exists why the matter should not be so referred and not on the 
defendant to show that no such reason exists.^ 

An appeal is competent from an order staying or 
• refusing to stay suit where there is an agreement between 

the parties to refer their dispute to arbitration.-' 

Miscellaneons cases. 

(i) Suit for dissolution of partnership and accounts—Plaintiff not 
entitled to any special protection or security—Appointment of receiver— 
Effect—Receiver cannot act for any party—Third party aggrieved by the 
order-Remedy-C.P. Code (1908), O. 40. R. I. 

In Bank of Commerce Lid. v. Arwi Kumar Chowdhury^ A.I.R. 1965 
Cai. 333 : 68 C.IV.N. 858 : 1964—2 Com. LJ. 19, it has been held : 

There is no provision in the Partnership Act or in any other law in 
this country under which the plaintiff in a partnership action is entitled to 
protection regarding his prospective future and contingent claim, merely 
because he alleges in his plaint, or in other proceedings, that a large sum 
of money would be due to him. Allegation is no proof. There is 
nothing in law to justify the Court’s treating the plaintiff in a partnership 
action, in the privileged position of a secured creditor, merely on his 
allegations. 

It is true that where a Receiver is appointed the effect of the 
appointment is that the parties are restrained from dealing with the* 
properties over which a Receiver is appointed. But in a partnership 





Halsbury, Law.* of England, 3rd Edition, Vol. 28 pp. 566, 567, para. 1103 citing. 
Vawdrey v. Simpson, (1896) 1 Ch. 166 ; MacJtin v. Bennett. (1900) W.N. at p. 146 
and other cases. 

Ganesb Das-Isitar Das V. Dnrga Datt, A.I.R. 1922 Lah. '7 (1); Dina 
Durga Prasad, I.L.R. 46 Cal. 1041. This was with reference to Code of Civil 
Procedure, 1908 Sih II, para. 18. which has since beenrepealed by S. 49 ( 1 ) oi 
the Arbitration Acs IW9. The principle of law enunciated in the decisions 
however still applies. 

Section 104 (1) (c). Code of Civil Procedure. 
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^tion, if the appointment of a Receiver operates as an order of injunction 
It oi>erates as such for both parties to the litigation. A Receiver is 
appointed not for the benefit of any parly to the litigation, but to protect 
the property and preserve it for equal benefit of those who are interested 
in its distribution and to keep the propierty within the control of the Court. 

The only procedure prescribed by law for a third party to seek 
redress of his grievances arising out of an order appointing a Receiver is 
to approach the Couit appointing the Receiver. It is the only Court 
which can deal with the matter, recalling or modifying the order appoint¬ 
ing the Receiver, if a third party claims to have been aggrieved by the 
same, unless of course an appeal is preferred against the order appointing 
the Receiver in which case the Appellate Court can make any order in the 
matter. 

(ii) Section 44—Specific Relief Act, 1877, S. 54. 

Suit by partners for injunction restraining other partners from 
interfering with conduct of business—Facts proved merely showing that 
relations between partners had become strained—Allegation of misconduct 
or illegal interference with the management of business by defendants not 
established—Court will not grant injunction as proper remedy in the case 
is to sue for dissolution of partnership. [Bishamber Dayal v. Moolchaml 
and others, A.I.R. 1964 Raj. 179 ; 1964 Raj. L.W. 45]. 

(iii) Section 44—Madras Cloth (Dealers) Control Order, 1944, Cl. 4. 

A licence issued to a dealer in cloths under the Madras Cloth 
(Dealers) Control Order, 1944 is a personal privilege given to the dealer. 
The privilege cannot extend to any person with whom the dealer chooses 
to form a partnership. The partnership thus formed being illegal, a suit 
by the dealer licensee for the dissolution of partnership business carried 
on between him and the defendant and for settlement of accounts is not 
maintainable. [Yegunta Basavayya y. Nimmagadda Kottayya, (1963) 2 
Andh. W.R. 455]. 

(iv) Suit by a partner for rendition of accounts—Status oi parties to 

suit_Order 30, Rule 4, Civil Procedure Code, 1908—Suit agaiust some 

of the partners only not snsfainablCj^ 

\r\ S. Mohinder Singh y, Shiy Das Singh (A.I.R. 1971 P. & H. 186) 
it has been held : There can be no dispute with the proposition that in a 
suit for rendition of accounts, every partner is practically speaking, in the 
position of a plaintiff or a defendant and each one of them is liable to 
render accounts and pay the amount found due from him 

It is a settled proposition of law that a suit for accounts cannot be 
maintained against some of the partners only and that every partner is a 
necessary party. Order 30, Rule 4, Civil Procedure Code, 1908, does not 
sustain such action. 

(v) Sectlon*44—Meaning of *'finn**—Stranger to a firm cannot file 
suit for its dissolution—Civil Procedure Code. 1908, Order 30, Rule 9. 

In Rcrd/ia/crfj/wfl/flA v. GowWw (A.I.R. 1966 A.P. 192) it was held: 
The word “firm” in section 44 of the Act obviously means a firm in which 
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the person who files the suit is a partner. A stranger to it cann t ask for 
dissolution of the firm but he can ask for decree for the amount alleged to 
be due from the firm. 

(vi) Section 44—Illegal partnership. A partnership formed in con¬ 
travention of S. 6 of the Medicinal and Toilet Preparations (Excise Duties) 
Act and Rules 84 and 85 of Rules framed thereunder is illegal. A suit 
for dissolution and rendition of accounts is therefore not maintainable 
{Brij Mohan v. N.V. Vakharia, A.I.R. 1965 Raj. 172). 

(vii) Section 44 (d), (g) [corresponding to S. 35 (d), (f) of the (English) 
Partnership Act, 1890]—Partnership—Dissolution -Arbitration—Stay of 
Proceedings—Partnership deed providing for reference of disputes to arbi¬ 
tration—Action for dissolution started by partner—Application for receiver 
and manager—Claim that dissolution “just and equitable'*—Whether action 
would be stayed pending arbitration. 

By an agreement dated March 30, 1954, the plaintiff and the defen¬ 
dant agreed to become partners in a dairy business for a period of seven 
years. The agreement provided that “All disputes and questions whatso¬ 
ever which shall either during the partnership or afterwards arise between 
the partners...touching this agreement or the construction or application 
thereof or any clause or thing herein contained or any account valuation 
or division of assets debts or liabilities to be made hereunder or as to any 
act, deed or omission of either partner or as to any other matter in any 
way relating *0 the partnership business or the affairs thereof shall be 
referred to a single arbitrator...” In February, 1959, the plaintiff started 
an action claiming dissolution of the partnership, accounts and inquiries, 

and a receiver, and manager on the ground that by reason of the conduct 
of the defendant it was just and equitable that the partnership should be 
dissolved. The claim appeared to fall within the Partnership Act, 1890, 
S. 35(d) and (f). The defendant moved to stay the action in view of the 
arbitration clause. It was held : In the exercise of its discretion the court 
would permit the action to continue, having regard especially to the facts 
that 

(i) the action claimed dissolution of the partnership on the ground 
that it was just and equitable to dissolve it, the power of deciding 
which was expressly conferred on the court by S. 35(f) of the 
Act of 1890 ; and 

(ii) the appointment of a receiver and manager was sought. 

{OUiver v. HiUier, (1959) 2 All E.R. 220] 

45. (1) Notwithstanding the dissolution of a firm, 

1 ..h iih, fnr BCK partners continue to be liable as such to third 
of^parlli^re doni parties fot any act done by any of them which 
after dissotuUon. would have been an act of the firm if done 
before the dissolution, until public notice is given of the 
dissolution : 

Provided that the estate of a partner who dies, or who 
is adjudicated an insolvent, or of a pwtner who, not ha^ 
been known to the person dealing with the firm to be a 
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partner, retires from the firm, is not liable under this section 
for acts done after the date on which he ceases to be a partner. 

(2) Notice Under sub-section (1) may be given by any 
partner. 


Synopsis 

1. Liability for acts of partners done 3. Legal representatives of dece~ 

after dissolution. tised partner. 

2. Principle applicable to joint Hindu 4. Proviso to sub’Section {1). 
family business. 

Sy 1. Liability for acts of partneis done after dissolution. 

Continuance of tiability after dissolution until public notice is given 

was provided for in section 264 of the Indian Contract 
Previous law. The words “unless they themselves had notice of 

such dissolution” have been omitted in the present section with the result 
that in order to terminate the liability public notice of the dissolution is now 
essential, and under the old section which held that actual or constructive 
notice of dissolution was fatal to fix the liabilityjj^r that the rule enacted a 
form of estoppel by conduct and cannot be takewadvantage of by a person 
unless the facts raise presumption that the absence of notice excited in him 
abelief which caused him to do something that he would not otherwise 
have done® do not seem to be in accordance with the rule of law as at 
present enacted. 

Sub-seciion (1) of the Act corresponds to section 36 (1) of the 

English Act, 1890, but is a bit more clear. Section 36(1) 
Corresponding English Act seems to confine the application of 

English Law. principle contained in it to dealings with a firm after 

a change in its constitution ; nevertheless it is accepted law in England 
that after the dissolution of a firm persons dealing with its partners are 
entitled to assume that they continue to be each other*s agents until notice 
Is given of the dissolution. There is indeed no reason to differentiate, in 
this matter of the presumed continuance of mutual agency, between the 
case where a partner leaves the firm and the case where the firm is 

dissolved.® 


Act, 


The proviso reproduces sub-section (3) of section 36 of the English 


This section should be read along with sections 32 to 35 of the Act. 

Under those sections were noticed the consequences 
Acts of partners flowing from dealings with a firm where notwithstanding 
after dissolution. -change in its constitution, the firm carried on as with¬ 
out a dissolution. The present section treats about the consequences 
flowings for dealings with a firm by third parties after its dissolution and 
enacts the rule that though a partner’s connection with a firm may have ceas¬ 
ed the firm should nevertheless continue to be bound by the transactions of 
the partner made with third parties, until public notice of dissolution is 
given or it is shown that the third party was aware of the dissolution on (he 

1. Mahadeva v. Ram KrlshnatK.X.^. 1926 Mad. 114. 

2. Btchhia Lai v. Munshi Ram, A.l.R. 1922 Lah. 466. 

3. See Special Committee’s Notes on clause 45. 
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date of the transaction.' So, if a partner wishes to safeguard his position 
he must give public notice either on the eve of dissolution or afterwards. 
But there arc three Exceptions to this general rule and these are contained 
in the proviso to this section.^ Firstly, there is the case of a person who 
has died, and dissolution of partnership ensuing accordingly. As when 
the authority of an agent is deter.nined by the death of his. principal, for 
which case provision is made in section 2C8 of the Indian Contract Act, so 
in the case of a partner dying, no notice of the death is required in order 
to save from liability the estate of the deceased person. The estate of a 
deceased partner may be liable to the survivors, or it may be responsible 
for acts done under an authority given before the death ; but it is not other¬ 
wise liable for acts done, or debts incurred, by the other members of the 
firm after that date notwithstanding that persons dealing with them have 
not been apprised of the fact of the death.^ Secondly, there is the case of a 
partner becoming an insolvent, to which the same observations apply ; and 
thirdly there Is the case of a dormant partner dying or retiring. In this case 
inasmuch as \he existence of the partner is not known to third person, the 
rule requiring notice of his retirement to be given obviously has no 
application. 

At 

Where there is no allegation and no proof on the side of a partner that 

public notice of the dissolution was given or that the 
nicc^ary”^ notice creditor was informed of dissolution before the date of 

the advance and had knowledge of it, when he made 
the advance, and the debt has been incurred for the purpose of the business 
by a partner who had implied authority to incur debts binding on the 
firm and the disputing partner, the incurring of the debt would be an act 
of the firm if it was incurred before the dissolution, and so under S. 45 it 
is binding on both the firm and the other partner/NFurthcr, if there was a 
dissolution, S. 47 would also be attracted. The incurring of the debts 
having been found to be an accessory for the winding up, it would be, as 
such, binding on other partners under S. 47 also.'* 

The principle of S. 45 is that when a firm is dissolved and no notice 
is given of such dissolution, people who continue to trade into it should 
not be affected by the dissolution. But persons who had in fact notice of 
such dissolution are not adversely affected by reason of the absence of 
public notice. Individual notice affords higher protection than public 
notice. When a person sought to be affected had knowledge that the firm 
was dissolved, it creates a form of estoppel and it is not open to him to 
plead that there was no public notice.® [ ^ 

^ 1 But for the proviso to S. 45 (I) the dissolution of a firm should not 

afl'ect the liability of a partner who had gone out of it 
r„m—No*'pubHc ^ dormant partner until public notice of the 

notice—ICfTcct. dissolution was given. The effect of the proviso is to 

accept the case of a partner who was known to the 

1. Rotdnji V. Prem Shakar, A.I.R. 1938 All. 619. V ^ 


2. The Proviso may be read with sections 34 (2) and 35. 

3. Scsh\ Animal Vairawon, I.L.R. (1919) 42 Mad. 19 ; Bagel v. Miller. (1903) 2 K. 
D. 2H iFrietidv. Young, {\S27) 2Ch. 42l ■, Bajagopla Krishnasami {l$9S) 

L.J. 261. (See pages 258, 259 ante) Rodhakrishna\. Cangabai, A.I.R. 1^8 Sind 
12!. See .also A.I.R. 1927 Sind 218. Sheonarain v. Babulal, A.I.R. 1925 Nag. 268. 

4. V. Pcrumal v. A. Muhammad, A.I.R. 1958 "cr. 257 ; I.L.R. (1957) Ker. 968. 

5. Abdul Karim Mutawali v. Narayana Many, 1958 Andh. L.T. 98. 
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person dealing with the firm to be a partner who had retired from the firm 
without any public notice of dissolution being given. Such partners are 
not liable after dissolution even though no public notice of the dissolution 

was given. 

The exception is not limited to the case of a partner who ‘retire 
from the firm’ but also applies to the case of a dissolution of ‘>'e Ji™ 
whereby the relationship of ail the partners mter se is put an end to for 

ever. 


The fact that these persons are still shown as partners in the record 
of the Registrar of firms after the dissolution because there was no public 
notice of the dissolution will not help the person dealing with the firn\ 

after dissolution.' 


It is to be noted that notwithstanding the dissolution of partnership 

and public notice thereof, all partners of the firm conti- 
Continuing au- to remain liable for such acts of the nartner« ot the 
ttiority of partner ^ necessary for winding up of the firm and to 

wiEiding'up?® complete unfinished transactions -^/^ 

The section does not lay down any condition that the liability of the 

other partners will depend on the fact of the business ot 
Effect of the rule. having been actually carried on by some partners 

after dissolution ; but generally the question ot such liability can only arise 
when the business has been carried on as before without giving any notice 
of the dissolution of the firm. No rule of general application can, how¬ 
ever be staled for it is conceivable that a partner, soon after the dissolu¬ 
tion of a firm (in which it was usual for him to borrow money) and not¬ 
withstanding the fact that no partner was carrying on business under the 

old firm name, may 

person and the other partner may become liable to him under the .ule laid 
down in this section. 


In liar Bliajan Singh v. Shi GopaP it was held : In the case of 
dissolution of partnership of which no notice has been given, the liability 
of an ex-partner to an old customer for post-dissolution transactions 
with the supposed old firm does not depend on the customer knowing 
that such partner was a partner prior to the dissolution. If however at 
the time of the transaction in dispute the business v/as not a going concern, 
the balance struck by one of the partners, or a loan raised by him, does 
not bind the other partners, for in such circumstances it cannot be said 
that the executant was acting as the duly authorised agent of the firm, 
la Dhani Revrt v. {Firm) Sri Gopal.Lachmandas^ it was further hcldi: 
V/here after a dissolution of partnership, the business is continued in the 
firm name, a partrter who has retired at the dissolution is liable upon a 
contract inade by the- new firm with a person who has previously dealt 
with the old firm unless that person has received notice of the dissolution. 
Even though public notice by advertisement has been given, an additional 


I Juggilol Kamlapat v. Sew Chand Bagree, A I.R. 1960 Cal. 463. Case law discussed. 
Distinction from S. 36 of the Enslisb Partnership Act, 1890, pointed out. Sec also 
A.I R- 1963 Cal 505 on appeal (cited at p. SlS pOAi). 

2. See section 47 posr. 

3 . A.I.R. 1953 Lah. 417. 

4. A.I.R. 1936 Lah. 316. 


•I 
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personal notice is necessary in the case of old customers while in the case 
of new customers a public notice would be quite sufficient. The rule of 
law laid down in this section has for its basis the well-settled principle 
that one partner is the agent of other partners and though such agency 
inter se is terminated by the dissolution of the firm as regards third parties 
it continues until they haivc notice of the dissolution. 

An important question to be considered is what is the force, for the 
. , , . ^ purposes of limitation, of an acknowledgment signed 

of iLbiJitj^by ^"a ^ partner after dissolution of the firm, but in respect 

partner after dis- of an obligation existing prior to that date. The view 
solution. taken by the majority of High Courts in India is that 

where there is authority to borrow, a partner has also 
the authority to acknowledge the liability although the effect of such an act 
may be to extend the period of limitation.^ Under the English law, how¬ 
ever, it has been held that after dissolution the authority of a partner to 
bind his co-panneia does not extend to the making of acknowledgments 
and part payments so as to extend the period of limitation against all the 
partners- unless special authority to do so is proved or there are special 
circumstances.® The effect of the rule laid down in the present section 
read with section 19 of the Act would appear to be that an acknowledg¬ 
ment of liability made by a partner who had authority to borrow money 
would be binding on the other partners though made after the dissolution 
of the firm if proper notice of the fact of the dissolution was not given.* 
The only exceptions of this rule are those stated in the proviso whereby an 
acknowledgment of liability made after dissolution by a partner will 
not be binding on the estate of a deceased partner^ or a partner who has 
been adjudged an insolvent or a dormant partner. Bui as already noted, 
even in the case of these persons such an acknowledgment of liability may 
be binding on them or their estate if it appears that the act was authorised 
or was necessary for the purpose of winding up the affairs of the firm.® 

Illustrations 

A and B, partners in trade, agree to dissolve the partnership, and 
execute a deed for that purpose, declaring the partnership dissolved as 
from the 1st of January, but they do not discontinue the business of the 
firm or give notice of the dissolution. On the 1st of February A endorses 
a bill in the partnership name to C, who is not aware of the dissolution. 
The tirm is liable on the bill."^ 

1. See notes on pages 257 to 260 ante. 

2. \i^aison v. VVoodinan^ (1875) 20 Eq. 721, 730. 

3. Tucker v. Tucker^ (1894) 3 Ch. 429. 

4. Rotan}i\. Prem Shankar, A.I.R. 1938 All. 619 ; Gordhandas v. Bhulabhai, AJ.K, 
1932 Bom. 316 ; See also notes on pages 257 to 260 ante. 

5. V. I.L.R. (1936) 63 Bom, 5, where the court came to a different 

conclusion, was a case decided under sections 261 and 264 of the Indian Contract 
Act. There was no proviso to ihc rule laid down in section 264 similar to the 
proviso to this section : besides in section 261 the rule was differently worded. The 
Madras Hi^gh Court had held a different view in Seshi Ammal v. Vairaman, l.L.R. 
42 Mad. 15 supra and the same has been adopted in the proviso to this section. 
See Desai, p. 217 f.n. 

6 . See Section 47 post. 

7. Bx’parte Robinson. (1833) 3 D. & Cb. at. R. 388. 
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A bill is drawn on a firm in its usual name of the M. Company and 
accepted by an authorised agent. A was formerly a partner in the firm 
but not to the knowledge of B, the holder of the bill and ceased to be so 
before the date of the bill- B cannot sue A upon the bill> 

A is a partner with other persons in a bank. A dies and the survivors 
continue the business under the same firm. Afterwards the firm becomes 
insolvent. A’s estate is liable to customers of the bank for balances due 
to them at A*s death, so far as they still remain due, and for otlier 
partnership liabilities incurred before A’s death but not for any debts 
contracted or liabilities incurred by the firm towards customers after death.® 

In the case of liabilities of the firm which have arisen after A’s 
death, it makes no difference that at the time when the partnership 
liability aroic the customer believed A to be still living and a member of 
the firm.'* 

Costs incurred in an action authorised by the firm before dissolution 
of the partnership are not affected by the proviso^ for they are within the 
obligation of the original retainer so long as it has been determined.® 

Public notice. 

See notes under section 32 (3), pages 411, 412, 413, 414 ante. 

Act of the &nn. 

See notes under section 2 (a) ante. 

See notes on pages 414, 415 ante. See also Farrar v. De flinne^ 
. in which it has been held that where a dormant partner 
Dormant partner. known to certain individuals to have been a partner, 

he is as to them no longer in the situation of a dormant partner and must, 
therefore, give them notice of his retirement if he would relieve himself of 
the future liabilities of the firm. 

2. Principle applicable to joint Hindu family business :— 

See notes on pages 412, 413 ante. 

3. Legal representatives of a deceased partner—If bound by an 
acknowledgment made by the surviving partner subsequent to the dissolution 
of the partnership by death—^Limitation Act, 1908, S. 21 (2)—Scope. 

The legal representatives of a deceased partner cannot be validly 
bound for payment of the partnership debts by an acknowledgment made 
by the surviving partner after the dissolution of the partnership by the 
death of the other partner. The theory of implied agency disappears on 
the dissolution of the partnership and the proviso to S. 45 of the Act 
would apply in such cases and S. 47, which relates to obligation inter se 
the partners so far as may be necessary for winding up the affairs of the 
partnership cannot be invoked to bind the legal representatives of the 

1 . Carter v. WhalUy. (1830) 1 B. & Ad. II. 

2 Devaynes v. treble <18I6) 1 Mcr. 529; Sleech*r Case {\Z\6) \ Mcr. at p. 539 ; 

Clayton's case (1816) 1 Mcr. at p. 575. 

3 Brice's Case (1816) I Mer. 620, 622. 

4 . Houlton's Case (1816) I Mer. 616 ; Fr/W v. KoMny (1897) 2 Ch. 421, 428. Sec 

Pollock p. 96. 

5 . Court V. Berlin, (1897) 2 Q.B. 396. See also Lindley, p. 257, explaining this case. 

6. 1 Car. & K. 580. See also Carter v. Whalley, supra. 
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deceased partner merely on the basis of an acknowledgment made by the 
remaining partner after the date of dissolution.^ 

Under S. 21 (2) of the Limitation Act the theory of implied agency 
underlying the concept of a partnership is not by itself sufficient to enable a 
partner to bind the other partners by an acknowlegmsnt of liability of the 
firm unless there is evidence, however slight, or other circumstances such 
as course of business or conduct of parties, as to make the nonacknowledg¬ 
ing partner also liable. 

4. Proviso to sub-scction (1) 


\\-\ Jiiggiial Kamlapat v. Sew Chand Bagri (A.I.R. 1963 Cal. 505) it 
was held : Where after the dissolution of a parrnership firm registered 
under the Partnership Act, one of the persons carried on the business of 
the firm in the same firm name but no public notice of the dissolution of 
firm was given as required by law and a third person deals with the firm 
without knowing who the partners of the firm were at the time of such 
transaction, the partners who retired from the partnership as a result of 
the dissolution would nevertheless be liable for the transaction by virtue 
of S. 45 (1) proviso of the Partnership Act. It was abserved : The word 
♦‘retires” having been introduced in proviso to S. 45, the section has 
become rather inartistic and there is scope for arguing that it does not 
apply to the case of a dissolution. The proviso includes the case where, as 
the result of the retirement of some partner or partners, there has been 
dissolution or where there has been a dissolution simpliciter but one of 
the Piirtners was carrying the business in the same name as the ongipal 
partnership. After all. S. 45 (1) deals with dissolution.^ The proviso 
being an exception to the general rule, must necessarily deal with the case 
of dissolution. A similar proviso has already been appended to S. 32, 
dealing with retirement. It was therefore unnecessary and inappropriate to 
introduce such a proviso to S. 45 (1), if the proviso dealt with retirement 
only unconnected with any dissolution. Tn the circumstances there can 

be no doubt, that the proviso applies and in order to make outgoing 

partner liable the party enforcing the liability must have knowledge of the 
fact that he was a partner, otherwise there is no liability. 


In Venkatasubbamma v. Nime Veukatarami Sethi & Co., ^ 

Andh. W.R. 114, the managing partner of a firm contracted a debt on a 

promissory note for the purpose of partnership business. After the deatn 
Cf some of partners, the managing partner continued the business and 
made some payments towards the debt, which payments ^ere evidenced by 
endorsements on the promissory note. When a suit was filed ^ 

rtnriners and the legal representatives of the deceased partner the Court 

gave a decree against all the defendants. In revision to 
Ls contended that the legal representatives were not 

nartner cannot be bound by any acknowledgment dr payment made 

Towards the debts subsequent to the death of the P^*’*".*^*'* ^ Imhority 
may be said that the partner as an agent of the firm liad implied autho y 

under S 47 of the Partnership Act to acknowledge a debt. 


1. Abdul Gani v. Messrs 


. V.M. Periyanswami Chetiy & Co. (1960) 2 Mad. L.J. 43. 
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Miscellaneous cases. 

(i) Section 45—Bengal Finance (Sales Tax) Act, 1941, Ss. 16, 17 
Bengal Public Demands Recovery Act, 1913, S. 4. 

H and B carried on partnership business in two trades X d Y. 
The partnership was dissolved by a registered deed under which H became 
the owner of X and B became the owner ofY. No pubhc notice ot 
dissolution as contemplated by S.. 45 was given. Nor any ^ 

the dissolution of partnership or of the change of ownership of trades was 
given to Commercial Tax Authorities as required under S. 

Bengal Finance (Sales Tax) H died in 1957 after 

business X to his son R-:^hat business was assessed for years 1956^57 
and 1957-58 for sales tax and on issue of certificate under Bengal Public 
Demands Recovery Act in the name of ;X (partners H and other^ 
the recovery of arrears of those taxes objections were raised by R Ipai ii 
beinc dead the certificate against a dead man was voi^ It was hcl^iii_ 
those proceedings that because no public notice of dissomtion was given 
the partners H arid B continued to be liable to third 
done by any of them which would have been an act of the 
before the dissolution, and therefore the liability had not ceasc^ H bei.ng 
dead at the time when certificate was issued the certificate was void .as 

against H but the same was to be considered B. 

In the assessment proceedings^ however. R ^was held liable tor ,Bic 
taxes. Inroughout the proceemngs* no question of B was ever raised 
and no notice was given to him. It was held: (r) In the assessment 
oroceedines R having been held fiable, the finding was binding on l ie 
oarties and the certificate proceedings 6eing m the nature of 
execution the authorities could not come to a different ctmclusion, name y, 
txoneraUng R from the liability and foisting it on B. (lO The provisions of 
S 45 of the Partnership Act being general provisions d^ not apply as 
aeainst the specific provision under S. 17 of the Bengal Finance (Sales 
Taxi Act Thus both on the facts and on law B could not be held liable 
fnr the tiKABama CharanDe\. Additional Commissioner ot Commercial 

Taxes aml-mhers, AT R. 1964 Cal. 332). 

It was observed in this 

which is the general law applicable to partnership firms, a partner who 
notwithstanding the dissolution, has not given public notice of it, continues 
To ^e liable. But the liability to taxation, as well as the incidences thereof 
arise from the statutory provisions imposing the tax and. regulating the 
same Therefore, where there are specific provisions regarding a certain 

whether the provision is. substantive or procedural, then he matter 
must be governed by such provisions, in preference to the general 

^ Delhi Rent Control Act, 1958, S. 2 (e). 

In I^an ahiva ^al V- Lah ltn Ram (A.I.R. 1971 Delhi 219), the Detlii 
T4i.»h Court he d : “The appellants on 1-1-1957 let out the premises to firm 
olal Chand Jagan Nath As such the liability to pay rent of the 
S-ernises was that of all ’the partners of -the firm. , The fact lhat.thc 
Snrtners mutually decided to dissolve the firm and to allot the premises to 
fabhu Ram alone would not absolve them of their liability lor rent ra: 
.7 the iSidlords. There is nothing to show that the landlords gave 
their assent to the arrangement by which the premises in dispute were 

allotted to Labhu Ratm 
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“It may be that if the rent of the premises is realised by the landlords 
from a partner other than Labhu Ram, he may have a claim against Labhu 
Ram for being reimbursed in view of the terms of dissolution, but that 
fact would not affect the right of the landlords to recover the rent from 
the partners of the firm.” 

46* On the dissolution of a firm every partner or his 

Rights of partners representative is entitled as against all the 
fo have business Other partners or their representatives Jo. have 
ti property of the firm applied in payment 

^ of the debts and liabilities of the firm, and to 

have the surplus distributed among the partners or their 
representatives according to their rights. 

“Clause 46 is section 39 of the English Act, less the last thirty words 
which seem unnecessary. It affirms the right of partners or their 
representatives to a share of the net assets of the firm after the dissolution 
of the firm.”^ 


Rights of partners on dissolution. 


The principle underlying this section was recognized in Darby v. 
Darby- where Kindersley V.C. observed : “What is the clear principle 
of the court as to the law of partnership ? It is that on the dissolution of 
the partnership all the properly belonging to the partnership shall be sold,. 
and the proceeds of the sale, after discharging all the partnership debts 
and liabilities shall be divided among the partners, according to their 
respective shares in the capitil. That is the general rule ; it requires no 
special stipulation ; it is inherent in the very contract of partnership. That 
the rule applies to ail ordinary partnership property is beyond all question, 
and no one partner has a right to insist that any particular part or item 
of the partnership property shall remain unsold, and that'he shall retain 
his own share of it in specie.” j ^ 

f The right of a partner under this section is known as his general 
. - .. lien on the surplus of the assets of the firm and is 

i-ight. ^ commonly called partner’s lien.® It is available after 

dissolution not only against the partner who has 
taken over the business and assets of the firm, but also exists against all 
persons claiming through him, such as personal representatives, executors, 
executing creditors official assignee and receiver in insolvency, and consists 
in having the partnership!property duly applied when a dissolution takes 
place for any cause whatsoever.* 


1. Special Committee's Notes on Clause 46. Sec also Darby v. Darby (1856) 3 Dtew. 
495, 503. 

2. (1856) 3 Drew. 495, at p. 503. The same principle it'as clearly laid down by Lord 
Eldcn in Crawshay v. Collins^ 15 Ves. 218 and by Sir William Grant in Fcaf/ursion- 
ghaugh V. Fcnwicky 17 Ves 298. 

3. Re Bourne, (1906) 2 Ch. 327. 

4. Holderness v. Shackles, (1828) 8 B. & C. 612 ; Slacken v. Dawson, (1848) 17 L J. 
Ch. 282 (executors) ; Skipp v. Harwood, 11747; 2 Swan. 586 (exeeui'ing creditor) ; 
Re Butterworth (1835) 4 D. & Ch. 160 (trustee in bankruptcy) ; Govhtdass v. 
0/Jicial Assignee of Madras, A.I.R. 1934 P.C. 138 . (Official Assignee and other 
secured creditors). 
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On the nature of the right given to a partner by this section, Pol- 
Right an equitable Jock observes “The right of each partner to control 
lien. within certain limits the disposition of the partnership 

property is'a rather peculiar one. It exists during 
the partnership and when accounts are taken and the partners’ shares 
ascertained from time to time its existence is assumed, but it comes inio 
full play in the event of a dissolution. It belongs to a class of rights 
known as equitable lienSy which have nothing to do with possession, and 
must therefore be carefully distinguished from the which 

are familiar in several heads of the Common Law. The possessory lien 
of an unpaid vendor, factor, or the like, is a mere right to hold the goods 
of another man until he makes a certain payment; it does not, as a rule, 
carry with it the right of dealing with the goods in any way. Equitable 
lien on the other hand,.is nothing else than the right to have a specific 
portion of property dealt with in a particular way for the satisfaction of 
specific claims.** In other words, each partner may be said to have an 
equitable lien on the partnership properly for the purpose of having it 
applied in discharge of the debts of the firm ; and to have a similar 
lien on the surplus assets for the purpose of having them applied in 
payment of what may be due to the partners respectively after deducting 
what may be due from them, as partners, to the firm.^ 


/ During a partnership the lien in question attaches to all partnership 
_ , property for the time being, and is not therefore lost 

llen^attachesT.^***^ ^ substitution of new stock in-trade for old.’ 

Further, on the death or bankruptcy of a partner, his 
lien continues in favour of his representatives or trustees, and docs not 
terminate until his share has been ascertained and provided for by the 
other partners.** But after a partnership hrs been dissolved, the lien is 
confined to what was partnership properly at the time of the dissolution, 
and does not extend to what may have been subsequently acquired by 
the persons who continue to carry on the busmess./z^TThcreforc, if one 
of two partners dies, and the executors of the deceased partner allow the 
survivor to continue the business of the firm, there will be no lien in 
their favour on property acquired by him in this course of business in 
addition to or in substitution for partnership property ; and in the event 
of the surviving partner’s bankruptcy, goods brought into the business by 
him will belong to his creditors in the new business, not to the creditors of 
the former partnership.® It is probable, however, that a surviving partner 
who insisted on carrying on the business against the will of the deceased 
partner’s representatives would be estopped from showing that property 
in his hands and employed In the business was not part of the actual 
partnership assets.® 


1. Pollock, pp. 104, 105. 

2. Lindley, p. 383. 

3 Lindley p. 384 citing West v. Skip, 1 Ves. S. 239 ; Skipp. v. Hai w ooti, 2 Swansl. 
586 ; Stocken v. Dowson, 9 Bcav. 239. 

4. See Stocken v. Ptnvson, 9 Bcav. 239, affirmed 17 L.J. Ch. 282 ; Lindley, p. 38^. 

5. Payne v. Honihy, (1858; 25 Bcav. 230, 286-7. 

6. Pollock, PP- 105. 106. 
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In Padmabati Paul v. Pamialal PaiiP it was held : A partner has a 
right to have partnership assets applied in payment of debts. He may 
waive the right. Party to whom assets have-been allotted by award, 
cannot challenge award on ground that it does not provide for payment of 
debt. 


It follows from the principle on which the lien of a partner is 

founded and the words of the section, that it only. 

on par^tnership to ihe property of the firm, and to the separate 

assets. ^ interest of each partner in such property. In those 

cases, therefore, where there is a partnership in profits 
only but that which produces those profits belongs exclusively to one of 
the partners, the lien of the others is confined to the profits, and docs 
not extend to that which produces them.- Moreover, if two persons 
engage in a joint adventure, each consigning goods for sale upop the 
terms that each to have the produce of his own goods, neither of them 
will have a lien on the goods of the other, .tor on tlic produce of such 
goods, although each may have raised the money to pay for his own goods 
by a bill drawn on himself by the other, and ultimately dishonoured.^ 


There is no express provision in the present Act or in the English 
wis fcrpiv^H P^^'nership Act providing for the disposal of assets 
after dissolution accounted for falling in and being received by 

one partner after dissolution. Such assets, if brought 
in alter winding up ought to be divided among the late partners or their 
representatives according to their share in partnership.* But in the 
case of belated assets coming in when there has been no regular taking 
of accounts and no settlement, the only remedy is to sue for accounts. 
For until accounts are taken there is no certain amount due, and there¬ 
fore nothing in which a new cause of action can be found. 


As already noted, the lien of each partner on the partnership properly 
Right against ‘‘vailablc against the other partners, and against all 
whom available. Persons claiming through them or any of them ; and it 

therefore available against their executors, execution 
creditors, and trustees in bankruptcy.^ It also extends to an assignee of a 
partner s snare, so that an assignee of a partner’s share takes it subject to 
all claims of the other partners.’ But it is not available against a purchaser 


5. 

6 . 

7.' 


1. A.I.R. 1959 Cal. 156 ; 1958 Cal. L.J. 394. 

2. Lindley, pp. 384, 385. 

3. Ex-p. Gemmel, 3 M.D. & D. 198. 

4. Gopalaaiertyv.i'fJayaraghavacfianar,{l922)A.C.AU,49S wherein Lord Philli- 

me aeuts or the partnership and received his share of the profits the nuim-il ri^hK 
and obligaticns having been llius dis''harp^'ft Tna ’ ine mutual rigms 

See f. n. 4 abve. See also Pollock, p. 106. 

Sec notes on pages 520. 521 ante. See also Lindley. p. 385. 

Pollock, pp. 86, 101, 105. Sec Cavander v. Btdieel, 9 Ch. App. 79. 
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or pledgee of partnership property unless he had notice that the partner 
selling or pledging the property had actually no authority to dispose of m 
that manner. “To hold, however, that this lien could be enforced against 
persons purchasing partnership property would be in effect prevent any 
sale of that property without the consent of the whole firm, and would 
practically slop all partnership trade. Whilst, therefore, a person who 
purchases a share of a partner takes that share subject to the hens of the 

other partners, person who purchases from one partner specific 

property belonging to the firm acquires a good title to such property, 
whoever liens the other partners might have had on them prior to their 

sale.”^ 

In Re Langmead^s Trusts,^ a partnership between A and B was 
dissolved. A retired and by deed agreed to execute an assigniiient to B of 
the partnership assets (part of which consisted of a policy of winch the 
partners were assignees) and B agreed to covenant to pay the partnership 
debts and indemnify A against them. No further instrument was executed. 
A died, and B afterwards assigned policy by way of mortgage to a person 
who had notice of the deed. A’s executors were afterwards compelled to 
oav partnership debts, which ought to have been discharged by B. and B 
^ame bankrupt. The policy being adversely claimed by the mortagagee, 
by A’s executor, and by a purchaser from B’s assignees, it was held that 
* even if A and his executors had been entitled to pursue any portion of 
the partnership property, in the hands of B and to have it applied in 
payment of the partnership debts, yet they had no such right as against the 
purchaser from B. though with notice for he was not bound to see the 
application of purchase money. 

In Re Bourne,^ A and B carried on business in partnership. C & 
Co were bankers of the firm. After A’s death B carried on the business 
for some time for his own benefit but in the firm name and continued the 
partnership banking account, which was overdrawn at the death of A and 
the bankers were aware of A’s death. The account remained overdrawn 
until the final winding up of the business. B in the course of his business 
paid in certain money into this account and drew certain monies out and 
deposited with the bank the title deeds of certain real estate belonging to 
the partnership to secure the overdraft. Dispute arose between the 
executors of A and the bankers as to who was in the first instance entitled 
to the proceeds of the sale of the real estate. It was held that in the 
absence of evidence to the contrary the bankers were entitled to assume 
that the dealings with the account were for the purpose of winding up the 
partnership, and that the mortgage was a valid security and took priority 
over the lien of the deceased partner’s executor on the surplus assets for 
his share in the partnership.* 

It is to be observed that a partner’s lien is not a lien in any specific 

property existing at the date of the death such as would 
Principle of sur- fgjiei- reatizaiion or conversion into money, but the 

and* right is really a claim against the surplus assets after 

realization, whether those surplus assets consist entirely 


1. Lindicy. pp- 385, 386. 

2. 20 Beav. 20, and 7 De O.M. & G. 353. 

3. (1906) 2 Ch. 427. 

4. Re Bourne. (1906) 2Cb. 427, 434. 
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of the proceeds of realization whether they include some specific property 
which existed at the date of the death. As soon as there is surplus the 
lien attaches. But until there is surplus there is no lien or claim which in 
any way affects the power and duty of the surviving partner to realize the 
property of the partnership and to discharge its liability.^ The power 
of the surviving partner extends to a sale and it also extends to giving a 
mortgage on any particular part of the property belonging to the partner¬ 
ship to secure in good faith any of the partnership debts. So that person 
who acquires any partnership property from a surviving partner in good 
faith is not affected by the general lien in favour of the estate of a deceased 
partner.- The good faith, of course, must be good faith that the transac¬ 
tion is incident to and for the purpose of the winding up of the partner¬ 
ship business.^ The purchaser or mortgagee may show that the transaction 
was for purposes connected with the winding up of the firm ; but even if 
the alienation was not for such a purpose he acquires, nevertheless, an. 
indefeasible title provided there are circumstances justifying reasonable 
belief that the act was done in furtherance of the winding up.^ 

In Govindoss v. Official Assignee of Madras A and B who were 
originally members of a joint Hindu family had carried on business in 
partnership until 190S when A died leaving a minor son C. The 
business was carried on in the same name by B without paying up the 
share of A in the business. Eleven years after the dissolution of the 
firm B incurred liabilities and mortgaged some immovable properties 
belonging to the firm and sometimes thereafter was adjudged an 
insolvent. Question arose between C the minor son of A and the 
secured and unsecured creditors of B as also the official assignee of his 
estate as to whether C was entitled to have his claim satisfied out of the 
assets of the dissolved partnership including the immovable properties 
which had been mortgaged by B in preference to the claims of B’s creditors 
secured and unsecured in respect of debts incurred by the firm long after the 
dissolution of the partnership. It was held that C’s claim prevailed as it was 
not possible for any of the creditors to suggest that they had reason to think 
that B was incurring debts and giving securities after 1921 as a surviving 
partner engaged in the winding up of a partnership dissolved in 1908. It 
appeared, moreover, that the creditors had dealt with B thinking him to 
be a manager of a joint Hindu family. 

In Stocken v. Dawsonf A authorized the sale of his share in brewery 
to B, his surviving partner, whom he appointed one of his executors. B 
conceiving he had duly become the purchaser, carried on the business 
until his death, and it was subsequently carried on by C, his executor. 
Afterwards, upon a bill filed the sale was set aside, and the estate of A 
became entitled to share in the profits made subsequent to A’s death. C 
afterwards became bankrupt, having the whole partnership property in 

1. Rc Bourne, (1906) 2 Ch. 427, 444. 

2. Rc Bourne .supra ; Re Langniead's Trusts, supra. 

3. Babu alias Govindoss v. Official Assignee of Madras, A.I.R. 1934 P.C. 138. 

4. Babu alias Oovindos.s v. Gokuldvss, A.I.R. 1930 Mad. 393. 

5. A.I.R. 1934 P.C. 138. The principle expressed in Re Baurne, Jt/pra, was referred 
lo with approval in this case though on facts the decision was as stated above. 

6. i7L.J.Ch.282. 



partner’s lien 


525 


Sec. 46 ] 


his possession. It was held that the creditors of the firm during the time 
the business was carried on by C had no lien for their debts on A*s share. 

A partner’s Hen on the assets of the firm cannot obviously extend 
to personal claims of one partner against another but is only confined to 
rights arising out of their relationship as partners.^ 

The words “according to their rights” in the section are very 
comprehensive and allow a deduction from the surplus of assets of an 
amount due from a partner to a firm, provided this amount is not in 
respect of private debt owned by the partner to the firm. The lien of 
partners oit the partnership property extends to whatever is due to or 
from the firm by or to the members thereof, as such, and, therefore, 
extends to the case of one partner borrowing moneys of the firm.® It 
does not, however, extend to debts incurred between a partner and the 
other members of the firm otherwise than in their character of members. 
It has therefore been held that where a partner borrowed money (not 
partnership money), from his co-partner for some private purpose of his 
own, and then became bankrupt, his assignees were entitled to his share 
in the partnership ascertained without taking into account the sum due 
from him to his co-partners in respect of this loan ; and that the solvent 
partners were driven to prove against his estate in order to obtain payment 
of the money lent.® 

The Hen created by this section is lost by the conversion of the 
partnership property into the separate property of another partner. 
Therefore, if on a dissolution it is agreed between the partners that 
the property of the firm shall be divided in specie among them, and 
that the debts shall be paid in some specified manner ; and if the property 
is accordingly divided, but the debts remain unpaid the lien which each 
partner had on the properly before its division is gone ; and consequently 
no partner has right to have the specific things allotted to any other 
partner brought back into the common stock and applied in liquidation 
of the partnership liabilities.* Upon the same principle, if two partners 
consign goods for sale, and direct the consignee to carry the proceeds of 
the sale equally to their separate accounts without any reserve ; and this 
is done, neither partner has any Hen on the share of the other in those 
proceeds ; although it would have been otherwise if they had remained 
part of the common properly of the two,® 

No lien iff part- ^ partnership is illegal members have no lien 

nersbip Is ^pon their common property, or upon each other’s 

share therein ;• unless it be by virtue of some agreement 
not affected by the illegality.^ 


1. See Basheshar Nath v. SUibbu Mat, A.l.R. 1924 Lah. 336. 

2. Melioruechi Royal Exchange Assurance Co., \ C&. Ahr 8; Croft v Pike 

3 P.W. 180. 

3. Sec Ryall v. Rowtes, 1 Vcs. 343 ; Croft v. Pike, supra ; Lindley, p. 386. 

4. Lingen v. Simpson, 1 Sim. & Stu. 600. 

5. See Hoiroyd v. Crij^r/u, 3 Drew. 428. In Holderness v. Shackles. 8 B. & C 612 
the transfer to each partner was subject to the lien, which was not therefore lost. " 

6. See Ewing v. Osjaldiston, 2 M. & Cr. S3, 88. 

7. Lindley, p. 387. 
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Where there is a clause in the articles of part- 
Clause In ankles providing for the division of assets on a dissolu- 

providing division ^ c?nnot override the general power of 

® Q court to order a sale of the business as a going 

concern and appoint a receiver and manager.' 

A capitalist partner has no right of pre-eminence or superiority 

in him to compel the working partners to submit to a 
Capitalist part- rights in the partnership property on such 

ners have no should choose to prescribe. The existence 

superior rights. a right is Utterly inconsistent with the acknow- 

ledged principles of the equality of rights and authority of all the p^tners 
On the dissolution of a partnership, and in the absence of any contract 
to the contrary, every partner has a right to have all the partnership 
property sold^ and to have the proceeds of the sale, after discharging all 
{he partnersaip debts and liabilities divided among all the partners 
according to their respective shares. No partner has a right to insist that 
any particular item of the partnership property shall remain unsold and 

that it should be either divided specie or allotted to him at an arbitrary 
value.^ 

In Pomalal Paul v. Padmabati,^ by award of arbitrator some of the 
.. partners were allotted all assets and properties of dls- 
Award of arbi- and were made responsible for all liabilities 

thereof. It was held : Rights conferred by Ss. 46 and 48 
of such partners cannot be held to be infringed by such award. Instead of 
their general lien over the properties of the dissolved firm they have now 
obtained the full ownership over those properties. The awa d cannot be 
said to be in contravention of Ss. 46 and 48 on the ground that the entire 
assets of the dissolved firm have been allotted to such partners without 
providing for payment of the liabilities of the dissolved firm out of the 
assets in the first instance. 


Court or arbitrator can in suitable cases allot properties of dissolved 
firm to a partner at a valuation fixed by court or arbitrator. 

In a suit for dissolution of a firm, sale of the assets of the dissolved 
firm is the general rule but the court has the power to mould the relief in 
accordance with the circumstances of the case. If the equities of the case 
so require, the Court has the power to direct that the properties be allotted 
to the partner who is willing to lake them at a valuation fixed by the 
Court and that the proceeds be applied for the purpose mentioned in S. 46. 
Similarly on a reference of disputes in a' suit for dissolution of a firm the 
arbitrator has full power to make an allotment of the'assets and properties 
of the dissolved firm to one of the partners at a valuation fixed by the 
arbitrator. 


Miscellaneous cases. 

(i) Section 46—Dissolution of partnership on death of partner—Such 
partner a Karta of a joint Hindu family—Surviving members of joint family 
arc entitled to file suit against rest of partners for rendition of account— 

1. Taylor V. Neatc, (1888) 39 Ch. D. 538. 

2. Amritlal Gulab Dass v. Deosi, A.I.R. 1929 Sind 49. 

3. A.I.R. I960 Cal. 693 : 64 C.W.N. 816. 
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Such surviving members are representatives within the meaning of S. 46 of 
the Act. 

Where the Karta of a joint Hindu family who alone was a partner 
of a firm dies and the partnership stands dissolved as a consequence 
of his death, the members of the joint family in such a case cannot 
take part in the management of the partnership and they cannot file a suit 
for dissolution of the partnership. However, by virtue of S. 46 of the 
Partnership Act, 1932, the representative of such a partner has a right 
in law to have the surplus assets of the dissolved partnership in the 
hands of the surviving partner distributed according to the share of the 
deceased partner in the partnership and to trace the same, the representa" 
live is entitled to file a suit against the surviving partner for rendition of 
the accounts of the dissolved partnership. 

The surviving coparceners of the deceased Karta partner are his 
representatives within the meaning of S. 46. And their right to the assets 
of the dissolved partnership after the death of the Karta partner is one of 
property and even though there is no contractual relationship between 
them and the surviving partner still they have a right to recover the assets 
of the joint family invested by the Karta in dissolved partnership as 
representing the joint family and for ascertaining those assets a suit by 
them for rendition of accounts against the surviving partner is legally 
maintainable. 

{Gopi Nath v. Satish Chandra, A.I.R. 1964 All. 53). 

(ii) Section 46—Suit for account filed beyond three years after dis¬ 
solution of partnership—Claim for share of losses and not profits-Art. 106 
and not Article 120 of the Limitation Act, 1908 applies (See Arts. 5 and 
113 of the Limitation Act, 1963) 

The suit by a partner for account carries with it the consequences of 
sharing by them, profits or losses as the case may be. If in substance the 
suit is a suit for account Art. 106 is attracted and the words “a share of 
profits” are merely a surplusage and do not in any way abridge the mean¬ 
ing to be assigned to the words “for account”. In such a case it is not 
necessary that the plaintiff must necessarily make a prayer for a share of 
the profits of a dissolved partnership. That prayer is ancillary to the main 
prayer for accounting. The words *a share of the profits of a dissolved 
firm’ really mean a share of the profits if there are any profits found after 
accounting. If there is a prayer for accounting and if the plaintiff consi¬ 
ders that the business has resulted in a loss, it is not necessary to make a 
prayer for sharing of losses and even without such a prayer losses shall 
have to be determined and adjusted between the partners. The prayer for 
sharing the losses is also ancillary. 

Hence where a suit for account is filed beyond three years after the 
dissolution of partnership it is barred under Art. 106 and the contention 
of the plaintiff that there being a claim for share of losses Art. 120 applies 
to his case cannot be accepted. 

{Rat Bahadur Seth Moolchand Suganchand) Udaipur v. Mewar 
Industrial Commercial Syndicate Ltd., Udaipur, I L.R. (1965) 15 Rai 
261 : 1965 Raj. L,W. 113). 

(ni) Sections 46 and 47—Dealings between a partnership firm and 
another firm—Limitation Act (1908), Art. 85 (Limitation Act, 1963, Art. 1) 
bow far applies. 
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\\\ M.W. Piadhan P.E. Works (A.T.R. 1967 Bom. 48). it was 
held In case of dissolution of partnership the dissolution doses the 
dealina of partnership and eventually the accounts between the partnership 
firm and the other parties. After dissolution the account is not open, 
mutual and current, and suit after dissolution by the disso ved firm on 
the ground of open mutual and currmt account is barred by limitation. 

From circumstances intention to close the account between a 
partnership firm and another firm by cither of them may be inferred. . 

(iv) Sections 46, 48-Dissolution of partnership—Distribution of 
surplus for purpose of adjustment of rights of partners in assets of partner¬ 
ship—Not a sale— Income-taA Act, 1922, S. 10(2)(vii). 

In / T. Conmir., M.P. v. Dewas Cine Corpn. (A.I.R. 1968 S.C. 676), 
the Supreme Court held; The expressions “sale” and “sold” are not 
defined in the li\comc-Ux Act (1922): those exprepions are used m 
Section I0(2){vii) in their ordinary meaning. “Sale” according to its 
ordinary meaning is a transfer of properly for a price, and adjustment of 
the rights of the partner in a dissolved firm is not a transfer, nor it is for a 

price. 

“A partner may, it is true, in an action for dissolution insist that the 
assets of the partnership be realised by sale of its assets, but where in 
satisfaction of the claim of the partner to bis share in the value of the 
residue determined on the footing of an actual or notional sale properly 
is allotted, the property so allotted to him cannot be deemed in law to be 

sold to him.” 

(V) Sections 46, 47. 48-Scopc and applicability—Winding up of fh,e 
firm after dissolution—Lien of partner or representative of deceased partner 
on assets of partnership is on surplus of assets—Suit for share by such legal 
representative for share in the assets is governed by Art. 106 of the Limitation 
Act of 1908 (Limitation Act, 1963, Art. 5). 

In M. Vailionwal v. Panianathaii (A.I.R. 1969 Mad. 257) it has been 
held ; “It is now settled law that a partner’s or his representative’s lien, 
with ^-eference to partnership assets is on the surplus of the assets of the 
firm and not on any particular item of properly belonging to the partner¬ 
ship. On the dissolution of a firm, all the properties belonging to the 
partnership have to be sold and the sale proceeds after discharging 
all the partnership debts liabilities, have to be divided among the partners 
according to their respective shares, and this is the general rule. The lien 
of a partner is not on any specific assets of the partnership existing on the 
death of a partner such as would belter its conversion into money. The 
right of a representative of a partner is really a claim against the surplus 
assets on realisation—whether the surplus assets consist entirely of the 
proceeds of realisation or whether they include some specific items of 
property which existed on the death of the partner. The proper remedy 
of a partner in the circumstances is to have accounts taken to ascertain 
his share and if the right to sue for accounts is barred by limitation, the 
• partner cannot sue any partner in possession of the assets for a share 
therein. If after taking accounts arid discharging the mutual rights and 

). Kalapada v. Sree Bank Ltd.t A.I.R. I960 Cal. 2SS and Ganesh Lai v. Shea Gulam 
Singh, (1180) 5 Cal. L.R. 211 not followed. 
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obligations of the partners or their representatives an asset which has been 
forgotten or treated as valueless afterwards falls in, that asset no doubt 
will be divided between the partners or their representatives in proportion 
to their shares in the partnership.'*^ 

The character of any particular assets of the partnership has little to do 
in ascertaining the share to which a partner or his representative may be enti¬ 
tled in the property of the firm on dissolution. A suit for division of irnmov- 
able property forming part of partnership assets after the dissolution of 
partnership is governed by Article 106 of the Limitation Act, ir08. In 
this respect there is no distinction between a suit by a partner or a legal 
representative of a deceased partner. Article 106 of the Limitation Act, 
1908, governs a suit by a representative of a deceased partner against the 
surviving partners who hold the assets in a fiduciary capacity. 

(vi) Sections 46, 48—Stamp Duty—Stamp Act (1899), Schedule I-B 
(U.P.)> Article 45 (as amended in 1962). 

In Manohar Das v. The Board of Revenue^ C/.P., (A.T.R. 1971 
All. 523) a Special Bench of the Allahabad High Could held : 
in view of Sections 46 add 48, whatever actual method of distri¬ 
bution is adopted by the partners, in law, there can be a pro 
rata division only of the residue, if any. left after taking into account 
the various liabilities. Assuming that a deed of dissolution could 
also be deemed to be a deed of partition, it could be so deemed 
only in respect of the residue. Value of a partner’s share in the residue 
will be the value of the assets less the liabilities allotted to him. In the 
present case, the Board held that part of the allotted liabilities represented 
the payment of the capital investment of that partner. As seen, the ftrni 
is liable to repay the partner’s investment under clauses (ii) and (iii) of 
Section 48 (b). This amount had to be deducted to find the value of each 
partner’s share in the residue. Doing so, the value is in the negative, 
because liabilities are more than the allotted assets. No additional stamp 
duty will be chargeable, even if the deed is held to amount also to an 
instrument of partition.” 

(vli) Sections 46, 48—Priority of debts—Arrears of Sales tax and 
Income-tax due from partners of dissolved firm—If entitled to priority. 

\n The Union of India V. Salankayata PuUeswara Rao,^ in a suit for 

dissolution of partnership and accounts, a preliminary decree was parsed. 
Subsequently a receiver was appointed to realise the assets of the partner¬ 
ship, to discharge the liabilities of the partnership and to prepare a state¬ 
ment of profit and loss of each partner in respect of his share. A sum of 
Rs. 17,101-56 was realised and deposited into court. A final decree was 
also passed. At that stage, the Income-tax Department and the Sales 
Tax Department through their respective officers filed applications in the 
lower court, claiming priority of payments out of the amounts deposited 
into court, alleging that some tax arrears were due from some of the 
partners of the dissolved firm, in respect of business curried on by them 
separately. It was held : It is manifest that there is nothing in the 
Partnership Act which provides for, a priority of debts due under the 
Income-tax Act and the Sales-tax Act. .It is also to be noticed that the 

1. Gopala Chetty v. Vtjaya Raghavaeharlar, A.I.R. 1922 P.C. 115; Rnjgopala 

Chtttiary. Palanl A;I.R. 1954 Mad. 1101 (F.B.) relied on. 

2. (1971) 2 An. W.R. 32. Sec Yearly Digest. 1971 (August Issue), Colmn. 1457. 
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arrears of Income-tax and Sales-tax do not pertain to the partnership 
(dissolved) and are therefore separate debts. 

47. After the dissolution of a firm the authority of each 
I .u partner to bind the firm, and the other mutual 
rify of partners for ngiits and obligations ot the partners, contmue 
purpose of winding notwithstanding the dissolution, so far as may 

be necessary to wind up the affairs of the firm 
and to complete transactions begun but unfinished at the 
time of dissolution, but not otherwise : 

Provided that the firm is in no case bound by the acts 
of a partner who has been adjudicated insolvent ; but this 
proviso does not affect the liability of any person who has after 
the adjudication represented himself or knowingly permitted 
himself to be represented as a partner of the insolvent. 

Synopsis 

!. Continuation of partner's authority 3. Remuneration for work done 
after dissolution. by a partner in winding up 

2. Proviso. the affairs of a firm. 

The section reproduces section 38 of the English Partnership Act 
with slight verbal alterations and supersedes section 263 of the repealed 
Chapter of ihe Indian Contract Act. In the old section 263 of the 
Contract Act the same law was stated in more general terms. Both that 
section and the present section of the Indian Partnership Act refer to the 
mutual rights and obligations of the partners after dissolution, the only 
distinction between the two sections being that instead of the words “the 
rights and obligaiions of the partners ’ in section 263, there is in the 
present section a fuller expression v/z., “the authority of each partner to 
bind the firm, and other mutual Tights and obligations of the partners.** 
The proviso is new. 

I. Continuation of partner's authority after dissolution. 

The authority of the partner to bind the firm generally ceases on 
Scope and extent dissolution : but certain powers Still belong to them 
of the authority. and these relate to the completing of pending transac¬ 
tions, winding up the firm’s business and adjusting the 
rights of the partners inter se, and for this purpose the authority of 
the partners to bind the firm and all their mutual rights and obligations 
continue notwithstanding the dissolution.^ The power of each partner, 
however, extends only so far as it is necessary to wind up the affairs of 
the firm and to complete transactions already begun/^In Crawshay v. 
Collins^ Eldon L.C. staled the principle thus : “There^nay be partnership 

1. Moiilal w Sarup Cliand, A.l.R. 1937 Bom. 81 ; CraMsliay v. Maule (1818) I Swanst. 
495, 507 “Where the partnership business is in one sense at an end still you 
n^ve noi therefore put end to the joint transuctions. They must necessarily be 
earned on for the purpose of winding up the concern and everything belonging to 
It. Cruikshank v. McVicar (1844) 8 Beav. 106 at p. 116, per Lord Langdale. 

2. (1803) 15 Ves. 2! 8 at p 226. See also observations in L>on v. Havnes, (1813) 5 

(*®20) I K.B. 639 Public Trustee 
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where, whether the parties have agreed for the determination of it at a 
particular period, or not, engagement must, from the nature of it, be 
contracted, which cannot be fulfilled during the exis;.ence of the partner¬ 
ship ; and the consequence is, that for the purpose of making good these 
engagements with third persons it must continue, and then instead of 
being as it v'as a general partnership, it is a general partnership 
determined ; except that it scill subsists for the purpose only of winding 
up the concern.** The necessity of a partner’s authority being continued 
after the dissolution of the firm for the purpose of winding up its affairs 
was stressed by Rower L.J, in Re Bourne^ in the following terms : “When 
a partner dies and the partnership comes to an end, it is not only the right, 
but the duly of the surviving partner to realise the assets for the purpose 
of winding up the partnership affairs, including the payment of partnership 

.The power of the surviving partner of course extends to a 

sale and it also extends to giving a mortgage on any particular part of 

the property belonging to the partnership to secure in good faith one of 

the partnership debts.” 

W 1 Thus in pursuance of this authori ty, a partner can recover payment 
^ , of d pNt dne to th e 4irm and effectually release the 

debte**"^ ** and also giv e a valid receipt for the debts, 

' provi ded it is not"d one in fraud of his co-partncrs or 

in collusion with the He htor. A partne r can also accept a bill of exchange 
for a debt, but he has n ot authority to acknowledge a debt, or by his act 
or admission to invol ve his co-partne rs in any new legal liability^ The 
act of dealing in order to be bin ding on the co-partners must be an act 
necessary in the winding up of the partner ship^/yjOnly the winding up can 
be proceeded with after dissolution, and no other business can be carried 
on in the name of the firm. It is not a necessary act in the winding up of a 
dissolved firm for a partner to create a novatio in respect of a debt owing 
to the firm, as that is not recovering a debt. His partners may previously 
consent to it or subsequently ratify it, or acquiesce in it ; otherwise it will 
not bind them. It is, therefore, competent to a partner of a dissolved 
firm to enter into a Aavfl/n .transaction in respect of a debt due to the firm 
and thereby transfer the credit of an amount due to the firm by one 
person to another thereby making the latter debtor of the firm instead of 

the former.^ 

A partner of a firm may have individual dealings of his own and 

unless it is shown that a payment to a partner was 
Payment to one ^lade to him in his capacity as a partner of the firm, 
***i*use P*”®" the payment cannot be deemed to be in discharge of 
* liability to the firm. In respect of a debt due to a 

partnership, a payment made to one of the partners, not in his capacity 
as a partner but for his personal use, cannot be set off as against a debt 
due to the firm.* 

“Each partner has, after dissolution, authority to give a 
Pwerto^^e security on partnership properly of monejr 

dSitsetc. required for the completion of a pending contract;* 

1 . (1906) 2 Ch. 427 at p. 431. 

2. Motllal V. Sarup Chand, A.I.R. 1937 Bom. 81. 

3. Phoolchattd w. OnkarlaU (1961) M.P.L.J. (Notes) 238. 

4 Butchart v. Dresser, (1853) 10 Hare 453 ; an appeal 4 De G.M. & G. 542 C.A. : 
in re Clough (1885) 31 Ch. D. 324. (Charge on partnership property to secure 
iocur.'ed by the partners during the life of a deceased partner.) 
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and any partner may, it seems, after dissolution, withdraw a deposit, 
or receive a debt and give a release or take a bill for it : although 
the terms of dissolution provide, that as between the partners, the 
debts should only be received by one of them,”^ or even though a 
third person had been appointed to collect the debt and the person 
making the payment had notice of such appointment.^ 


^ ' The authority of a partner to do all things necessary for the pur¬ 
pose of winding up the affairs of the firm also includes 
to sell the partnership property mu pres- 
^ umably this would include a right to sell and trauifer 

immovable property belonging to the firm if it is necessary to do so for 
the proper winding up of the affairs of the firm.^ A surviving partner 
has under this section the right to dispose of 4he properties of the dis¬ 
solved firm for purposes connected with the winding up of the firm./^But 
even if the alienation is not for such a purpose, the purchaser acquires, 
nevertheless, an indefeasible title, provided there are circumstances 
justifying a reasonable belief that the act was done in furtherance of 
the winding up ; otherwise, he is not protected.^ It has been held that 
althou^, after dissolution, the managing partner has a right to make 
collections and put up to sale items of assets belonging to the partner¬ 
ship and realize them in the shape of money still where certain items of 
the assets are taken over by another firm consisting of two of the 
important partners of the dissolved firm at a valuation put upon them 
the transaction is prima facie not binding and the Court is entitled lo 
look into the matter itself.® 


Under this section an individual partner of a firm which has been 
Assienment of dissolved has authority to assign a decree obtained by 
decreef tbe firm in the course of realisation of assests. Realis¬ 

ing what is due under the decree would obviously 
come under winding up the affairs of a firm.^ 


In fact, as already noticed, the authority 

Signing a plaint. continues, in respect 

for the purpose of winding up. 
partners can sign and verify a plaint in a suit on 
dissolution.® 


of a partner after dis- 
of all things necessary 
Thus someone of the 
behalf of the firm after 


1. Hahbury. Laws of England, 3rd Edition, Vol. 28. p. 574, para. 1122 and authorities 
ciicd therein. 

2. Porter V. Tayfor, 105 E.R. 1201. See also Annamatai v. Annamalai, 52 I.C. 456 ; 
Pafaiiiappa v. Verrappa, I.L.R. 41 Mad. 446 and Mannava Annapuruamma v. 
Uppala, I.L.R. 36 Mad. 544. 

3. Morgan v. Marquiss^ 9 Ex. 145. See also In Re Bourne^ supra ; Babii alias 
Govimioss\.Gokuldo5S^A.\.K.\9yO Mad. 393 ; Af. ValUamital Ramanathan 
A.I.R. 1969 Mad. 257—Surviving partners of dissolved firm can sell assets of firm 
in the course of winding up. 

4. Section 19 (g) would not, it would appear, be a bar to the existence of this right. 
See Dasai, p. 225. 

5. Babu Govindoss, V. Guku/thss, A.I.R. 1930 Mad. 393. 

6. Miithiah Chesty V. Veerappa Chetty, A.hR. \929 Mad. 627. 

7. Gulabchand v. Ram Niwas^ 1936 M.L.J. 79. 

8. Uf Aung Min. v. iMtehtmtanan Chestiar, 9 I.C. 150. 
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Similarly^ releasing of debts and paying of debts is necessary for 
, purposes of winding up.' Consequently, a payment of 
w!totowiS™*of partnership debt will discharge all the partners from 
deposit. 1 liability.® So also a., partner may withdraw a deposit 

from a bank.® 

Partners may by agreement give wide and extensive power to one 
„ . , of them to enable him to expedite the work of wind- 

no^^**”*"* ing up the affairs of the firm. In Smith y. Winter,* a 

retired partner stated that he left the assets and 
secnirities of the firm in the hands of the continuing partner, for the 
purpose of winding up the concern, and that he had no objection to 
his u.sing the partnership name. The court held that the Jury were 
justified in finding as a question of fact that the continuing partner 
had authority to endorse promissory notes so left in his hands in the 
partnership name. 

It will be noted that in the abov^ case the continuing partner had 
express permission to use the name of his^ late partner who was there¬ 
fore justly held liable on a bill given in the name of the old firm after 
his partner’s retirement. In the course of Judgment in this case Lord 
Abinger C.B. said: “There is great difference between the cases where 
one person is left merely to wind up the concern and wlicre one partner 
retires, leaving the other in business. If the concern is completely put 
an end to, and nothing is left to be done but to get in the debts, etc. 
the cne cannot pledge the credit or the name of the other.'* But wjiere 
a partnership is dissolved on the terms that one partner should take 
over the entire busines: and assets, in such cases partner so taking over 
has no authority to bind his co-partncrs by making bills of c.N.cliungc in 
the name of the firm because he cannot be said m sucli cases to be tiding 
as a partner of the dissolved firm for its winding up.® 

No new rights accrue to the partners on dissolution as the word 

Compounding of in the present section clearly shows, for it 

claims. implies that the rights previously possessed remain 

in existence. Far from enlarging the section limits 
those nowers as the authority of the partners continues only so far as 
may be necessary to wind up the affairs. Thus a partner has no autho¬ 
rity to compound claims during the existence of a partnership and what 
he cannot do previous to dissoultioii he cannot do after dissolution.® 

The question whether a partner can acknowledge a liability after 
AcknowIedgnicDt dissolution and in the course of the winding up so as 
of nubility. to bind the firm is one the answer to which would 

depend on the -facts and surrounding circumstances 
of each case. In deciding whether the partner in question ha's' such 

1. Babit alias Govlndoss v. Ooknldass, A.I.R. 1930 Mad. 393. 

2. Muhammad Ismail^ Saaduddin. A {.\K. 1927 Lah. 816; LakshwhUaud v. Cokul 

Das, A.I.R. 1926 Sind 75 ; Chend Mat v Ban Bchari, A I.R. 1924 Cal. 209. 

3. Dickson v. National Bank of Scotland, 1917 S.C. (H.L.) 50. 

4. C1838> 4 M. & W. 454. Sec also Lindlcy. p. 258. 

5. Heath v. Sansom, (1832) 4 B. <£ Ad. 172. 

6 Hagappay. Bhagwanji, A.I.R. 1936 Mad. 593. 
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authority or not in a given case, a useful test is to see whether the 
acknowledgment is a necessary act for the purpose of winding up the 
nrm.^ 


The right to wind up the. affairs of a dissolved partnership is a 
Right to nind up personal right of the partners of that firm so that, on 


a personal right. 


the death or bankruptcy of one of them his executor 
or trustees will not be entitled to join or interfere in 
the work of the winding ud of the affairs of the firm.® 


A question of some importance arises where after dissolution the 

cx-partners enter into an arrangement that the debts 
ween partners. ' of firm shall be paid and the affairs wound up by 

a particular partner. It has been held that such an 
arrangement between the ex-partners inter se is not binding on the 
creditors of the firm even if they have notice of such an arrangement.® 


It is also to be observed that the authority to bind the firm by a 

partner under this section refers to dealings with a 
Authority under third party and has no reference to dealings between 

not refate'*to deal- partners inter se. Thus, where in a dispute of 
ipgs between part- certain partners referred to arbitrators, two partners 
nets infer sc. compromise their claim inter and other partners 

accept the compromise the arbitrators can go into the 
question whether such compromise look place and if they find the 
compromise valid, they have power to give a decree in terms of that 
compromise and the award so given will be binding on all the partners.* 


Misconduct of If any partner exceeds his powers or misconducts 

up. himself in the winding up, the court will restrain him 

or, if necessary, will exclude all parties from manage¬ 
ment of the business.® 


Jilustrations. 

\x\ Butebart Dresser^^ A and B two sharebrokers who were 
partners had brought certain shares on account of the firm some of which 
had not been paid for. After dissolution A deposited with the bankers 
of the firm certain shares which the firm had contracted to buy but had 
not paid for, and obtained advance to pay for such shares upon the 


j. 


2 . 

3. 

4. 




SmsK K.l.K. 1926 Lah. €\€ \ Pahumal v. Chtmi lai, A.I.R. 
m9Lah. 266; Daisukhrani Kaiidas, 1 L.R. 26 Bom. 42. Part payment of a 
debt by a partner after dissolution does not prevent limitation running in favour 
of other partners, Watson y. Woodman, \\Z15) h.K. 50 Eq 721. * 

('*”> ' '♦2 : Zf//™ V. Kilbrf, {1819)4 

K & J Fmch. (1932) 1 D. & Ch. 274 ; Fraser v. Kershaw. (18S6) 2 

, 4 

Smiih V. Jameson, (1794) 5 Term. Rep. 601. 

uSrZ IMS Lah. 915. See also Hashiar Singhs, 

uaai Ram, A.T.R. 1929 All. 542—Two partners executing pronotc to third aarree- 

bind other‘^paniers‘!"' partnership accounts. Pronote will not 


Hall V. Hall, 3 Mac. & G. P. 79 ; Crawshay v. Collins, 15 V‘s. 21S 
(1852) 10 Haro 453. 
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security created by the deposit and authorised the bankers to sell the 
shares if the moneys advanced were not repaid within a specitied time. 
The bankers were aware of the dissolution of the firm. In a suit brought 
by B against A and the bankers repudiating the authority of A to make 
the deposit, obtain the advances, or authorise the sale, it was held that A 
had power, notwithstanding the dissolution, to do these things for the 
purpose of completing purchase of the shares. 

A and B are partners in trade. A becomes bankrupt. The solvent 
partner B. but not other persons claiming through him by representation 
or assignment may, notwithstanding the dissolution of the partnership 
wrought by A*s bankruptcy, sell any of the partnership goods to pay the 
debts of the firm,' and the purchaser will be entitled to the entire 
property in such goods as against A*s trustee in bankruptcy.^ 

Partnership articles provide that,, before each division of profits, 
interest shall be credited m both partners on the amount of capital 
standing to the credit of their respective accounts. This alone docs not 
authorise the allowance of interest, in the event of a dissolution, for the 
interval between the dissolution and the final settlement of the partner* 
ship accounts.^ 

2, Proviso 

A partner on his adjudication as an insolvent ceases to be a 
partner of the firm from the date of adjudication,* with the result that 
his authority to bind the firm is determined. But where the surviving 
partner becomes an insolvent, his rights and obligations vest in the 
official assignee, so as to be available for the benefit of the firm. The 
business also can be wound so as to bind the representatives of the 
deceased partner. The surviving partner’s obligation to sell the partnel*- 
ship property and to pay partnership debts vests in Official Assignee as 
an incident of the estate which vests in him under S. 7 of the Insol¬ 
vency Act.® 

3. Remuneration for work done by a partner in winding up the 
affairs of a firm. 

See notes under section 13 on pages 170 to 174 ante. 

Miscellaneous cases. 

(i) Section 47—Succession—When takes place—Assessee, partnership 
firm—Death of a partner—Whether firm continues thereafter—Income-tax 
Act, 1922, S. 25(4J. 

The three essential ingredients of “succession” within the meaning 
of S. 25(4) of the Income-tax Act, 1922 are (i) change of ownership (ii) 

1. Fraser y/. Kershaw. (I8S6) 2 K. & J. 496. The authority to sell is '^personatto 

him in his capacity as partner’ ; 2 K. & J. p. 50t. 

2. Fox V. Hanbury, (1776) Cowp. 445. 

3. Barfield v. Loughborough, (t872) L.R. 8 Ch. 1. 

4 . Section 34(2) ante. 

5. AdmMstraiur General of Madras v. Official Assignee. l.L.R. 32 Mad, 462. 
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continuity in the integrity of the business, and (iii) identity and conti¬ 
nuity of the business in the hands of the person succeeded and the 
person succeeding. Succession may take place not only when there is a 
transfer/nrer v/vo5 but also when there is devolution of the business on 
a person either as an heir or as a legatee. Whenever there is a change 
of ownership either by reason of devolution in either of the modes 
mentioned above or by reason of a transfer to a purchaser, succession 
occurs within the proviso to S. 25(4) of the Income-tax Act, 1922,(5. 
Koteswara Rat? v. Commr. of I.T.A.F., (1962) 46 I.T.R. 882 : I.L.R^ 
(1962) Andh. Pra. 826. 


(ii) Sections 47, 49 —C. P. and Berar Sales Tax Act, 1947, S. 2 
(c)-Dissolution of firm before assessment—Effect—Assessment on 
partners—Legality. 

The liability of the firm to assessment to tax in respect of the 
transactions aflccted by it while it was in existence does not disappear 
after its dissolution. The liability of the firm to pay tax under the Act 
arises during the very period of its existence when its turnover exceeds 
the taxable liniit. When the amount of tax payable by the firm is 
determined after assessment, that amount really becomes a quantified 
debt owed by the firm to the State. If the assessment is not made and 
lax amount is not determined before the dissolution of tlie firm, the 
liability to pay tax does not disappear. It continues to exist, and can 
be quantified by making an assessment and determining the tax amount 
in winding up proceedings. The combined effect of Sections 47 and 49 
of the Partnership Act is that though a partnership is dissolved it is 
deemed to continue for the purpose of winding up its business and 
discharge of partnership debts. If a partnership is deemed to continue for 
the discharge of its liabilities incurred while it was in existence then an 
assessment under the Act can be made against the firm in respect of sale 
transactions effected by it while it was in existence and doing business. 
The amount of the tax determined in such an assessment would be a 
State debt recoverable from and out of partnership assets even after 
dissolution and m the hands of the partners or otherwise. [Gha.ishyamdas 
Chltoiahl V. Soles Tax Officer, Durg, M.P. and others, W.I.R. 1964 M P 
Itl]. ' * 


(iii) Partnership Act (1932), Ss. 42(c). 28(2), 47, Proviso Death of 
parlner Continuation of business by managing partner—Acknonledement 
or payment ID respect of old partnership debt—Does not bind Iccal rcDrc- 
sentativcs of deceased partner—Limitation Act (1908), Ss 19 20 ^ 


It follows from the proviso to S. 47 of the Partnership Act that 
whatever may be the case with regard to the other partners, theTenresenta- 
tives of a deceased partner and also some others specifically referred to in 

“ different footing in relation to the acts done bv 

any of the partners after the dissphilion of the firm whether or not public 
notice IS given of the dissolution. That being the case the leca" rep?cse^ 

IK. yenkatasubbamtna y. K. UL L? A I R ,964 
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(iv) Section 47-Civil Procedure Code, (1908), O. 30 R. 4 

In Ramrichpal v. The Bikaner Stores Supply and Trading Co. (A.l.R. 
1966 Raj. 187), mortgaged money was advanced by a firm but the mort¬ 
gage deed was in favour of one of its partners as a matter of abundant 
caution. The mortgage suit was subsequently raised by the firm and the 
partner was impleaded as a mere formality. The partner died during the 
pendency of the appeal. It was held that it was not necessary by virtue of 
O. 30, R. 4 of the Civil Procedure Code, 1908, to join his legal representa¬ 
tives as parties to the suit. ‘Tt may also be mentioned that even after 
the dissolution of a firm, the authority of each partner to bind the firm, 
and the other mutual rights and obligations of the partners, continue not¬ 
withstanding the dissolution, so far as may be necessary to wind up the 
affairs of the firm and to complete transactions begun but unfinished at 
the time of the dissolution. This is by virtue of S. 47 of the Partnership 
Act.”^ ^ 

(v) Sections 47, 19(2)(c)—Transfer by managing partner of an asset 
of the firm (promissory note) without consideration whether suit by transferee 
against the promisor on the basis of the transfer maintainable. 

\n B. Venkatappayya A Venkataramajancyulu'^ while the suit for 
accounts of a dissolved firm was pending, the managing pariner of the 
dissolved firm transferred without consideration the promissory note 
executed in favour of the firm by the respondent-defendant In favour of the 
plaintiff-appellant. The appellant filed a suit against the respondent for 
the recovery of the amount on the basis of the transfer of the promissory 
note. It was held : On a reading of S. 19C2)(c) with S. 47 of the Act, it 
is clear that a partner has authority only to wind up the affairs of the firm 
and that it is not a part of the winding up of the firm to compromise or 
relinquish a claim without receiving consideration thereunder. No partner 
has a right to transfer an asset without consideration or gift it away or 
otherwise deal with it to the detriment of the partners. A transfer of a 
claim under this kind does not come within the catccory of unfurnished 
business which forms part of the winding up of a partnership business. 

48. In settling the accounts of a firm after dissolution. 

Mode of settle- following rulcs shall, subject to agreement 
mcfit of accounts by the partners, be observed • 

between partners. * 

{a) Losses, iucluding deficiencies of capital, shall be paid 

first out of profits, next,out of capital, and, lastly 

if necessary, by the partners individually in the 

proportions in which they were entitled to share 
profits. 

{b) The assets of the firm, including any sums contri¬ 
buted by the partners to make up deficiencies of 


I Gajanatuiw. Sardar Sfal. A.l.R. 1961 Raj 228 followed 
2. (1967^ 2 An W.R, I3I. See also this case as ciicd at p. 275 ante. 



538 


THE INDIAN PARTNERSHIP ACT [ SeC. 48 

capital, shall be applied in the following manner and 
order :— 

(f) in paying the debts of the firm to third parties ; 

(n) in paying to each partner rateably what is due to 
him from the firm for advances as distinguished 
from capital ; 

{Hi) in paying to each partner rateably what is due to 
him on account of capital ; and 

(fv) the residue, if any, shall be divided among the 
partners in the proportions in which they were 
entitled to share profits. 

Synopsis 

1. Mode cf settlement of accounts. 3. Clause {b)—Application of assets. 

2. Clause {a)—Losses . 4. Other cases. 

This section is a reproduction of section 44 of the English Act with 
very slight verbal alterations. That section had stood with success 
the incessant and vigilant scrutiny of lawyers, accountants and businessmen 
in England for nearly forty years, and the framers of the present Act 
thought it may be safely followed in India.* There was no provision 
corresponding to the present section in the repealed section of the Indian 
Contract Act. 

1. Mode of settlement of accounts. 

^ \ This section deals with the mode of settlement of accuums. It 

contains what may be called the “accounting clause” 
’ Subject to agree- most important. Prima facie accounts between 

mrs ^ ^ partners are to be settled in the manner provided 

for by the partnership agreement. In the absence of 
any agreement, the rules stated in. the section shall apply. Pollock 
observes :* “The rules given in this section are only rules of administration 
foi nded on the usual course of business, and expressing what is fairly 
presumed to be the intention of the partners, but if any different intention 
is shown in a particular case by terms of the partnership articles or other¬ 
wise, that intention so shown must prevail." | r\ 

It is thus clear that where there is a settlement between the partners 
evidenced by articles Of partnership, or otherwise, settlement would 
be affected by the mode prescribed by the agreement and not by 
this section. Such a settlement, however, is not binding on the sub¬ 
partner.® An agreement between the partners themselves cannot, of 

1. See Special Commincc's Notes. 

2. Pollock, p. 126. 

3. Chuiuinbrojn Chetiy v. Karuthan Chetty, A.I.R. 1920 Mad, 65. 
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course,' in any way affect their liabilities to third parties who have not 
joined in the agreement, but their partners may validly agree as to the 
manner in which the liabilities of the firm shall be borne infer se.^ 
Moreover, such an agreement must be clearly established before the 
provisions of this section are not applied, for according to Lord Lindley,- 
an express agreement with reference to the taking of accounts may be 
and frequently is only applicable to the case of a continuing partner^ 
ship, and may not be intended to be observed on a final dissolution of 
the firm, or even on the retirement of one of its members. A similar 
observation applies to the mode in which the partners themselves have 
been in the habit of keeping their accounts ; that which has been done 
f^or the purpose of sharing annual profits or losses is by no means 
necessarily a precedent to be followed when partnersihp account has 
to be finally closed. When, however, the agreement is clear, for instance, 
where the partners really intend that all debts should be paid out of the 
assets and that any surplus assets remaining after payment of debts should 
be divided between the partners in proportion to their interest therein to 
their capitals, effect must be given to it, even though the result is that 
those partners who agree to bring in most capital lose rnost.^ 

In Nawaneetdass v. Gordhandass* it was held : Tlie contention that 
the expression “subject to agreement by the partners” indicates that 
unless all the partners agree, rules laid own in S. 48 cannot apply cannot 
be sustained. The expression “subject to agreement by the partners” 
means that the rules laid down arc to be followed provided there is no 
different stipulation in the deed of partnership. . Where a partner in a 
dissolved firm brings suit against other partners in the firm to recover 
specific sums of money on the allegation that the accounts were gone into 
and the sums were found due to him the court can pass a decree for 
accounts if it is satisfied that there was a proper settlement thereof and 
It is not necessary that the suit should be withdrawn by the plaintiff or 
dismissed by the court on the ground that the relief claimed was not the 
proper relief.® 

j In the absence of any provision in the articles Of partnership itself 

ValuptioD of assets, or any agreement between the partners regarding the 

method by which accounts of the partnership are to be 
taken on its dissolution, the assets should be valued on the basis of the 
market value on the date of dissolution of the partnership. Book value 
cannot be adopted for that purpose even though during the subsistence 
of the partnership the assets were taken at their book value for the 
purpose of the annual account.® j ^ 



3. 

4. 

5. 
6 ^ 


See Srahan & Oldham, p. Ip8. 

Lindcly, pp. 617 to 619. It does ndf alwavs follow that because an agreement as 
to taking or kcepma accounts was applicable whilst ihe firm was still carryins 
hTbeing'wound'up applicable, or be intended to apply, when the firm 


Woods. Scales L R. 1 Ch. 369 ; Pc Holy ford Co., Ir. Kcp. 3 Eq. 2C8. 

A.I.R. 1955 M.B. 113. 


Sheo Dim V. Piishl Ram» A.I.R. 1957 All. 229. 

Mohammad Vsmin v. Abdul Chaffoor, A.I.R. 1950 Mad. 


758 : (1950) I Mad. 
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One partner has no right of action against another for the balance 

owing to him until after settlement of the accounts 
but a partner may have a right of action against 
another for a debt which is independent of the partnership accounts.' 


Independent debt. 


. 2. Clause (fl)—Losses. 

In the absence of any agreement between the parties regulating 
the apportionment of profits and losses, the partners are entitled to 
share in the profits made and are liable to contribute equally to the losses 
sustained by the firm.^ Losses include deficiency of capital. Clause (a) of 
section 48 lays down that losses, including deficiencies of capital,® are to 
be paid first out of profit, then out of the capital, and lastly, if necessary, 
by the partners from the separate property pro rafa^i^n /^owe// v. Nowell^^ 
A and B entered into a partnership without a deed in writing, the parole 
agreement between them being that profits should be shared and losses 
borne in equal shares. A died and on accounts of the partnership being 
taken it was found that he contributed £ 1,929 to the capital of the firm 
and B contributed only £ 29. The assets amounted to £ 1,400. It was 
held that the deficiency was a debt to which both B and the estate of 
A were liable to contribute equally. ^ 

If in the above case the agreement between A and B was that on 
dissolution the surplus assets should be divided between the partners 
according to their respective interests therein or in the capital and on dis¬ 
solution a deficiency of capital is found the assets will be divided between 
the partners in proportion to their capitals with the result that A's estate 
will be the main loser.® 


As between the partners themselves the liability of a partner to make 
good the deficiency in case of any loss extends only to pay his own share 
of the deficiency. Thus, for instance, if on final settlement of accounts 
it appears that the two partners had to pay Rs. 2,000 and Rs. 1,000 as 
their respective shares of the losses and a third partner had to receive this 
amount, 4^cree can be in his favour for the amounts individually payable 
by them and not a joint decree for the whole amount due against both.® 

Partnership was formed of shah and gumashta partners. A and B 
who were shah partners had together 9 annas shares and the gumashta 
partners had 7 annas shares which were sub-divided between them. On 
the dissolution of partnership accounts were taken on the basis that each 
partiwr including the shah partners held their shares separately. It was 
found that A had to take certain amount from the gumashta partners 
who were men of straw. Shares of A and B were equally separated for 
purposes of accounts. It was contended by A that in order to have 

1. Bijai Ram v. Jai Ram, A.I.R, 1955 Him. Pra. 57. 

2. See section 13 (6) and notes on pages 174 to 180 anre thereunder. See also 
Collins V. Jackson, 31 Beav. 645. 

40 P.R. 1908. 

4. (1869) 7 Eq. 538. 

5. IVooUv, Scotes, (1866) I Ch. App. 369. 

6. Hira~Nandv, Dafa Ram^ A.I.R. 1933 Lah. 1022. 
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equality between two shah partners (A and B) it must be provided that 
if A failed to recover from the gumashta partners, the loss should be 
borne by A and B equally. Held that it could not be done.» 

See also notes on page. 278 ante, 

^Claose (ft)—application of assets. 

Clause (ft) lays down that assets including the original contributions 
of the partnWs, and subsequent ones, if made, are to be distributed in 
the following order, namely :— 

t 

(i) in paying the debts due to third parties ; 

(ii) in paying the partners rateably advances made by them as 
distinguished from their contributions towards the capital; 

(»/) in paying the partners rateably what is due to them on account 
of capital; 

(iv) if there is surplus, to be divided between the partners in the 
proportion in which they were entitled to share profits. 

The matter is simple when on taking final accounts on dissolution 
of a partnership it is found that the assets of the firm are sufficient to 
pay the debts due by the firm to third parties, the advance if any made 
by the partners and the contributions made by the partners to the capital 
of the firm. The residue, that is the surplus assets, if any, will be divided 
among the partners in the proportions in which they were entitled to 
share the profits of the firm. If the assets are not sufficient to pay the 
debts and liabilities to non-partners, the partners must treat the difference 
as a loss and must make it by contributions inter se.^ If the assets are 
more than sufficient to pay the debts and liabilities of the partnership 
to non-partners, but are not sufficient to repay the partners their respective 
advances, the amount of unpaid advances ought to be treated as a loss 
of the ffim, but payable to one of the partners instead of to a stranger.® 
If aher paying all the debts and liabilities of the firm and the advances 
of the partners, there is still left a surplus, but not sufficient to pay each 
partner his capital, the balance of capital remaining unpaid must be 
treated as so many losses to be met like other losses.^/A/^he only difficult 
case is where partners have advanced unequal capital and agreed to share 
losses and profits equally. The leading case on the point is Garner v. 
Murray.* In that case three persons, G, M and W entered into partnership 
under a parole agreement that the capital of the business should be 
contributed by them in certain unequal shares, but that profits should be 
divided equally. Upon a dissolution of the partnership, after satisfying 
all liabilities to creditors and the advances of two of the partners, the 
assets were found insufficient to make good the capital and a considerably 

1. MulCkandy. Bherun Mai, A.I.R. 1940 Sind 35. 

2. Clause (a) of section 48. 

3. Lindley, p. 618 ; Wood v. Scales, L.R. 1 Ch. 369. 

4 . (1904) 73 L.J. Oi. 66. See E. & E. Digest. Vol. 36, p. 520. The case is also 
rq>orted in (1904) 1 Oi. 57 but the facts stated there are not complete. 
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larger sum was due in respect of capital to G, than to M- It was held 
thal the true principle of division of 

treated as liable to contribute an equal third share of the deficiency, 
and then to apply the assets in paying to each partner rateably what was 
due to him in respect of capital. If in such a case one partner is insolvent 
and nothing is recoverable from him as his contribution towards the 
deficiency, the solvent partners will not be liable to contribute for him. 


The principle laid down in this section can be illustrated by the 
following examples 

(1) A B and C are partners and contribute Rs. 7,QD0, Rs. 4,000 and 
Rs. 1,000 respectively to the capital. The agreement is that 

share equally in the profits and losses in the firm. T^e assets of the firm 
after paying the debts of the firm and advances made by the partners, 
as distingushed from their contributions to the capital of the firm, are 
Rs. 6 000. The deficiency of capital (which must be regarded as losses) 
being ks. 6,000, each partner has to contribute to the assets an equal 
share of the deficiency Ue., Rs. 2,000 each.^^ After this is done the assets 
then available Rs. 6.000-hRs. 6, 000 =Rs. 12,000 will be distributed 

between the partners according to their contributions to ti^ capital, with 

the result that each will have suffered a loss of Rs. 2,000. In actual 
practice it will not be necessary for A and B to pay Rs. 2,000 each actually 
in cash but the matter will have to be worked out on the msis of 
notional contributions so that C, whose contribution was Rs. 
will have to pay Rs. 1,000, and out of the amount of Rs. 6,000 + Rs. 
1,000, A will take Rs. 5,000 and B Rs. 2,000. 

(2) If C is an insolvent and nothing is recoverable from him the 
assets will be distributed as follows A and B will have in the first place 
to contribute their share of deficiency of capital ; i.e.y Rs. 2,000 each : and 
the assets then available, Rs. 6,000 + Rs. 2,000+Rs. 2,000 = Rs. 10,W0 
will be distributed between A and B in the proportion of their contribu¬ 
tions to the capital, /.e., in the propotion of 7 : 4 [clause (6) (nV)]* The 
result will be that A on the whole will have lost Rs. 2666 4/11 and B Rs. 
2,333 7/11. The effect of the rule no doubt is that in such a case a partner 
who has contributed a greater part of the capital may lose more than 
his other partners otherwise sharing equally with him in the profits and 
losses of the firm. But as pointed out by Joyce J. in the abovementioned 
case, there is nothing in the section “to make a solvent partner liable to 
contribute for an insolvent partner who fails to pay his share.” 


(3) The same principle will be applied if C in the case, though not 
an insolvent, fails to contribute his share of the deficiency. Out of the 
actual amount of Rs. 6,000, A will get Rs. 4,363 7/1and B will get Rs. 
1636 4/11,* and the court will pass a decree for Rs. 636 4/11 in favour of 
A against C and for Rs. 363 7/11 in favour of B againt C. 


1. See Desai, p. 230. 

2. The rateable application of the surplus assets in payment of ifapital clahns is 

subjected to the liability to contribution to make up a deficiency, and to the claim 
of any of partners against the entire assets to ansi^cr it, v. Mw/r/e, iz 

App. Oas. Iw. 

S. /.e„ Rs 7/U (Rs. 6.003+Rs. 2i000+Rs. 2,000)—Rs. 2.000. 

4. l e., Rs, 4/11 (Rs. 6,000+Rs. 2,000 rRs. 2,000)—Rs. 2.000. 
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(4) As already staled,' as between the partners themselves the liability 
of a partner to make good the deficiency in case of any loss extends only 
to pay his own share of the deficiency. 


Under S. 48(b)(i) the court has power to decide whether the debts 

to third parties are payable or not. It has jurisdiction 
to decide the question of limitation regarding the 
* debts payable to them. Without possessing such 
power it would be well nigh impossible for the 
wuuit ... assets of firm, in paying the debts of the firm to 

third parties. And if the presence of the creditor be necessary the court 
has power to add him as a party under O. 1, R. 10(2), Civil Procedure 

Code.* 


Debt to third 
parties : Plea of bar 
under limitation. 

court to apply 


In (Mst.) Nag Kuer v. Sham Lal,^ the plaintiff filed a suit for 

dissolution of partnership against the defendant who 
Partner as re- was his partner. £ach partner contributed towards 
ceher. the capital as much as he liked charging 9 per cent, 

interest and the plaintiff was to get 10 as. share and the defendant was 
to get 6 as. share. After his appointment as receiver plaintiff appropriated 
a large amount of partnership amount to his own use without sanction 
from the court. There were liabilities due from the firm to others and 
assets in form of book debts due from others, and houses. It was held 
that the proper order to pass was one charging the plaintiff with the 
sums withdrawn by him as being partnership assets in his hands with 
at least mercantile interest from the dates of withdrawal, and that subject 
to the discharge of all outside liabilities, costs and expense, the sum so 
realised ought to be applied as far as it would extend in satisfaction of 
respective claims on capital account of the plaintiff and the defendant, 
any deficiency being made good out of the house properties, and the 
remaining assets were to be divided as profits in proportion to the shares 
of the partners. 

It is to be observed that advances made by partners to the firm, 

that is, sums paid by them to the firm over and above 
Advauces. contributions towards the capital of the firm 

will, in the distribution of the assets of the firm, be regarded as debts 
due to those partners by the firm, subject to the rule that debts due by 
the firm to third parties must be paid off in the first instance [Clause 
(^)(0]. When the assets of the firm together with the contributions 
made by partners towards the deficiency of the capital are sufficient to 
meet the debts due to third parties as well as the amounts due to part¬ 
ners on account of advances made by them, the case will be governed 
by clause (6)(i/i) or clause (b) (/v) as the case may be. But where-The 
assets together with the contribution made by partners, available after 
paying debts due to third parties, are not sufficient to pay off the 
advances made by partners the rule is that the assets will be distributed 


1. See Hira Nandy, Dmia Aam^ A.I.R. 1933 L«h. 4922 cited at page S40. 

2. nttwoneetdas v. Gordhan Das, A.l.R. 1955 M.B. 113. 

3. A.l.R. 1925 P.C. 257. 
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between them rateably, that is in the proportion of their advances [Clause 
Desai^ illustrates it by the following example : 

A, B, C, D and E were partners under an agreement that they were to share 
ec|ualiy in the profits and losses of the firm. In a suit between them for dissolution and 
accounts it is ascertained that the countributions of A and B towards the capital of 
the firm were Rs. 6,000 and Rs. 5.500. The other pariners had contributed nothing 
towards the capital. Apart from ihcir contributions, A and B had to the 

firm Rs. 9.000 and Rs. 12,000 respectively. The assets of the firm> after paying debts 
due to third parties, amounts to Rs 5000. C, D and E arc insolvents and nothing is 
recoverable from them. The deficiency of capital being Rs 27.500 p^tner 

becomes liable to contribute Rs. 5,500 to make up the deficiency. C, D and E not 
paying anything, the assets will be divided in the following manner , A ano 3 
the first instance have to contribute their shares of the deficiency^ that is, Rs. 5^500 
each, and the assets Rs. 5.000Rs. II.000*=Rs 16,000 will/At'/* be distributed l^lwcen 
A and B rateably, that is in the proportions of their advances (3 to 4). The ultimate 
result will be ihat out of the amount of Rs. a.uOO actually in hand A will get Rs. 
1357 1/7 and B Rs. 3,142 6/7. 


When partnership assets are administered by the court in an action, 

debts from the firm to a partner,” and also what is 
Cost of adminis. due to him in respect of capital,^ are payable out of 
tration by the assets before the costs of the action. Before any 
^ partner can take his costs out of the assets, he must 

make good what is due to the assets.^ In Ross v. IVhite^ the question 
arose as to the apportionment of the cost of administration in a partner¬ 
ship action. The partnership assets were represented by a fund in 
court. Each of the two partners, A and B, had contributed an equal 
amount of capital, but they had drawn upon it to an unequal extent, so 
that now A had a larger amount of capital standing to his credit than 
had B. A was also the creditor of the firm in respect of a loan. It was 
held that the fund in court must be applied, first, in repaying to A his 
loan ; secondly, in paying to A the balance of capital due lo him over 
ihe amount due to B, so as to put them both on an equal basis ; thirdly, 
in applying the residue in payment of the costs, so far as it would 
extend : and that the remainder of the costs should be borne by A and 
B in proportion td their respective shares in the partnership, which in 
his case happened to be equal. 


Costs in a suit for dissolution of partnership are ordinarily payable 
, .. out of the assets unless untenable pleas, which involve 

Cost of suit. expense lo one parly, are raised.® 


Up to the time of the dissolution the partners must be regarded as 

joint owners of the properties. Until an account 
Distribution of has been taken and provision has been made for the 
Immovable pro- discharge of the liabilities, no partner can claim to be 
perty on dlssoiu- gp^j^gd to have definite share in a particular asset. 

When allotting on a dissolution what remains after 


1. See Dcai» p. 231. 

2. Potter V. Jackson, (1880) 13 Ch, D. 845. 
y Ross V. mUe, (1894) 3 Ch. D. 326; C.A. 

4 . Per Lindley L.J. (1894) 3 Ch. at p. 336. 

5. (18^4) 3 Ch. D. 326- 

6. tiim V. Chhagon Mat, A.l.R. 1950 M.B. 56. 
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making provision for the firm’s debts and the remaining assets include 
immovable properties, it does not follow that the partners wil take the 
immovable properties in equal shares, even if they had equal rights in the 
partnership. What each partner receives will depend on the circumstances 
and the nature of the assets which remain for division.* 

In Korjam Tomli Singh v. Chanambaus Ibopicha Singh- it was held : 
One partner can sue for advances made by him not to the pai tnership 
concern but to the other partner in respect of what he is to contribute to 
the joint capital. 

4, Other cases 


(i) Dissolution of firm—Suit for contribution by partner—No suit for 
general accounts—Right to general account barred—Maintainability of 

suit. 

On the death of a partner the surviving partners reconstituted the 
partnership by taking in the divided brother of the deceased partner. The 
son of the deceased partner filed a suit for general partition in the family 
and as a part of his family assets consisted of the amounts due from 
the dissolved firm, the partners of the second firm were im^eaded in the 
suit The suit was decreed against all the partners. P, one of the 
partners, paid the full amount of the decree and then instituted a suit 
Lainst his co-partncrs for contribution of their share of the partnership 
debt. The suit was filed in 1949 while the second firm was dissolved in 
1938 bv the death of one of the partners. It was held that the suit 
was not maintainable as a right to a general account was barred by 
limitation. It was observed : A suit by a partner for the recovery of a 
sum which would be an item in the partnership accounts, cannot be 
instituted after the dissolution of the firm without a suit for general 
accounts, or if a right to general accounts was barred by the law of 
limitation. The decision in Gopafa Clietty v. Vijayaraghavachanar (A.l.R. 
1922 ^PC 115) is as much a bar to the maintainability of a suit for contri- 
bution as'to a suit for a share of subsequently recovered assets.^ 

//eW/urf/ier, that S. 43 of the Contract Act did not confer upon 
the plaintiff the right which he contended and did not prevent the defen- 

dams from pleading that the relationship between them and the plaintiff 

was that of partners and that as the accounts of the dissolved partnership 
could not be taken a suit for one of the items m that account could not 

be the subject of claim. 

ah Dissolution of parloership—Suit by one partner against others 
for accounts-Suit barred against one-WhoIe suit if barreil-Limitation 

Act, 1908, Art. 106. 

Each of the partners, in a partnership suit, is really in turn 
plaintiff and defendant and in both capacities comes before the court 


1 . 

2 . 

3. 


Ramappa v. T/iiruamahppat A.l.R. 1939 Mad. 884- 
A.I.R. 1954 Manipur 17 ; A.f.R. 1927 Mad. 68 relied on 

_ » ^ Am mA m M mm 
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for the adjudication of his rights or liabilities relatively to the other 
partners which the court endeavours to determine by its decree. In such 
suit it is v/ell established that a decree can go either in favour of the plain¬ 
tiff against the defendant or in favour of any defendant or defendants 
against any other party or parties to the suit. In a p^tnership suit all 
the partners or their legal representatives must be made parties because 
all the parties necessary for the disposal of the subject-matter of the suit 
including taking of accounts must be before the court or the suit will 
fail. Proper and complete accounts cannot be takm as between some 
only of the partners. Statutes of repose are not intended to h^p those 
who slumber and sleep over their rights. Therefore, if the plamtitt did not 
choose to bring his action for nearly 4 years after the dissolution of the 

partnership, he has to blame himself if he is not ab.e to get any rehef 
from the court. If the claim is barred as against one the whole claim 

is barred.^ 

(iii) Legal represenfalive of partner—Liability to render accounts. 

The legal representative of a partner is not liable to render amounts 
to the other partners. The other partners must allege and establish the 
liability of the deceased partner and the amounts so ascertained could be 
recovered from the assets of the deceased in the hands of his legal 

representative.^ 

(it) Illegal partnership—Suit for accounts. 

It was held in Rama Rao v. Papayya Under S. 13 of the Madras 
Rationing Order, 1943, a licence issued for obtaining any rationed article 
cannot be used by any person other than the person to whom it was issued. 
Under S. 16, such a person is prohibited from transferring a ration 
document to any other person. Under the Defence of India Rules any 
contravention of any order made in exercise of the powers conferred 
under Rule 81(2) was made an offence punishable as such. It is, there¬ 
fore obvious that any contract involving the transfer of a ration docu¬ 
ment not only contravenes the express prohibition contained in S. 13 of 

the Order, but also relates to an act which is made an offence punishable 
under the Defence of India Rules. Such a contract would be void under 
S. 23 Contract Act, as the object of that contract involves something illegal 
or contrary to public policy. 

When the licence is issued to the licensee it is intended that he should 
and none else, should use that for doing business. Hence, if the licensee 
enters into a partnership of rationing shop business and other partners 
having no ration card along with the licensee buy and sell rice, it amounts 
to a user of the ration-card by persons other than the one to whom it 
is issued in contravention of S. 13 of the Rationing Order. It also 
involves the transfer of a ration document prohibited by S. 16 of*lhe 

Rationing Order. 


1 Yakub Ibrahim v. I.A- Giilantabas, Afaltomedali, A.I.R. 1958 Bom. 51 : 59 Bom. 
L.R. 87C. 

2 Venkayyanuna v. Goluguri ; Tirapayya, A.I.R. 1955 Mad. 32 : (1955) 2 Mad. L.). 
647. 

3. A.I.R. 1954 Andhra 51 : (1954) 5 Mad. L.J. (Andh.) 108, 
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Thus, partnership entered into between the licensee and his partners 
in direct contravention of the statutory prohibitions being illegal and 
inenforceable a suit for accounts by the other partners against the licensee 
s not maintainable. 


(v) Suit for dissolution and accounts—Parties stranger cannot sue. 

In a suit for dissolution of partnership and for rendition of accounts, 
before a preliminary decree was passed the machinery was sold to A who 
in turn sold it to B. Both of them were therefore impleaded in the suit 
and the court passed a final decree adjusting the rights of partners, but 
leaving the plaintiff’s rights to a share of the machinery to be adjudicated 
in a fresh suit. A and B along with others formed a new partnership 
and began to work with the machinery purchased. They had also asked 
piaintiif to join in the new partnership, but the plaintiff refused. Subse¬ 
quently, he brought a fresh suit for dissolution of the new partnership. It 
was held : The plaintiff could only have right of suit against his quondam 
partners for the value of the machinery sold by them. He could not 
frame his suit as one for the dissolution of a partnership of which he was 
not a member and claim the profits of the new nrm according to his share 
in the pld partnership.^ 

(vi) Suit by one partner against another during subsistence of 

partnership—Maiutainability. 

% 

In cases involving special circumstances one partner can sue another 
during the subsistence of the partnership without asking for its accounts 
or dissolution. Thus, if a suit is brought by one partner against another 
for the recovery of a certain amount, the relief sought should be given to 
him though it may arise out of partnership business or connected with it 
and does not involve taking of general accounts,- 

(vii) Accounts—Loan—Proof—Onus. 

In order to prove that a particular amount received by the partner¬ 
ship is loan, there must be evidence to indicate that the loan has been 
taken from a specified person, and there must be a document evidencing 
the loan. When the entries are challenged the defendants who were in 
management are required to prove the correctness thereof by tendering the 
evidence in support of the entries. 

(vlil) Accounts—Interest on capital contributed by each partner when 
can be allowed —Interest on overdrawings. 

It is well settled that it is not the practice of court to allow interest 
on monies overdrawn by a partner from partnership funds unless of 
course, there is a clear agreement to that effect or there are special 
circumstances rendering it necessary that interest should be charged. It 
is also equally well established that where interest on capital is payable. 


1. Alluri Appanna v. Lafa CAamen La/, 1956 Andhra L.T. 398 : 1956 Andhra W.R. 
522. 

2. Govula Ramakistlak v. Ytrram YeUappa, A.I.R. 1959 A.P. 653 j BisJ'on Nara^M v. 
Sarup A/ara/n, A.I.R. 1938 Lah. 43 dissented from. 

3. Sarat Kumar Paul Suditir Kwnar Paul, 1960Cal.231. 
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between the partners, h stops running from the date of dissolution, unless 
otherwise agreed. So, in taking accounts of the partnership, interest, after 
the date of dissolution will not generally be allowed to the partners as 
their respective capital, though interest was allowed by agreenient during 
paitnership with annual rests. 

Even under the Indian Partnership Act, as a general rule, interest 
on capital subscribed by partners is not allowed in taking accounts 
between them unless there is an agreement or trade custom to that effect. 
In such a case, the fact that the bulk of the capital or all the eapital, 
necessary for the business was subscribed by one partner will not make 
any difference. 

In order to entitle a person to interest on moneys brought by him 
into the partnership business, there must be (a) an express agreement to 
that effect or (b) practice of the particular partnership (usually shown from 
the partnership hooks) or other facts and circumstances from which such 
an agreement may be implied or (c) any trade custom to that effect, or 
(d) a statutory provision which entitles him to such interest, such for 
instance, is the rule in clause (d) of S. 13 of iht Partnership Act, which 
lecognises the riglit of a partner to charge interest on advances made by 
him to the firm as distinguished from capital subscriptions. 

Usually the courts allow interest only under cxccptionr.i circum¬ 
stance where there is an express or implied agreement to that effect or 
where a partner wrongfully withholds money of a partnership business 
and makes secret profits in breach of his duty to other partners, or 
where some partners have withdrawn money from partnership funds and 
have established other business with tnat money and have made large 
profits. In such cases, they are not only bound to account for profits 
made in the other business but arc chargeable with interest on the money 
so withdrawn.‘ 

(Sx) Partnership accounts—Muhammadan law—Gift by a partner to 
his sons who are also partners—Chapter VllI of the Transfer of Property 
Act, 1882 not applicable. 

In Mohammid Kasim v. The Controller of Estate Duty,- the partner¬ 
ship consisted of father A and his three sons. On the 31st December. 
1954 a sum of Rs. 2,25,000/- was debited in his account with the partner¬ 
ship and a sum of Rs, 75,000/- each was credited in the accounts with the 
partnership of his three sons. A died on 24ih March, 1957. The Central 
Board of Direct Taxes, New Delhi, held that the entries made in the 
accounts of A and his three sons with the partnership on 31st December, 
1954 represented the transfer of an actionable claim, and the amount of 
Rs. 2,25,000/- was liable to estate duty. Not agreeing with this contention 
of the Board, the Kerala High Court held : It is true that it is usual 
among mercantile men and accountants to treat all the accounts of a 
partnership as accounts of the firm, and to deal with the accounts of 
individual partners as if they were simply debtors and creditors of the firm. 
A partner is not a debtor or creditor of his firm in any legal sense of the 

1. Cbondriah v. Madhairah, A.I.R. 1961 Mad. 478. 

*. A.I.R. 1967 Kerala 130 ; Lindley on Partnership, 12th Edn., pp. 246, 427 referred 

fO. 
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term. There is not transfer of an actionable claim when certain sum is debit¬ 
ed from a partner's account and credited in the accounts of other partners. 
Vide, section 129 of the Transfer of Property Act, 1882, validity of gift 
by a Muhammadan has to be tested according to rules of Muhammadan 
law, and not recording to the provisions of the- Transfer of Property Act. 
The gift by A to his sons was valid. 

(x) Section 48—Illegal partnership. 

In Satyanarayana O. v. Appa Rao (1965 Andh. W.R. 156) it was 
held : (/) In the case of illegal partnership, where money is advanced by 
way of capital, suit for recovery is not maintainable. (/V) Where there 
is failure of suit for accounts, amount of capital is not recoverable by 
independent adjudication apart from accounting. 

(xi) Section 48—Dissolution—Suit against one partner to r»*cover one 
item integrated with the general account not maintainable unless accounts 
arc settled—Promissory note in respect of the item cannot change nature of 
the suit. 

Where in pursuance of a resolution by partners of a dissolved firm 
to realise the outstandings due to the firm and pay up all its liabilities, 
a suit to recover the amount due is tiled against one of its partners, the 
debt due by him being integrally connected with the general accounts of 
the partnership firm, the suit on such single item will not lie unless 
the accounts of the firm arc finally settled. The fact that the defendant 
partner has executed a promissory note in respect of sucli amount or 
the fact that he has concurred in such resolution will not change th*^ 
character of the suit No question of estoppel will arise as he does not 
authorise collection of this particular item.^ 

(xii) Section 48—Suit for accounts—No reopening of settled accounts 
on mere ground of sonic error in the same. 

In Jut SijigU v. Hiiri Singh (68 P.L.R. 955) it was held : In a ca.,e 
where the plaintitf seeking to reopen settled xiccounts of the dissolved 
partnership on grounds of deceit, misrepresentation, concealments and fraud 
alleged to have been practised by the other partner, could not prove the 
same, the accounts must not be reopened merely because some mistakes 
have been discovered in the impugned account. 


(xlii) Section 48—Suit by one partner against another partner lor 
mortgage money—Plaintiff not asking for general account nor making third 
partner party to the suit—Suit is maintainable. 

In HarivaUabli v. Ahmedali (A.I.R. 1969 Guj. 145) it \va« held • “Jt 
appears, therefore, clear that there is no rule of law which precludes any 
such action being brought by any parly to the partnership for recoverinc 
any account from any partners even though it may have some connection 
with the partnership concern itself. The present case stands far on a 
belter footing. The claim is based on a mortgage deed passed by the 
defendant alone and whereby he has made himself liable for the amoiui» 



l^€ii'<ataramana Rice Kfiil Co. v. Swanii Sriharl. (1966) I Ar> w r 
Y early Digest, 1966, Colmn. 2117. ^ ^ 
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borrowed thereunder. In that deed no reference has been made that it 
has to be accounted for in the partnership. One other partner is neither a 
party to the deed nor in the suit. Even though it has connecHon with the 
partnership business and may have to be taken into account if partnership 
is dissolved and general accounts taken, it is not that it ^^tinot be separat¬ 
ed therefrom and no prejudice is likely to be caused to the detend^t, if a 
decree for auch an advance made to the defendant is passed in this suit. 
General accounts need not necessarily be taken at this stage for such a 
purpose. It would be open to the defendant to file such a suit for general 

accounts if he so desired.” 

(xiv) Section 48—Suit for dissolution and rendition of accounts— 
Limitation. 

In J. K. Afaheshwari v. Hari Narain (A.I.R. 1971 Raj. 111), the 
Rajasthan High Court held : ‘‘Such amounts owned by one partner 
to the firm can only he bctiled when the settlement of account of the firm 
takes place on the dissolution of the partnership and they never get barred 
by limitation so long as a suit for dissolution of partnership and rendition 
of account is not barred.” 

(xv) Section 48—Stamp Act (1899), Section 2(10)—Deed of retire¬ 
ment not a conveyance. 

A Full Bench of the Allahabad High Court has held in Govind Das 
V. Board of Revenue (A.I.R. 1971 All. 540) : ‘‘It would thus appear that no 
partner can, during subsistence of the partnership, claim any portion of 
the property as his own. His only right is to obtain such profits, if any, 
that falls to his share. The property of the partnership is the trading 
asset of the partnership. It is only on dissolution that the partner gets a 
right to share in the residue that remains after meeting the liabilities 
provided for tinder section 48 of the Act. If, as has been seen, a partner 
does not have any transferable interest in the moveable and immoveable 
properties of the firm it is difficult to understand how a deed of retirement 
would be a conveyance as defined in Section 2 (10> of the Act (The Stamp 
Act, 1595}.” 

The following observations of their Lordships of the Supreme Court 
\r\ A. Narayanappa v. Bhaskara Krishnappa 1966 S.C. 1300 on 

page 1303) were relied upon : 

“From a perusal of these provisions it would be abundantly 
clear that whatever may be the character of the properly which is 
brought in by the partners when the partnership is formed or which 
may be acquired in the course of the business of the partnership it 
becomes the property of the firm and what a partner is entitled to is 
his share of profits, if any, accruing to the partnership from the realisa¬ 
tion of this property, and upon dissolution of the partnership to a 
share in the money representing the value of the property. No 
doubt, since a firm has no legal existence, the partnership property 
will vest in all the partners and in that sense every partner has an 
interest in the property of the partnership. During the subsis¬ 
tence of the partnership, however, no partner can deal with any 
portion of the property as his own. Nor can he assign his interest 
in a specific item of the partnership property to any one. His right 
is ;o obtain such profits, if any, as fall to his share from time to' 
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time and upon the dissolution df the firm to a share m the as^ts of 
the firm which remain after satisfying the liabilities set out m Clause 
(n) and Sub-Clauses (i), (li) and (///) of Clause (p) of Section 48. 

(xvi) Section 48—“Working partner”—Suit for dissolution and 
accounts—Profits—Depreciation on value of assets, whether deductible, for 
calculating profits. 

Iw. Kadir Ibrahim v. Noor Mohammad (A.I.R. 1966 Mad. 60), the 
plantiff’s suit was laid on the basis that he was partner with the fust 
defendant in the transport concern and reliefs for dissolution and accounts 
were claimed. The defence, inter alia, was that the plaintiff was merely 
an employee in the business with an obligation to run the concern, and 
remunerated by a half share in the profits, with no interest in the assets 
of the business. The suit was decreed and the accounts were ordered to 
be taken. The defendants claimed (/) that in the calculation of the 
profits, to a half share in which the plaintiff was decreed as entitled, 
deduction should be made for depreciation in the value of the vehicles, 
buses and lorries, and {//) expenses relating to certain litigation, inclusive 
of the decree amount, should be debited as an outgoing of the business 
before the profits could be divided. It was held, dismissing the appeal of 
the defendants : What would be the profits of a particular concern, when 
rights of third parties arc not involved can never be a pure question of law. 
It will be governed by what the parlies have contracted^ for or could be 
deemed to have agreed upon as profits cither by express agreement or as 
could be implied from the manner in which they have been crediting 
themselves with the profits. There is a wide field for variation of practice 
in estimation of profits in the domestic arrangements of a business, but 
this liberty ceases when the rights of third persons intervene c.g. the 
revenue who, when assessing income-tax, are not bound by the profit and 
loss accounts of the business. When the rights of third parlies come in 
‘profits’ means actual profits calculated as closely as possible in the way 
indicated above.' 

There can be no settled principle of ascertaining profits for all 
purposes and in all concerns. The fact that for revenue purposes depre¬ 
ciation allowance i§ allowed on profits docs not necessarily mean that in 
the calculation of profits under an agreement between persons engaged in 
a concern, the profits should necessarily mean profits arrived at after 
provision had been made for depreciation. What the parties meant 
and intended by division of profits has to be ascertained from a conspectus 
of all relevant matters, the nature of the agreement between the parties, 
the terms of the agreement between the parties, their intention as ascer¬ 
tained from the writing governing their relationship, t'lnd the interpretation 
they had given to their writing by subsequent conduct before disputes 
arose between them. The purpose and nature of the payment of profits 
say, whether it is remuneration for services, or in lieu of interest on 
investment will also have a bearing as to what would constitute profits.- 

If (as in this case) the service could be terminated at the pleasure of 
the proprietor, the argument that even though provision is not made for 


1. Sec Spanish Prospecting Co. Ltd., in re, (1911) I Ch. 92. 

2. Lindley on partnership. 12th Edn., p. 424 ; Buckley on the Companies Act 13th 
Edn.. p. 899 referred to. Watson v. Hagglt, A.I.R. 1928 P.C. 115 relied on. 
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depreciation in the annual taking of accounts and the profits, it should be 
taken when there is a final rendering of accounts, has no force. The 
concern is not wound up, only the employee walks out. 

The position of the present plaintiff was similar to those “working 
partners” who contribute no cap ♦al but share only the profits of the 
firm and hence there should be jio allowance for depreciation in the 
calculation of the profits of the concern." 

(xvii) Section 48—Dissolution of partnership—Interest. 

In Shrikisban PamUy v. ISaljnath Prasad Pandey (1966 B.L.J.R. 39) 
it was held : In a suit for dissolution of partnership, interest can be made 
payable only from the date of final decree and not from the date of 
institution of the suit.- 

49. Where there are joint debts due from the firm, and 
Payment of firm also Separate dcbts due from any partner, the 
debts and of sepa- property of the firm shall be applied in the 
rate debts. instance ill payment of the debts of the 

firm, and, if there is any surplus, then the share of each 
partner shall be applied in payment of his separate debts or 
paid to him. The separate property of any partner shall be 
applied first in the payment of his separate debts, and the 
surplus (if any) in the payment of the debts of the firm. 

This section reproduces section 292 of the repealed chapter of the 
Indian Contract Act, 1872. The English law on the point is the same 
but there is no specific provision in the English Partnership Act corres¬ 
ponding to the section. 

I Partnership debts and separate debts—Order of payment. 

This section formulates rules which are to be observed in the distri¬ 
bution of assets in whatever manner the partnership may be dissolved. It 
is based on the English rule of administration in bankruptcy^ which is 
also adopted in the Indian Insolvency Acts.^ These Acts lay down that 
in the case of insolvency of partners, the partnership property, shall be 
applicable in the first instance in payment of the partnership debts, and 
the sepaiatc property of each partner shall be applicable in the first 
instance in payment of his separate debts. Where there is a surplus of 
the separate property of the partners, it shall be dealt with as part of the 
partnership property ; and where there is a surplus of the partnership 
property it shall be dealt with as part of the respective separate property 
in proportion to the rights and interests of each partner in the partnership 

1. In re Abdul Rahim Sahib <& Co.. A.I.R. 1928 Mad. 890 referred to. 

2. Suleman v. Abdul Latif, A.I.R. 1930 P.C. 185 relied on. 

3. C/. Lindley, pp. 746, 747, 74S. 

4. Prcvidcncy Town’s Insolvency Act, section 49(4) ; Provincial Insolvency Act, 

section 61 (4). 
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t^operty.^ Where, therefore, the partnership assets arc insulficienl to meet 
the joint debts, the creditors of the partnership can only resort to the 
partners* separate properly after their separate creditors have been 
satisfied, 

_ This distinction between joint and separate assets is, however, not 
confined to the case of a distribution under insolvency only. It applies 
equally to the case of the administration of assets of deceased partners. 
In Ridgway w. Clare,-Kom'iWy M.K. formulates the several cases which 
may occur in the administration of the assets on the death of a partner. 
(1) V/here both partners are solvent, there is no distinction between joint 
and separate creditors. They are all paid and in taking the accounts of the 
partnership the joint debts thus paid will be allowed in accounts by the 
surviving partner ; (2) if the estate of the deceased partner is insolvent, and 
that of the surviving partner is solvent, the joint creditors will naturally 
go against the surviving partner who will then bo a creditor against the 
separate estate of the insolvent partner for the amount paid by him to the 
joint creditors beyond his share; (3) if both the deceased and surviving 
partners are insolvent, then the joint creditors must resort, in the first 
instance, to the joint estate, and can only go against the separate estate of 
each partner after the claims of his separate creditors have been satisfied ; 
(4) if both partners die before administration takes place, the rule is the 
same. It is to be noted that the above rule does not appear to have been 
based on any legal notions or principle but seems to rest on the ground 
of convenience.® 


Partner advancing 
money to another 
partner for acquisi¬ 
tion of his share in 
partnership is not 
creditor of the firm. 


It follows from the principle of this section that each partner in a 

firm has a right to have the property of the firm applied 
in payment of the debts and liabilities of the firm 
before it can be seized by a creditor of an individual 
partner. If after satisfying the claims against the firm 
there js any surplus then the share of each partner in 
the surplus may be applied in payment of his separate 
debts. The mere fact that one partner has advanced 
money to another partner to enable him to acquire his share in the part¬ 
nership does not make the former a creditor of the firm. Nor does it by 
itself give him a lien on the latter’s share in the property of the firm. He 
is not on a higher footing than other creditors of that pariner.-* 

It is to be remembered that the scciion comes into operation when 

Applirutlon of order in which firm debts and 

the riction separate debts of partners are to be paid from the joint 

. separate property of partners ; it does not entitle a 

partner to insist that a crcdiior of the firm shall proceed against the assets 
of the firm before procccduig against that partner individually.^^This 


1 . 


2 . 

3. 

4 . 

5. 


The sanij principle Is slated by Turner L.J. in' Lodge v Prichard \ r- t 

(1854) 19 Beav. in, 115. ^ 

Read v. Bailey, (1877) 3 App. Cas. 94. 

Basheshar Nath v. ShibaMal, A.I.R. 1934 Lah. 336. 

Sec section 25 ame. 
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section, inasmuch as it declares that partnership debts must first be paid 
out of partnership assets, recognises the right of every partner to have the 
partnership prv^perty duly applied when a dissolution takes place, from 
whatever cause, usually termed the “partner’s lien.” Upon dissolution 
each partner has a lien on the joint property of the firm for the purpose of 
having it applied in discharge of the joint debts, and on the surplus for 
the purpose of having it applied in payment of what may be due to the 
partners respectively. The lien of a partner on partnership assets exists 
against his co-partners and all persons claiming through them, whether 
executors, judgment-creditors or trustees in bankruptcy. But it is not 
enforceable against persons purchasing partnership property from a 
member of the firm, unless they have notice of his want of authority to 
sell it. Where, therefore, on the dissolution of partnership between A 
and B, the latter, having taken over the property of the firm and agreed to 
pay the debts, mortgaged a policy, part of the partnership assets 
to C. who was aware at' foots above stated, it was held that, although 
A was entitled to pursue any partnership property in B’s hands and have it 
applied in payment of partnership-debts he had no such right against C, 
for C was not bound to sec to the application of his money.^ If, however, 
a surviving or continuing partner makes fresh acquisitions of properly in 
the course of carrying on ihc business after dissolution the property so 
acquired is not subject to the claim of the other partners or their exe¬ 
cutors. and they will not in the event of his being bankrupt, be 
entitled to dispute the claim of his creditors thereon.^ This position 
of a member of a firm against which a decree has been obtained 
is not other than that of an ordinary joint debtor. He is not 
entitled to insist that the creditor shall have recourse to the assets of the 
firm before proceeding against the partner individually.® A person 
purchasing the stock of an old firm is not liable for the debts of the old 
firm unless such debts are made a charge on the property.^ 

As a general rule that which is the debt of the firm is not the separate 

debt of any of its members who have not made them- 
Jojiit and separate selves severally liable for it.® Breaches of trust, and 

frauds imputable to a firm, place the cestuis que trustent 
and defrauded creditors in the position of joint and several creditors.® 
Where there arc only two partners of a firm and one of them is dormant, 
or is merely nominal, the debt may be treated at the option of the 
creditor, joint or separate of the ostensible partner or the substantial 
owner as the case may be.’ 

As to the meaning of the term Uhe property of the firm,’ sec section 14 

anie and notes thereunder. Any disposition of properly 
"Property of the by agreement of the partners is effective unless made 
* with a view to defraud the creditor, and the creditor is 


1 . In re.Lnngmead's Tnisis, 20 Bcav. 30. Sec also notes on pages 520 to 523 ante. 

2. Fayne v. Hornby ^ (1858) 25 Beav. 280. 

3. Cunningham &. Shepherd’s Contract Act. 6ih, Edn., pp. 448-9. 

4. Moiti Ram v. Badri Das, A.I.R. 1933 All. 175. 

5. Lindley, p. 747 ; Lx. p. Dobinson, 2 Deac. 341 j Ex. p. Benson, 2 M.D. & D. 750. 

6. Lindley, p. 747 ; Ex. p. Fotihon, Do Gex 79 ; Ex. p. Adain.son, 8 Ch. D. 807. 

7. Lindley, p. 867, - HodskinsonA9 294 \ Ex. p. Arbouin,'O q 
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not entitled to be consulted in the matter. Although partnership property 
has annexed to it a paramount liab’lity for partnership debts, yet there 
is nothing in law which prevents disposing of it as they like or allowing it 
to be treated as the sole property of one partner and obliges to preserve it 
as partnership property for the benefits of the creditors of the partnership.^ 

The property of the firm affected by this section is that property 
which belonged to the firm at the time of dissolution. It would comprise 
“all that was at the commencement of the partnership thrown into the 
common stock, and whatever has, during'its continuance, by means there¬ 
of, been added to it. Separate property is that in which the partners are 
separately interested at the time of dissolution. Property, therefore, which 
has been acquired in the partnership after its dissolution, is not to be 
treated as partnership property and that which though originally partner¬ 
ship property has, by virtue of bona fide agreement, been converted into 
separate property before the dissolution, cannot be claimed by joint credi¬ 
tors as partnership propetty. Separate property may similarly be con¬ 
verted into joint property ; the arrangement by which the conversion is 
effected must, in any case, be completely executed and must be in good 
faith:'^ 

State debt (sales tax due in the case) will be re¬ 
sales tax due by coverable from and out of the partnership assets even 

after dissolution and in the hands of the . partners or 

otherwise,® 


Miscellaneous cases. 

(i) Decree against partner in firm as such and decree against partner 
not as partner—Rateable distribution of assets of partnership property and 
separate property. A decree passed against a firm or against the partner 
in the firm as such and a decree passed against a partner otherwise 
than as a partner in the firm as such are not decrees passed against 
the same “Judgment debetor” within the meaning of Sec. 73, Civil 
Procedure Code. When a partnership creditor decree-holder gets the 
assets representing partnership property into court the separate creditor 
decree-holders against any if the partners who applied for execu¬ 
tion before receipt of assets cannot claim rateable distribution of those 
assets and when a separate creditor decree holder gets into court the assets 
representing separate property of judgment debtor who happens to be a 
partner, the partnership creditor decree-holder who applied for execution 
before receipt of assets will not be entitled to claim rateable distribution of 
those assets.'* 

(U) Section 49—Partner, when can petition for co-partoer's adjudica¬ 
tion as insolvent. 

Thete is nothing in law to preclude a partner from presenting a 
petition for adjudicating a co-parlncr insolvent in respect of a distinct 


1 

2 


3 . 

4. 


Jamnadas v. RamaiUiar, A.I.R. 1922 Nag. 70. 


Cunningham & Shepherd’s Contract Act. 6th End., p. 449 
4 De G. & Sm. 351 ; Ex. parte Rowhttdxon. \ Rose 89. 
Fernandes v. State, (1957) 8 S T.C. 365. 


citing Ex parte Owen, 


Pacific Bank Ltd. v. Tltaknr SlngJi, A.I.R. 1947 Cal. 396. 
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debt I or which an actii>n might have been brought notwithstanding the 
partnership. It is only in cases where it would depend upon takin<» 
partneisliip account whether the sum was due or not or where* a partner 
treats a debt due to him by his co-partner as mixed with the partnership 
accounts, tliat he cannot present a petition in respect of such debt. 

Where a partner who had advanced moneys to his co-partner and 
took documents from him at every advance as though he (co-partner) 
were a debtor in respect of (hose amounts, a sum found due under those 

documoius, on account having-been made up, cannot be said to bean 
unliquidaicd sum. 


As the advances made were by agreement treated not as capita! 
invcsicd in ihe partnership business but as advance made as creditor it is 
not open to the co-partner debtor to contend that the advances’were 
unliquiJaUui Sinus m ccspect of which no action can be taken bv the 

Cnettiai V. S. P. Sheik Abdul Kadar and Co.^ A.I.R, 1964 Mad. 106|. 

50. Subject to contract between the partners, the provi- 

Personai profits of clausc (a) of scction 16 sliall apply to 

earned after disso- transactions by an>^ surviving partner ,* or by 

^he representatives ol a deceased partner, under¬ 
taken after the firm is dissolved on account of the death of a 
pai tiicr and before its affairs have been completely wound up : 

^ovided that where any partner or his representative 

If a’ll p°‘:*'''ill of the firm, nothing in this section 

shall affect lus right to use the firm name. 


Synopsis 

1. Personal projits earned after dissolution. 


2. Proviso, 


l«90 "" Pmn.r.l,lp M,. 

1 I’ersonal profits earned after dissolution. 

Secuon 16 oj ‘he Act provides that every partner must, as an 
Principle. H • '.a U . "'''"r account to the firm for every benefit 

mrtnrr«;hin nr f him from any transaction conceminc the 

ru,e",T spo^LfeX-tt 

partner or ^mf/gel^i 


pages 141 to u'/and 226^0 231 noics on 
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advantage out of transactions which are in substance on the firm’s behalf.^ /N 
Thus, in Clements v. where private profits were earned from a 

renewal of the lease by the surviving partner, it was licid that the 
.representatives of the deceased partner were entitled to share such profits. 

In Alder v. Fouracre,^ a deceased partner having contracted in his own 

name for a lease of a premises to be employed in the partnership trade, 

the court refused to restrain the landlord from granting a lease to his 
representative, but restrained the representatives from disposing of the 
lease when granted except for partnership purposes and wiili the assent of 
the surviving partner. In Ulhasibai Jethmal Bagmar v. Bhagchancl* it was 
held : Section 50 applies to personal profits made by a surviving partner 
or by the representatives of a deceased partner out of transactions of 
partnership undertaken after the dissolution of the firm on ,account of the 
de^ of a partner. 

/ When on the death of one partner the surviving partner applies 
the capital and earns profits therewith, he is under an obligation to 
account to the legal representatives of the deceased.® Profits in such 
cases are regarded as accretions to the properly which has yielded and 
ought to belong to the owner of such properly on the ground that the 
accessory right follows the principal.® Where before dissolution of a 
partnership certain goods had been ordered and price had been paid on 
behalf of the firm and the goods were received and profits were realised ' 
by the sale after dissolution and division of the stock, it was held that the 
defendant partner who had realised the profits was bound to pay the 
plaintiff his co-partner his share of such profits.^/ A/ 

While the surviving partner is subject to the obligations enacted 
by S. 16 (a) the embargo imposed by S. 16(b) against carrying on a 
business of (he same nature competing with that of the firm is not 
applicable to him after the dissolution.** 

This section may be read along with sections 9, 15, 16, 37 and 53 
of the Act. 

The provisions of this section are subject to contract to the contrary. 
Therefore, if a partner agrees that when he dies or retires his capital shall 


1. SteVyse y. Foster, 1 \ Crawshay v. CoHins, 15 Ves. 218; Hugh 

Stevenson <ft Co. v. Aktiengeselleschft, etc., (\9XZ) A.C. 2}9 {principle applied lo 
case of dissolution caused by outbreak of war) ; Clements v. Hall, (1875) 2 De 
G. & J. 173. 

2. (1858) 2 De G. & J. 173. Lease expiring after the death of partner and before 
finally winding up the affair*!. 

3. 3 Swans. 489. See also notes on page 143 ante and Clegg v. Edmondson, 26 L.J. 

Ch. 673 ; v. Stewart (1881) 6 A.C. (A ai p.l9 and Featherstonhaugh y, 

Fenwick, (18101) 17 Ves 289 cited under sections 9 and 16 ante. 

4. 61 Bom. L.R. 103 : l.L.k. (1959) Bom. 680. 

5. Mahammad Kamel y. Haji HedavatuUah, A.l.R. \922 Cal. 122. See also Ahmed 

Musajt V. Hasham Ebrahim, A.I.R.. 1915 P.C. 116i where the surviving partner 
was not only held liable to account for the assets but was also held liable for 
interest thereon. Also see Covindass y. Gokul Pass, A.l.R. 1920 Mad. and 
Kader Bux y. Sukt Behari, 36 C.V/.N. 489. 

6. Ibid. 

7. JankI Ram v. Soneshar Pershad, A.I.R. 1923 Oudh 23. 

8. Mohanasuitdoram v. Neeiambal, A.I.R. 1955 Mad. 442 : (1955) 1 Mad. L.J. 279. 
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remain in the business at interest, those who carry on that business will 
be accountable for the capital and interest, and nothing more. , w 

^ ) 2. Proviso. 

♦ *», The proviso is designed to prot^t the rights of a 

con“r"ry.“ / partner who has purchased the goodwill of the firm.^^ 

su Where a partner has paid a premium on enteni^ 

^ into partnership for a fixed term, and the firm 

is dissolved before the expiration of that terrn 

ture dissolution. othcwise than by the death ^ oi a partner, ne 
shall be entitled to repayment of the 

thereof as may be reasonable, regard being had to the terms 

uponwhrchhe became a partner and to the length of time 

during which he was a partner, unless 


(a) the dissolution is mainly due to his own misconduct, 


or 


(hi the dissolution is in pursuance of an agreement 
containing no provision for the return of the premium or any 

pari, of it 

Synopsis 


ing no provision for the return of 
the premium, 

4. Arbitration clause. 

5. Premature dissolution due to 
other causes. 

6. Release oj right to be partner. 


1. Return of premiwn on premature 

dissolution. . 

2. Clause {a)—Dissolution mamiy 
due to misconduct of partner 
claiming return of premium. 

3. Clause (J?)—Dissolution in pur¬ 
suance of an agreement contain^ 

Engli h Act. Thus it would 

under the English law. There was no provision on the point m the 
repealed chapter of the Indian Contract Act. 

a 1. Return of premium on premature dissolution, 

.p^emlum- ^ 

♦Premium*. incoming partner to the other partner or ' 


1, Vyse V. Foster, (U74) 7 H.L. 318. 

2. Whartona’s Law Uxicon, 13ih Edo., p- ^'^1- 
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partner or partners. Now the incoming partner pays his money in order 
to obtain a valuable right, namely a membership in the firm.”yf^^ 

^1 It frequently happens, when one person is admitted into partnership 
ScoDc of the another already established in business, that it is 

section.^ agreed that the incoming partner shall pay the other a 

premium i.e., a sum of mony for his own private benefit. 
The consideration for the premium is not only the creation of a partner¬ 
ship between the person who takes, and him who parts with the money 
but also the continuance of the partnership." The present section deals 
with the question whether any, and if any, what part of the premium 
ought to be returned, if after the payment of the premium the partnership 
is prematurely dissolved. A person who enters into partnership with 
others by paying a premium makes the payment to the other partner and 
not to the firm. It follows that the payment provided for in the section is 
by a partner or partners and not by the firm ; it cannot therefore be 
allowed to come in competition with claims of the creditors of the firm.® j ^ 

he section contemplates expressly a partnership for a fixed term. 

Consequently, a partner joining a partnership at will 
paying premium cannot claim refund if it is 
... « « dissolved sooner than he anticipated unless there is a 

clear provision in the agreement or the partner receiving 
premium has acted fraudulently.^ Therefore it has no application to a 
partnership at will. A person selling a share in his business and becom¬ 
ing a partner with the purchaser for an indefinite period will not be per¬ 
mitted to dissolve the partnership immediately afterwards and retain 
the premium. He may dissolve the partnership, but he will be compelled 
to repay the consideration.® 


Av//ri 


partnership for a 
fixed term. 


This section enacts the rule that if a partnership, on coming into 

which one partner has paid a premium to the other, is 
General rule as to ^ fixed term, and is prematurely dissolved, the court 
return of prem urn. in the absence of an agreement regulating the 

matter, op a waiver, or a release, express or implied* order the return of 
the whole or proportionate part of the premium.’^^his was exnlained 

1. Strahn & Oldham, p. 95 “Premium” means something given to invite a bargain ; 
a consideration; a fee paid for the privilege of being taught a trade or profession 
(P.R. Iyer's Law Lexicon). 

2. See Lindley, p. 700. 

3. A person who has entered into a contract of partnership with another and was 
induced to do so by fraud or misrepresentation can in the event of the insolvency 
of the latter prove for any premium paid by him in competition with the claims of 
the separate creditors of the insolvent but he cannot do so in competition with the 
creditors of the finn, V. (1845) 1 Coll. 589; Ex-parte Broome^ 

1 Rose 69. 

4. Tattersall v. Groote. (1800) 2 B. & P. 131. 

5. Feathersionhaugh v. Turner, (1858) 25 Beav. 382. 

6. Wilson V. Johnstone, (1873) L.R. 16 Eq. \ Andrews v. /owm, (1865) 12L.T. 
229 ; Bond\. Milborn, (1811) 20 W.R. 197; Brewer v. Yorke (1882) 46 L.T 289 
C.A. 

7. ‘‘The principle upon which the Court interferes is that the consideration in respect 
of which the money is paid, fails and is not obtained by the person who pays the 
money, in consequence of an unforeseen interruption.” Freeland v. Stansfeld. 
(1854) 2 Sn> & G. 479, at p. 484, per Stuart V.C. 
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clearly by Sir John Wickcns, V.C., in Wilson v. Johnstone^ in the following 
words : ‘‘in general, an incoming partner, who buys with a premium a 
parinershi. for a term of years and docs not get the full benefit 
for which he contracted, because the pcytnership is prematurely dissolved 
by this court, is entitled to have a portion of the premium returned , and 
the court. I believe, has always treated it a mere arithmetical question but 
it might well have been treated in another way. The dissolution by the 
court is a variation of the contract which the court imposes on the 
parties and the court, in so imposing it generally treats the premium 
as if it were an aggregate of yearly payments made in aavance 
and returns to the payer the proportion attributable to that part of the 
term which it cuts off from that contracted tor. The right of the purchaser 
who paid the premium, like every other right, may of course, be waived 
or forfeited One peculiar and perfectly intelligrble sort of waiver is where 
the persoh who has paid a premium expressly or by implication releases 

his right to the return of it.’* 


f^ 1 Under this section, the right to claim a repayinent of the premium 

or any part of it does not exist—{\) when the dissolu- 
Exceptlons. death ; (2) when the dissolution is mainly 

due to the misconduct of the partner who pays the premium ; (3) when the 
partnership has been dissolved by agreement containing no provision for a 

return of any part of the premium, f r< 


tJ I In the case of premature dissolution of a partnership by death, no 

return of the premium, not expressly provided for. can 
D>‘ath of a partner, claimed.- Death is a contingency which is incident 

to everv parlnership. In case of the death of a partner there is a determi¬ 
nation of the partnership not by any breach of the contract but 
bv which it was in its nature liable to be deterrnined. Consequently in 
such a case in the absence of any express stipulation for the return of the 

nremruro; kny part of it, repayment of the premium is not 

Thus V. where a solicitor who had received a premiuinon 

mkin's an articled clerk died during the term of the articles it was Wd 

lhat his estate was not liable for the repayment of any part of the 

premium. 

The case of fraud or misrepresentation, however, *>" J 

different footing and forms an exception to the above rule. .5° » P^. - 

knowing himself to be suffering from a fatal disease receives a premmm 
from a person who is not aware of the true fact, the 
[kpklment oTa reasonable sum to the latter in the event of the death of 
the former before the cxpriation of the term of the partnership. 

Under the present section the court is bound to return the 

a portion of tne premium in all cases of Premamr 
Insolvency. dissolution excepting those expressly provided for, ana 


1. 

2 . 


3. 

4. 


173^ L.R. 16 Eq. 606. As to permium paid u 
Knowles, (1860) 29 L.J. Ch. 95. 

\ncup V. Hughes, (1871) L.R. 6 C.P. 78, 85. 


..der misrepresentation sec Jouneey 
Yates V. Cousins, (1889) 60 L.T. 


J3)29Ch. D. 409. 

ckenna v. Parkes, (1866) 36 L.T 3^- 
I suit for partnership accounts. He need 
idley, p- 704. 


The apportionment will be 
not rescind the contract in wio. 
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insolvency is not one of these excepted cases. It would appear, tlierefore, 
that under the present Act a partner will be entitled to claim a return of 
the premium when the dissolution of the firm is caused by the insolvency 
of a partner [except where the case falls under sub-clause (a)]. But under 
the English Law the court which, as already stated, has a much wider 
discretion, has refused in certain cai.es to order repayment of the premium. 
Thus, in Akfiurst v. Jackson,^ the partnership was dissolved by the bank¬ 
ruptcy of the parly to whom premium was payable, but it appeared that 
the other partner had at time of the contract notice of the embarrassed 
circumstances of the partner who afterwards became bankrupt, and as ilic 
contract contained no stipulation as to the apportionment of the premium, 
it was held that the repayment could not be made. But in Freeland v, 
StansfiehF where there was no similar notice of the embarrassed circum¬ 
stances of one of the partners the court held that a poriion of the 
premium ought to be returned. Similarly, in Hamil v Stokes, the court 
ordered a return of a part of the premium where the partner who paid the 
premium was made bankrupt by the recipient. In such cases ilic court 
has to satisfy itself that the claim is made on just grounds and ih'at 
failure of consideration has not been occasioned by the act of the person 
seeking relief.^ On this subject the followihg remarks of Strahan and 
Oldham' may be noted : “The effect of a dissolution, caused by the bank¬ 
ruptcy of the partner who had received the premium, on the right to 
recover a part of the premium is by no means clear. Where the bankrupt 
partner had been embarrassed at the time of entering- into the partnership, 
it appears, assuming that the old cases are still good law, that the partner 
v/ho paid the premium can recover if he had no notice at the time of the 
embarrassed state of his proposed partner, but that he cannot recover 
anything if he had such notice. What the effect would be if he became 
embarrassed after the commencement of the partnership has not been 
decided.® 

“It might be argued that since section 40 expressly Tnenl.5ons the case 
of dissolution by death as an exception to the rule laid down, the maxim 
expressio wiius excliisio alterius will apply, and that bankruptcy is not an 
excepted case, ‘hat is, the court has a discretion to apportion the premium 
in the case of bankruptcy.*’ 

In cases where there is a dissolution of the partnership without the 

fault of either party,’ or where both parties arc at faulf^ 
Where oquities jf partner receiving the premium is himself the 
arecqua. author of the dissolution,® the court will interfere and 

enforce the equity. 


1 . 


2 . 

3. 

4. 

5. 

6 . 

7 . 

8 . 
9. 


(1888) ! Sw. 85. In this case the court observed : “Bankruptcy Is the contingency 
incident to every partner, it is not ii breach of the coiuraci ; it is a determination 
of the partnership by the means by which it was in its nature liable to be deter¬ 
mined.” 

(1854) 2 Sm & Oiff. 479. 

(1817) 4Pri'-c, 161. 

(1854) 2Sm. & GilT. 479, per Stuart V.C. 

Strahan & Oldham, p. 98. 

Lindiey, p. 60S. 

Atwood y. Maude, (1868) 3 Ch. App, 369, 373. 

Asllev. Wright, (1856) 23 Bcav.77. 

Atwoodv. Maude, supra. 
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As fraud vitiates all transactions, where a premium is obtained 

through deceitful means it is invariably refundable eveh 
b obtained though there may be an agreement not to refund, or the 

^ ‘ dissolution may be due to the death of partner or mis¬ 

conduct of the partner paying the premium or the partnership is a partner¬ 
ship at will. Consequently where in the case of a partnership at will, a 
partner soon after receiving premium dissolved the partnership it was 
held that the premium was compulsorily refundable.^ Again, where a 
person knowing himself to be in a precarious condition conceals that fact 
and induces another to join him in partnership and pay a premium and 
dies soon after, the premium is refundable.- Lord Lindley obseives “If 
a person has been deluded into becoming a partner by false and fraudulent 
representations, and has paid a premium, he may lake one of two courses, 
v/r , either abide by the contract and claim compensation for the loss 
occasioned by the fraud, which he may do in taking partnership accounts, 
or he may disaffirm the contract, and thereby entitle himself to a return of 
the whole of the money he was paid. Ana ’inacase of this sort in the 
event of the bankruptcy of the defrauding partner the amount of the 
premium paid to him is a debt provable against his estate in competition 
with his separate creditors.”^ 

The section speaks of the amount returnable as “the premium or... 

. . f such part thereof as may be reasonable, regard being 

mlum repayable. terms Upon which he became a partner 

and to the length of time during which he was a 
partner.’’ Or, in other words, in cases in which the interest of justice did 
not require the return of the full amount, only a reasonable sum should 
be ordered to be returned and in judging what is reasonable regard should 
be had to the terms upon which the new partner entered into partnership 
and the period for wliich he remained a partner. This, however, does not 
mean that if there are other circumstances worth consideration, they 
should be ignored.^ Ordinarily the premium is to be treated as having 
been paid for the whole of the partnership term and the proportional part 
to be returned is, in the absence of special reasons to the contrary, a sum 
bearing the »,amc proportion to the whole premium as the unexpired part 
of the partnership term originally contracted for bears to the whole term.® 
Lord Lind*ey says “There is no definite rule for deciding in any 
particular case the amount which ought to be returned...The rule generally 
adopted is to apportion the premium with reference to the agreed and 
actual duration of the partnership.” On this subject, Sir F. Pollock 

1. Feafherslonhough v. Turner, 25 Beav. 382. 

2. Mackenna v. Parkes, 36 L.J. Ch. 366. 

3. Lirldey, p. 602. 

4. Cf. Section 19 of the Indian Contract Act, 1872. 

5. See Lyon v. Tweddeli, 17 Ch. D. 529 ; BelfieidM. Bourne, (1894) 1 Ch. 521 (ptwer 
of arbiU’ator in such a case). 

6. Halsbury, 3rd Edn., Vol. 28, paraj.. ill3,1114, pp. 570to 572 ; Atwood v. Maude, 

(1868) 3 Ch. App. 369. 376 ; Asfie v. Wright, ((1856)’ 23 Eeav. 77 ; Wilson v. John¬ 
stone, (1873) 16 Eq. 606, 609 ; “The Court I believe has always treated it as a mere 
arithmetical question” per Wickens V.C.; Bury v. Allen, (1845) I Coll. 589 ; 

V. Hewitt, (1862) 31 Beav. 11 \ Brewer v. Yorke, (1882) 46 L.T. 289 C.A. 
Bullock V. Crockett, (1862) 3 Giff. 507 ; Freeland v. Stansfield, (1854) 2 Sm. & G. 
479 ; /famil v. Stokes, (1817) 4 Price 161, where this rule was not followed, 

V, landley, p. 606. 
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observes:' “It may perhaps be concluded that...the proportionate part to 

be returned is, in absence of special reason to the contrary, a sum bearing 
the same proportion to the whole premium as the unexpired part of the 
partnership term originally contracted for bears to the whole term. 
Conversely, where the premium payable by a partner in fault is still unpaid, 

- payment of it may be ordered.- It is now understood that the terms of 
dissolution are a matter of judicial discretion for the Judge who hears the 
causes, and that his decision will not be interfered with by the Court of 
Appeal except for strong reasons.”^ 

^ / 2. Clause («)—Dissolution mainly due to misconduct of partner 
claiming return of premium. 

Under this clause, when the premature dissolution is brought about, 
mainly by the misconduct of the partner who has paid the premium no 
repayment will be ordered by the court. In such cases the question which 
the court will have to decide is whether the dissolution was occasioned by 
such wrongful acts on the part of the person claiming the rclurn of the 
preniiunt so as to render it inequitable in him to demand a return of any 
portion of the premium paid.** /K 

^1 There is no definition of misconduct in the Act; nor it is possible 

to lay down precisely what acts of a partner amount 

Misconduct. misconduct within the meaning of this section. It 

is the duty of the court on the, facts and circumstances of each case to 
decide whethv particular acts amount to misconduct within the meaning of 
this section.In WUsim v. Johnstove,^ Sir John Wickens said that in order 
to amount to misconduct there must be such a reptidia ion of the partner¬ 
ship contract on the claimant’s part as amounts to wilful and deliberate 
throwing up of his rights as partner. “Thai may be by coiulucl, or it 
may be, and perhaps more generally is, mere neglect.The mere over¬ 

drawing, for instance, would not be enough, nor mere carelessness in 
keeping accounts, nor mere breach of a contract to give credit, or the 
like, unless so deliberate, so continued and so persisted in after warning, 
as to amount to a determination to treat the partnership articles a nullity. 
He who acts so as to show that he treats the articles as nullity as regards 
his own obligation cannot complain if they are so treated for all j jrposes; 
aiid this consideration might apply even more strongly when the court 
can see a deliberate intention on the part of the partner who paid the 
pjemium to get back the premium and slip out of the partnership. In 
such a case he would waive his right to the partnership, and, therefore, 
his right to return of the premium On principle, not every breach of 


1. Pollock, F-115. 

2. 5/Hck V. Cf?pjr/ck, (1879) 12 Ch. D. 86^. Where a partnership is dissolved before 

its naturai expiration in consequence of the misconduct of the partner who has 
paid the premium, he is not entitled to a return of any part of the premium. And 
in such a case if the premium agreed upon has no/Acfn pa/d before the 

disso ulion the partner who has agreed to pay it will be ordered to pay the whole 
of it, notwithstanding the dissolution. 

3. Lyon v. Tweddeli, (1881) 17 Ch. D. 529. 

4. See the remarks of Lord Cairns L.C. in Atwood v. Mautie, supra. 

5. tVthon V. Johnstone» (18731 16 Eq. 600 ; Brewer v. Yorke, (1882) 49 L.T. 289. 

6. (187^) 16 Eq. 606. 
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contract the claimant of a return of premium which would entitle the 
other partner to a dissolution, would entitle the latter, although perfectlv 
innocent, to refuse a return of the premium.’* 


The misconduct complained of must be in the conduct of the 

partnership ; anything done, for instance, in the suit brought to procure 

the dissolution cannot be relied upon in order to determine the question 
of a return of the premium.^ s«c^uon 


Mere incompetence is not misconduct and is not sufficient to deprive 
Incompetence is ^ partner of his right to a return of the premium, more 
not misconduct. especially if such incompetence was known to the partner 
r .u receiving the premium at or about the commencement 

ot the partnership and v as the ground of his demanding an increased 
premii’ni. Jn Atwood v. Maude,^ the plaintiff and defendant entered into 
partnership as solicitors for a term of seven years, the/ plaintiff pavina a 

defendant, before entering into partnership,\new 
that the plaintiff was inexperienced and incompetent in his profession and 
assigned that reason for requiring the amount of premium which was Mid. 

years the defendant complained that the 
plaintiff s incompetence was injurious to the business, and called on him 

plaintiff thereupon filed a bill praying for 
dissolution and for a return of the proportionate part of the premium It 
was held that the plaintiff was entitled to the return of part of the 
premium proportionate to the unexpired portion of the twm. Lord 

‘ the defendant, who has received the 

£800 as the price ' submitting to the inconvenience for the whole term 

of seven years but who will now be relieved from it, should nevertheless 
retain the whole sum ? We think not.** ncvcrmeiess 


Neglecting 

Neglecting busi¬ 
ness. 

premium.** 


business tantamounts to misconduct. Consequently 
where a hrin is dissolved on the ground of neglect in the 
conduct of business on the part of the partner paying 
premium, he is not eniii’ed to claim apportionment of 


3. Clause (Z»)—Dissolution in pursuance of an acreemem containing 
no provision for the return of the premium. ^ 

Where a partnership is dissolved before expiry of the termofnart- 
nersh.p by means of an agreement, a refund of premham c^nno^be 
claimed if the agreement does not contain a provision for the refund, 


1. 

2 . 


3 

4. 


Brewer v. Yorke, ( 1882 ) 46 L.T. 289 . 

P* AtwoodV. Maiide^ nB6S) Ch Add 369 Sea 

cJso Brewer v. Yorke. ^ 882 ^ 4 ^ T T a l .• 

"Mere incompelence hiwever ^ whhout ^ *^1** = 

aa wss; Ti;s,±-SE'K-aSSS 

^^ent such“**erly incom- 
W ^ be a good reason for DOt allowing the 

(1868) L.R. 3Ch. 369. 

Yates V. Cousins, 60 L.T. 535 , 
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This is in accord with the decision in Lee v. Faze} which draws a distinc¬ 
tion between a case where the partnership is dissolved by mutual consent 
and the agreement for a dissolution contains no stipulation as to the 
return of any part of the premium, and the case where the court is a:ked 
to dissolve a partnership.* In the latter case, there is a variation of the 
contract which the court imposes on the parties and the court, in so 
imposing it, generally treats the premium as if it were an aggregate of 
yearly payments ’made in advance ; and returns to the payer a proportion¬ 
ate sum attributable to that part of the tcrin which lemains unexpired. 
But it does not do so when the dissolution is in pursuance of an agree¬ 
ment.* This is based on the principle that it is open to the parties to 
provide for the return of the premium and if the agreement is silent on 
the point, the proper inference that the court can draw is that no repay¬ 
ment of the premium was intended. 

4. Arbitration clause. 

If there is an arbitration clause in the articles wide enough to 
empower the arbitrators to award a dissolution, power can be exercised 
under such a clause and the arbitrators are fully competent to consider 
the term of the dissolution, including the quantum of the amount, if any, 
of the premium to be returned.® Thus in BelfieU v. Bourne} there was an 
arbitration clause in the articles of partnership which provided for the 
reference to arbitration of any difference between the partners as to the 
construction of any of the articles “or as to any. division, act or thing to 
be made or done in pursuance thereof, or to any other matter or thing 
relating to the said partnership or the affairs thereof.” But there was no 
express provision for the reference to arbitration of any question 
as to the return of the premium paid as the consideration for th?> 
partnership. In a suit for dissolution filed by one of the partners against 
the other, it was held that the arbitrators would have power, under a 
reference, to award a dissolution of the partnership, and, therefore, the 
terms of such dissolution, including, if necessary, the retur". of the 
premium and that consequently proceedings in the suit should be stayed. 

5. Premature dissolution due to other causes. 

Lord Lindley observes’ that the lunacy of a partner causing a 

dissolution would perhaps be considered as a ground for 
apportioning the premium. 

Disagreements between the partners resulting in a dissolution have 

given rise to much difficulty. The tendency of modern 
Disagreements, (jeeisions is to apportion the premium in these cases not 

only where neither partner is to blame* ; but a/<?r//on where the partner 

receiving the premium has so misconducted himself as to give the partner 

1. (I86I)30L.J. Ch. 857. 

2. See Belfieidv. Bourne, (1894) I Ch. 521,527 ; Alwood v. Maude, supra. 

3. IVilsony. Johnstone, (1873) 16 Eq. 606. 

4. Such an agreement may be contained in the articles of partnership themselves, 

Haiuiyside v. Campbell, (l^i) 17 T.L. Rep. 623. 

5. Betfieldv. Bourne, (1894) 1 Ch. 521. 

6. ibid. 

7. Lindley, p. 605. 

8. Atwood V. Maude, 3 Ch. App. 369. 
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paying it a right to have the partnership dissolved' and it matters not 
that the latter may himself not be altogether free from blame nor is the 
rule altered by the fact that the partners have consented to dissolve since 
the institution of legal proceedings.’’^ 

In Bury v. Allen* A and B entered into partnership for fourteen 
years, B paying a premium to A. In the course of the same year 
difference arose, and there was a quarrel in which, in the opinion of the 
Court. A and B were both to blame. A excluded B from the business and 
premises of the partnership, and B sued A for dissolution of parlnership- 
and return of the premium. It was held that A was entitled to return 
only so much of the premium as bore the same proportion to its 
whole amount as the time for which the partnership had actually lasted 
bore to the whole term first agreed upon. 

In Bullock V. Crocket! A and B were partners for a term of fourteen 
years, B having paid a premium of £600 to A- At the end of seven years of 
the term B gave notice of dissolution to A unoei a power contained in 
the partnership articles, on the ground of A’s neglect of the business, and 
claimed to have the premium apportioned on the principle of Bury v. Allen 
above. It was held that B was not entitled to the return of half the 
premium but only to such allowance as the Court thought proper on a 
general estimate of the case. 

In Aircy v. .BdrZ/om,® A and B entered into partnership for fourteen 
years, A paying premium calculated on two years’ purchase of the net 
profits of the business. The partnership was dissolved within two years in 
consequence of mutual disagreements. It was held that no part of the 
premium was repayable. 

6. Release of right to be partner. 

]\’ilson V. Johnstone/ is an authority for the proposition that a 
repayment of the premium cannot be claimed where there has been an 
actual or implied release of the right to be a partner, including such a 
deliberate and serious breach of the contract of partnership as may be 
considered equivalent to a repudiation of it altogether. In that case Sir 
John Wickens V.C., said : “Another case, which is much more difficult 
to deal with, is such a repudiation of the partnership contract in the 
claimant’s part as amounts to a wilful and deliberate throwing up of 
rights as partner. That may be by conduct, or it may be, and perhaps 
more generally is, as in the case at the Rolls, mere neglect. 1 consider 
that absenting himself from the partnership, and refusir g to act as a 
partner or to perform the functions of a partner, or to be a partner in fact, 

1. BiiHock V, Crokeft, 3 Giff. 507. See also v. AT/jfcr/, 50 LJ. Ch. 588, where 

the partner dissolving was in fault, and was the party to receive the premium. 

2. Atwood V. Maude, 3 Ch. App. 369 ; Astle v. Wright, 22 Ecav. 77 ; Pease v. Hewitt, 
3l Beav. 22. Compare Airey v. Borham, 29 Beav. 620, where nothing was returned. ‘ 

3. Bur>“v. Allen, (1845) I Col*. 589. Sec Lindley, pp. 605, 606. 

4. (1844-45) 1 Coll. 589. 

5. (1862) 3 Giff. 507. The Court allowed only £100 to the partner in this case. 

6. (1861) 29 Beav, 620. 

7 . (1873) L.R. 16 Eq. 606. 
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may be considered and not unfairly, as repudiating the partnership. A 
third ease, which is either analogous to or identical with the second, is 
recognised by the authorities where the claimant has been guilty, ot gross 
misconduct, necessitating the dissolution of the partnership contract. 
Unfortunately, there is nothing.in the authorities to define what mis¬ 

conduct would be gross enough for this purpose. You may find it in cases 

where it has been held,, it is gross enough, but it 

principle, and it is extremely difficult to find a principle by which it can be 

defined. This Court does not punish people by fining them lor acts oi 

immorality in the abstract, not even fraud m the abstract : it 

take away their pecuniary rights on that ground. A 

erring does not forfeit his right to share m the assets, although he may 

have committed every sort of atrocity during the partnership and there 

maybe a suit by his co-partner which is unavoidable and cannot be 

resisted in any way. However fraudulent or however bad he may have 

been, he does not by that merely forfeit a right to a share in the 

shio assets ; nor, 1 believe, if the premium were reserved in the way of 

yearly lent during the term, would it be possible for the Court 

to direct that that partnership should cease, but that future payments of 

the premium should go on.” 

aK'^'^here a contract creating partnership is rescinded 

on the ground of the fraud or misrepresenta- 
parme'X "S tion of any of the parties thereto, the party 
tract is rescinded entitled to rescind IS, without prejudice to any 

presentalion."*"'"' Other right, entitled— 

(a) to a lien on, or a right of retention of, the surplus of 
the assets of the firm remaining after the debts of the firni 
have been paid, for any sum paid by him for the purchase ot 
a share in the firm and for any capital contributed by him ; 

(b) to rank as a creditor of the firm in respect of any 
payment made by him towards the debts of the firm ; and 

(c) to be indemnified by the partner or partners guilty 
of the fraud or misrepresentation against all the debts of the 

firm. 

Synopsis 

1 Rescission of_ partnership agree- 2. Rights of a partner on rescission 
ment due to fraud or misiepre- of a contract of partnership, 

sentation. 

This section reproduces section 4l of the English Pirlncrship Act, 
1890 with a few verbal changes. There was no express provision on this 
point in the repealed Chapter of the Indian Contract Act. 

/ 1. Rescission of partnership agreement due to fraud or misrepresen- 
latmn. 

Sections 17 and 18 of the Indian Contract Act contain the definition 
of fraud and misrepresentation respectively and section 19 states that when 
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consent to an agreement is caused by fraud or misrepresentation, the 
agreement is a contract voidable at the option of the party whose consent 
was so caused. A contract of partnership, therefore, like any other con¬ 
tract may be rescinded on the ground of fraud or misrepresentation.* When 
consent to an agreement is caused by fraud or misrepresentation, the agree¬ 
ment is a contract voidable at the option of the party whose consent was 
so caused, and he may either treat the contract as binding and demand 
fulfilment of those terms which mislead him so far as that may be possible 
or damages for such loss as he has sustained by their non-fulfilment,* or 
he may rescind and avoid the contract altogether.^ ^ ^ 


The Explanation to section 19 of the Indian Contract Act lays dotvn 
that a fraud or misrepresentation which did not cause the consent to a 
contract of the party on whom such fraud was practised, or to v'hom such 
misrepresentation was made, does not render a contract voidable. The 
exception to that section lays down the rule that in certain circumstances 
(hough amounting to fraud within the meaning of section 17 of that 
Act a party will not be entitled to avoid the contract if he had means of 
discovering the truth with ordinary diligence. In this connection distinc¬ 
tion is made under the Indian Law between active fraud and misrepresen¬ 
tation or fraudulent silence as a circumstance invalidating a contract.^ It 
has been held that where fraud has been practised by one party by means 
of a false assertion or active concealment, such as is calculated to induce 
ilic other party to enter into the contract, it is no answer for the former 
to say that the tatter had the means of discovering the truth and might 
have done so by the exercise of reasonable diligence.^ The case, however, 
is dilTerent when there has been a mere misrepresentation or silence 
fraudulent within the meaning of section 17 of the Indian Contract Act; 
here it is sufficient answer to a claim for rescission to say that the plaintiff 
had the means whereby he might with ordinary diligence have discovered 


the t/uth.® 


1. R<iwlins\. lykkhnm, (1858) I Giff-355 and (1858) 3 De G. Sc). 104 ; Ex parte 
Broome. (181 1) I Rose 69 ; Jaunccy v. Knowles, (1860) 29 L.J. Ch. 95 ; Adam v. 
Mcwbigffing, (1888) 13 A.C. 308 ; Mycock v. Beaison, (1879) 13 Ch. D. 384. 

2. Section 19, Indian Contract Act. Sorab Shah v. Secretary of A.I.R. 1928 

Bom. 17. 

3. Sorob Shah s. Secretary of Stat^, supra. See also section 35, Specific Relief Act, 

1877. The rescission of a voidable contract may be communicated or revoked in 
the same manner, and subject to the same rules, as apply to the communication or 
revocation of a proposal. Section 66, Indian Contract Act. A person whose consent 
10 an agreement has been obtained by fraud or misrepresentation has the follow¬ 
ing courses open to him : (1) he may avoid the agreement and sue for damages, 
or if the case can be brought within S. 35 of the Specific Relief Act. 1877 sue to 
have the contract rescinded ; (2) he may refuse to carryout the a^jreement and 
defend a suit brought against himself on it for damages or for specific 
formancc. claiming also performance of the matter as to which misrepresentation 
has been made, ot damages In respect thereof—See Cunningham and Shepherd’s 
Contract Act, 6th Edn., p. 79. (See now Ss. 27, 28 of the Specific Relief Act, 1963). 

4. Indian Contract Act, exception to section 19. The action of the defrauded paruter 
may be framed alternatively for rescission or dissolution. Bagot v. Easton^ (1877) 
7Ch. D. 1 (C.A.). 

5. Morgans. The Government of Hyderabad, l.L.R. (1888) II Mad. 420; Akhtar 
Jahan Begam V. //Wear/La/, A.I.R. 1927 All 693. Also sec Redgrave v. Hurd, 
(188n 29 Ch. D. I. 

6 //arZ/w/V. A/m/ C/za/iW. A.I.R. 1928 Bom. 427 ; Niaz Ahmed Khan v. Parsotfam 
Chandra, A.I.R. 1931 All. \54 \ Mohan Lai v. Sri GitngajiMilts, 11900) 4 Cal. 
■W.N. 369 ; Hakim Rai <4 Sonsv. Kharak Singh, 42 P.R. 1918. Sec Desaj, p. 238. 
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It has been held that fraud in inducing a person to enter into a 
partnership is a ground for the rescission of the agreement notwithstand- 
ing the fact that the defrauded person could have discovered the truth, 
for example, by an examination of the book.^ But the court will decline 
to grant this relief where there has been no fraud or oppression especially 
after long delay.^ A sale by the executors of a deceased partner to a 
surviving partner for the purpose of resale to one of the executors has 
been set aside on the ground of the fraud.^ But such a sale will readily 
be set aside if the sale is at an undervalue so gross as to be deemed 
fraudulent.^ The sale, however, will be upheld if no unfair advantage has 
been taken of the executors and there is no fraud.^ 

If the partner elects to rescind the agreement, he must under section 

64 of the Indian Contract Act restore any benefit he 
Restitutio in received under il so far as he can and the 

integrum. result will be to place the partners, so far as possible, in 

»the position they would have occupied if no such agreement had been 
entered into,’ and in such a case there will be a giving back and taking 
back of the obligations which the contract has created, as well as the 
giving back and taking back of the advantages.^ In fact there can be no 
avoidance of an agreement unless the parties can be restored to their 
original position.® If, either from his own act, or from misfortune, it is 
impossible to make such restitution, it is too late to rescind.*® So also, 
the other party cannot be allowed to retain advantages which by his 
representations he has obtained. He is bound to restore any benefit 
received under the contract and relieve the party rescinding from liabili- 
ties thrown upon him. If any property is transferred to him under the 
contract, he must hold it for the benefit of the transferor.** 


I. Rawlins V. Wickham, (1858) 1 Giff. 355 affirmed 28 L.J. Ch. 188. See also Riddel v. 
Smith, {\ZM) 12W.R. 899 (Plaintiff continuing the partnership after becoming 
aware of the misrepresentation) andv./ftrref, (1881) 20 Ch. D. i C.A. 

4 

(Contract also rescinded and deposit returned, but no damages awarded). 

2 Knight v. Marjoribanks, (1848) 11 Bcav. 322 affirmed in (1849) 2 Mac and G. 10. 

3. Cook V. CoHingridge, (1823) Jac. 607, 

4. Rice V. Gordon, (1848) 11 Bcav. 26S. 

5. Hordern v. Hortlern, (1910) A.C. 465 (P.C.). 

6. Or, under section 38 of the Specific Relief Act. 1877 he may. on the rescLsior. 
being adjudged, be rc;iuircd also to make any compensation to the other party 
which justice requires. See also TeJ Pal v. Canga, I.L.R. (1903) 25 All. 59 Subba 
Ran V. Devu. I.L.R (1895) 18 Mad. 126, 127 ; Sinaya v. Munisami, I.L.R. (1899) 
22 Mad. 289. (See now S. 30 of the Specific Relief Act, 1963). 

7. Cunningham and Shepherd’s Contract Act, p. 79. 

8. Cf. the remarks of Bowen, L.J. in Newbigging v. Adam, (1886) 34 Ch. D. at p 592, 
See also Smail v. Attwood, (1832) You. 507 ; Kerr on Fraud and Mistake, 6lh Edn., 
p. 467. 

9. Ertanger v. New Sombrero Phosphate Co., (1878) 3 A.C. 1218 ; Lagunas Nitrate Co» 
V. Lagunas Syndicate, (1899) 2 Ch. 392 ; Clark v. Dickson, (1858) E.B. & E. 148 ; 
Glasgow Si/utli Weslcru Railway Co v. Boyd & Forrest, (1915) A.C. 526. 

10. HouUlsworth v. City of Glasgow Dank, (1880) 5 App. Cas. 317, 338. 

II. Indian Trusts Act, S. 86. 
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Though as a general rule, the condition of rescission of the contract 

is restiiufio in integrum, the Court has full power to 
make all just allowances, and in practice it alwaj's gives 
relief by way of rescission whenever by tlte exercise of its 
powers it can do what is practically just, though it cannot restore the 
parties precisely to the state the} were in before the contract.^ 


Practice of the 
Court. 


The case that best illustrates the extent to which the requirements 
of restitutio in integrum may be limited is Adam v. Newbigging.- In that 
case the respondent was induced by misrepresentations made without 
fraud by the appellants to become a partner in a business in which they 
wore partners and which was in fact insolvent The business failed entirely 
afterwards owing to its own inherent defects with large liabilities. It was 
held by the House of Lords that the respondent was entitled to rescission 
of the contract and repayment of his capital, though the business which he 
restored to tho appellants was worse than worthless, and that contract 
being rescinded the appellants could not discover against him for money 
lent and goods sold by them to the partnership. “To hold otherwise 
would be to say that where a losing or insolvent business is sold by means 
of the representation that it is solvent and profitable, rescission could 
never be obtained if the loss were increased prior to the discovery of the 
state of affairs.*’^ 


Again, the defrauded partner is not entitled to the relief of rescission 
ff. if the fraud is waived by him. Fraud is said to be 
aivcr o rau , ^ person who, after discovery of it, insists on 

performance of the contract, or performs his part or takes any benefit 
urder it or generally acts as if it were still a subsisting valid contract. 
Upon this principle in Campbell v. Fleming,^ where a purchaser of shares 
even after finding that the vendor's representations were fraudulent 
continued to deal with the share a. his own it was held that he could not 
rescind the sale even though he subsequently discovered a new incident 
in the fraud. Again in Riddel v. Smitli,^ A entered into partnership 
with a merchant on representations which he alleged to be fraudulent. 
He aftersvards found that the merchant adulterated the article of food he 
dealt in but continued the partnership for a further period of two months, 
when the business not being profitable he filed a bill to have the partner¬ 
ship set aside on the ground of fraud. The court held that he was not 
entitled to the relief. Similarly, in La»v v. a vendor who though he 

discovered that certain material facts had been concealed from him by 
the purchaser, and though he believed that there had been a concealment 
of further material facts, nevertheless did acts constituting a deliberate 
election on his part not to insist on his right to a full disclosure, it was 
held that he was bound by that election, and that neither he nor his 
representatives after his death could afterwards on discovering the full 
extent of the concealments rescind the sale. In Selway v. Fogg* the 

1. Desai, p. 239, citing Hulton v. ffullon, (1917) 1 K.B. 813 ; Erlanger v. New 
Sombrero Phosphate Co., (1878) 3 A.C. 1218, 1278, 1279. 

2. (1888) 13 A.C. 308. 

3 . A. & E. 40 ; Brigg's Cass, L.R. 1 Eq. 483. 

4. 10 L.T. 561. 

5. (1905) 1 Ch. 140 (C.A.). 

S M. & W. 83. 
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plaintiff undertook certain work at a certan price. Later on he found that 
the defendant had deceived him as to the amount of the work involved. 
But still he continued to do the work and finished it. The court held that 
he could not recover on the terms of the contract because he had elected to 
treat it as still subsisting. The law was thus stated in Clough v. L. & 
N.W.R. Co} by Mellor J. who said : ‘Tn such case the question is, has the 
person on whom the fraud was practised, having notice of the the fraud 
elected not to avoid the contract ? or has he elected to avoid ? or has he 
made no election ? We think that so long as he has made no election, he 

retains the right to determine it either way, subject to this^that if in the 

interval whilst he is deliberating, an innocent third party h^s acquired an 
interest in the property, or if in consequence of his delay the position even 
of wrong-doer is affected it will preclude him from exercising his right 
to rescind ; and lapse of time without rescinding will furnish evidence that 
he has determined to affirm the contract.” 

It is to be observed that under the English law mere lapse of time is 
no bar to the right to rescind avoidable contract but may amount to 
acquiescence if there are circumstances showing knowledge of the true 
facts. Under the Indian law suit for the rescission of a contract must be 
brought within three years from the time when the facts entitling the 
plaintiff to have the contract rescinded first became known to him.^ It 
does not follow, however, from the fact that period of limitation has been 
laid down for the purpose of instituting a suit for rescission that the 
doctrine of acquiescence is inapplicable to such a case ^ • 

A person induced to become partner by fraud may lose his right of 
rescission also by laches (unreasonable delay) on his part* ; even lapse of 
time when great, without rescission, may be sufficient to show that a party 
has determined to affirm the contract,^ The point to be noted is that in 
such cases right is not lost simply because there are laches, but because 
laches are often an important fact showing acquiescence by a party. 

It is to be observed, as already stated, that there can be no rescission 
of a contract if an innocent third party, without notice of the fraud, has 
in the meantime acquired rights under the contract for valuable consider¬ 
ation.® 

Where fraud is proved against a party, the onus is on him, if he 
Onus of proof, laches in the other party, to show when the latter 

acquired a knowledge of the truth to prove that he 
knowingly waived his right.^ 


1 . 

2 . 



4. 

5. 




L.R. 7 Ex. at p. 35. 

Indian Limitation Act, Sch. I, Art. 114. (Sec now Limitation Act, 1963, Art. 59 
of Scha I») ’ ^ 

Brunton v. Bruntottf A.I.R, 1925 Mad. 360. 

Maharaja Sir Pratap Singh v. Provincial Bank, 72 P.R. 1891. 




Brunton w. Oninton. supra i Clark v. Dickson, (1858^ EB af 
London North Western Railway Co., supra. / ' • 

Lindsay Petroleum Co. v. Hurd, L.R. 5 P.C. 221. 
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/ 2. Rights of a partner on rescission of partnership. 

On the rescission of a partnership agreement on the ground of fraud 
or misrepresentation, the rights to which an innocent partner is entitled are 
the following :— 

I. A lien on, or right of retention of, the suplus assets, after dis- 
.:hargc of the partnership liabilities for any sum paid by him for his share 
and for capital contributed by him ; 

% A right of subrogation to the rights of the partnership creditors 
in respect of payments made by him to them in respect of the partnership 
liabilities ; 

3. A right to be indemnified by the guilty-partner against the part¬ 
nership debts and liabilities. 

This section is not exhaustive of the_rights of a partner who has 
been a victim of fraud or misrepresentation, as it specifically declares that 
the rights of a partner entitled to rescission of the contract of partnership \ 
as staled therein are to be ‘‘without prejudice to any other right Thus, 
for instance, he has right to recover damages which may be more valuable 
than the right of indemnity given by the present section.^ Again, the 
present section merely gives the partner concerned a lien on the surplus 
assets for any money paid by him for the purchase of a shate in the 
partnership and for any capital contributed by him, but it has been held 
that his rights to a lien also extend to interest on such moneys and to his 
costs of the action for the rescission of the partnership contract.® It also 
appears that he is entitled to interest on all payments inade by him in 
respect of partnership liabilities.® Besides this, he is entitled to an order 
making the persons who received the money personally liable for payment 
of it with interest.* 

When a contract creating partnership is rescinded the. partner at 
fault is not entitled to ask the other member to contribute to the loss 
which may have occurred in carrying on the partnership business. 

It is clear that since a contract induced by fraud or misrepresenta¬ 
tion is not void but voidable only, it remains valid and 
His position quoad repudiation.® No doubt as between the 

third persons. partners themselves a partner entitled to rescind the 
partnership agreement under this section will, as far as possible, be put in 
the same position as before, but as regards third parties, {e.g. creditors oi 


1 . 

2 . 

3. 

4. 

5. 

6 . 


Lindicy. p. 591. See also Minck v. Roshan Lai, A I.R. 1931 Lah. 390 ; Newbigging 
V. Adam, (1897) 34 Ch. D. 582. 

Mycock V. Beaison, (1879) 13 Ch. D. 384, 387. , 

Rawlins V. mckliarn, (1858) 1 Giff. 355, 362, 363 and (1858) 3 De G. &J. 304, 
323 < 

Ibid ; Adam v. Newbigging, 13 App. Cas. 308. 


lola Singh v. Hakam Rat, A.I.R, 1921 Lah. 130. 

lection 19. Indian Coairact Act. Sec also United Shoe Machimry 
r 1909) A.C. 330. 339 ; v. AfaepAewn. (1878) 3 App. 

Ir. London A N.iV. RIy. Co., (1871) L.R. 7 Ex. 26; Erlanger v. Sombrero 

Phosphate (1878)* 3 App. Cas. 1218* I277*78* 
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the firm) he will be liable for all acts of the firm done while he was a 
partner*^ 

option to treat a contract as voidable cannot be exercised if it 

would affect the rights of third parties, or in any case unless there can 
be a restitution in Thus, where a person has been induced bv 

Iraud to take shares m a company, he can repudiate the contract so lone 
as the company remains a going concern. After the winding un has 
commenced, or probably after the company has stopped payment and 
become insolvent, he can no longer throw back the shares on the company 
and thus evade his liability to the company’s creditors. It is otherwise 
with an ordinary partnership. A partner may have his relief aeamst ids 

the insolvency of the firm, because his 
liability to the creditors is not thereby affected.’ 

A partner may in the suit claim to have the partnership agreement 
Practice. rescinded on the ground of fraud or misrepresentation 

and accounts/ alternative, for a dissolution of partnership 


Illustrations. 

tn RawUns v. Wickham.^ A and B who were partners in a b-inVina 
business agreed to take C into partnership with them. B took no acma! 

fo C C. B joined with A in prSduchfg 

to C during the negotiation, as a true account of the affairs of the bank 

a paper stating the amount in which it was indebted to customers to be 
at a certain figure which was far less than the exact amount C entered 
into partnership without examining the books and continued in iTf^r four 
years, taking no part in the business and never lookiim inio J 

4a‘nsVA‘'and\he^«cmol;s%f B 

S' Ef H f f rr ■ 

ship B in.o parser. 

pZtice did'no ®aXinrtrZre'Tlian‘halT the *amoun.‘‘s,a“ed™lnS“ a'ls{" 


1 . 

2 . 

3. 


4. 

5 . 

6 . 


&c section 25. Ex~parte Broome, (1811) J Rose 69. Uesai. p. 240 
^eirern Bank of Scotland v. Addle, L.R. I Sc, App. 145 . 

Cunningham & Shepherd’s Contract Act n si aj^ 

See also Ex-parte Broome, 1 Rose 69 Whew A supra. 

rcprcjentations ot B as to the profits'of th^ induced by the fraudulent 

money for a share of it but on discovering \ certain sum bf 

to have the partnership rescindedand fir a n k? account, 

petition by A to be admitted to Drove in th« ® *>ecame tenknipi. The 

It was held that although A refused by the court! 

never was a partner, it would be to say S m aATn 5 *ll^rH 

Bagot V. Easton. (1877) 7 Ch. D. 1 


3DeG. I»J. 304affinned28L.J. Cb 198 

29 L J. Ch. 95. 
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that A had acually given a return to the Income-tax Department that 
his income amounted to half the amount stated. The court held that 
sufficient misrepresentation had been proved to order a dissolution of the 
partnership and also a repayment by A to B of half the premium he 
had paid. 

In Maddeford v. Auawick,^ a partner was in exclusive charge of 
the accounts of a partnership firm. He agreed to purchase his co-partner's 
share of the business for a sum which he knew, from accounts in his 
possession (but which he concealed from his co-partner) was not sufficient 
consideration. The agreement was rescinded by the court. 

In Charleswortli w. Jennings,^ a person agreed to purchase a share 
in a partnership business, on the basis of a balance sheet prepared by 
an accountant employed by his settlor, which all parties treated as correct. 
But it v.as proved in the case that the accounts were grossly inaccurate in 
material particulars. The court rescinded the contract. 

It has been held that fraud including a person to enter into a 
partnership is a ground for the rescission of the agreement notwithstand¬ 
ing the fad that the defrauded person could have discovered the truth, for 
example, by an examination. 

53^ After a firm is dissolved every partner or his 

representative may, in the absence of a 
from'^*use^ or*firm coutract bctwccn thc partners to the contrary, 
Dame or Arm pro- restrain any other partner or his representa- 

tive from carrying on a similar business in the 
firm name or from using any of the property of the firm for 
his own benefit until the affair.s of the firm have been 
completely wound up : 

Provided that where any partner or his representative 
has bought the goodwill of the firm, nothing in this section 
shall affect his right to use the firm name. 

Syoopsis 

1. Use of jinn name or firm property 2. Proviso. 

after dissolution. 

\i I There is no express provision corresponding to this section in the 
^ Ki » English Partnership Act : nor was there any such 

of Se*s«tion ° provision in the repealed Chapter of the Indian Contract 
® ’ Act. The section is, however, complementary, to section 

50 of the Act. The earlier section does not prevent a partner from using 
the firm connection or property for his private ends during the winding 
up, but rc 4 aires him to account the profits he obtains thereby. The 
present section gives a fJower to the other partners or their representatives 


1 . (1826) I Sim. 89 ; affirming 2 Myl. & K. 279. 

2. 34 Beav. 96. 
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to prevent any partner absolutely from using the finn name or property 
until the winding up is completed.^ Though the section is new, it only 
gives statutory recognition to what is judicially welhsettlcd law in England.- 
The object of the section is to prevent a partner from doing anything to 
prejudice the saleable value of the partnership property until its salc.^ 

Under 4his section the prohibition is to the carrying on of a similar 
business in the hrm name and not to the carrying on of a similar business 
by a partner in his own name.^ 

^ / 1. Use of firm name or firm property after dissolution. 

It is clear that upon the dissolution of a partnership and in the 
p. absence of any agreement between the partners, a 

partner is entitled to carry on a competing business 
and he can only be restrained if he does so in the firm name"' or represents 
himself as continuing or succeeding to the business of the firm.*' >le may 
use even firm name if it is identical with his own name and he does not 
make a dishonest use of it.’ In the absence of any agreement to the 
contrary, on sale or assignment of goodwill after the alfairs of the partner¬ 
ship have been completely wound up, every partner is entitled to use lirm 
name provided he does not expose any other partner to any risk or 
liability.® The question of such risk has to be dcicnnined by the 
court having regard to all the circumstances of each particular case.^ 
If there is any substantial risk of liability being incurred by the 

other partner, the use of the name will be prevented by an 

injunction.'® And, where a partner has got right to use the lirm 
name, the court will not grant an injunction to resirain such use unless it 
is satisfied that it exposes the other partner to risk of liabiliiy.^‘ I p) 

• 

When the assets of a firm are divided between the partners after 
its dissolution, one of the partners can make use of tlic firm name in 
suits and execution proceedings for recovery of debts falling to his 

shares on the division, unless that occasions any risk of liability to the 

others.^- 


1. Special Commit(ee*s Notes on Clause 53. 

2. Twrwer V. (1862) 3 Giff. 442- In re David St Muihews, (1899) 1 Ch. 378. 

3. Turner v. Major^ supra. 

4. Mohanasmdaram v- Neelambai, A.l.R. 1955 Mad. 442:(1955) 'J Mad. L.J. 279. 

5. C/jMrrt»rt V. (1859) Johns 174. See also notes under iection 36 of the 
Act. 

6 . Ibid. 

7. Ibid. 

8 . Burchellv. fVilde, (1900) I Ch. 551 ; Levy v. IVaiker, (1879) 10 Ch. D. 436 ; Cray 
V. Smith, (1889) 43 Ch. D. 208 ; Townsend v. Jarman, (1900) 2 Ch 6S8; Choppeil 
s. Griffith. {\%%S) 5'iL'T.AS9 , Banks V Gibson, (1885) 34 Eeuv. 566. Also see 
Thynne v. Shove, (1890) 45 Ch. D. 577. 

9. Burchellv. Wltde, supra ; Aforarjl v. Madonji, (1903) 5 Bom. L R. 545. 
lU. Banks v. Gibson, (1865) 34 Beav. 566; Burchell v. fVllde, supra. 

Jl. Websters, (1791) 3 Swanst. 490, n. 

12. Muthu K.M. Mayytgtpa v. Pariah, A.l.R. 1931 Rang. 74. 
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It also follows that a partner cannot directly or indirectly use the 

partnership property for his own private benefit. 

Firm property. Property of the firm is property of the partners and it 

is clear law that it can be held and used only on account of and for the 
common benefit of all partners.* Question then arises whether it is open 
to a partner to say that during the period between the dissolution of a 
finn and the winding up of its affairs he should be at liberty to use any 
property belonging to the finn for his own separate purpose subject to the 
right of the other partner to receive a share of the profits made by such 
use of the common property. It would seem that it follows from the 
language of sections 15 and 53 that a partner cannot claim to use the 
common property in any such manner. At the same lime the court may 
in a proper case allow a partner to use property of the firm after dissolu¬ 
tion if the effect of refusing to do so would be to give unfair advantage to 
a partner over his co partner - In Ramalinga Reddy v. Ramal'mgam S^ty? 
certain persons were partners in mica mining business. After the dissolu¬ 
tion of the partnership, the plaintiff, who was one of the partners, gave 
notice to the first defendant, another partner asking him to come and 
settle the accounts. But he refused and v/hen the plaintiff wanted to use 
a boiler belonging to the partnership business which they had therebefore 
been using, the defendant obstructed. It was held that in spite of the 
provisions of the present section that a partner who did not agree ,to the 
accounts of a dissolved firm being made when called upon to do so, could 
not restrain another partner from using the partnership property for his 
own purpose and in fact could also be liable for damage or loss occasioned 
by his obstructive altitude.* 

In Banks v. Gibson^^ A and B carried on a business in partnership 
for fourteen years, under the name and style of ‘A & Co.’ On the dis¬ 
solution the assets were divided but they did not come to any arrangement 
as to the style. It was held that the name *A & Co.’ fonned an undivided 
asset of the partnership which belonged to all the partners in common 
after the dissolution, and that A had no right to restrain B from using 
the name of‘A & Co.’ in his business. 

Where, on dissolution, any partner or his representative has bought 
the goodwill of the firm, another partner will not be restrained from 
merely stating that he was formerly a partner in the old firm. But he will 
certainly be prevented from using the name of the finn so as to suggest that 
he is carrying on the old business. 

In Hookham v. Pottage* a well-established businessman under the 
name ‘Hookham* took in Pottage as a partner. The firm was carried on 
for some time under the name of ‘Hookham and Pottage’ when, differences 
arising between them, the firm was dissolved. Pottage set up for himself 
in the same line of business only seven doors off Hookham’s shop and 

1. Section 15 fl/ire. 

2. See Desai, pp. 241, 242. 

3. A.I.R. 1938 Mad. 929. 

4 . A very strong case would, however, have to be made out before damages can be 
awarded to a partner in a case of this nature. 

5. (1865) 34 Beav. 566. 

6 . (1882) 8 Ch. App. 91. 
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put up a sign board over his door ‘*S. Pottage, from Hookham and 
Pottage.” The court held that this was a clear case which called for 
interference and' granted a perpetual injunctibn restraining him from the 
use of the name Hookham. 

In Scott V. Rowland,^ A & B were doing business in partnership. On 
dissolution, all the assets of the partnership were purchased by B ; and 
paid for on a valuation, but he did not pay for the . goodwill, .nomination. 
A was living and not a bankrupt. The court held that B was not entitled 
to continue to use the name of A in the style of the firm and that accord¬ 
ingly B may be restrained by an injunction from using in the style of the 
film, the name of A. 

In ChappeU v. Griffith,- there were thre? partners and they were doing 
business as solicitors under the name and style of “Chappell, Son & 
Griffith.” The senior partner died. The business was continued by his 
son and the junior partner for over three years under the same name and 
style. Then there was a dissolution. An agreement was entered into 
providing for the dissolution but in that agreement there was no reference 
to the goodwill of the business or its disposal. After the dissolution, the 
business of a solicitor was carried on by Chappell the son, in the same 
premises where the original firm was transacting business, under the name 
and style of Chappell & Son. Griffith was similarly carrying on the 
business of a solicitor a few doors off under the style of “Chappell & 
Griffith”. This was objected to by Chappell who sued Griffith for an 
injunction. It was held that ih.t prima facie nghx of the defendant was 
to use the name of the old firm, no arrangement, having been made as to 
the goodwill of the business and that further from the nature of the 
business and from the fact the name of the original firm had been used 
with a variation there was practically no risk of plaintiff being exposed to > 
injui 7 by what the defendant was doing and that no case had been made 
out for the grant of an injunction.® 

In Levy v. Walker^ a partnership business was carried on in London 
by two ladies C. & W. under the name and style of “C. & W.” C. 
married L. Then there was a dissolution of the partnership by a decree 
ofcourt whereby it was ordered that the “said partnership business and 
the leasehold premises, trade fixtures, stock-in-trade, goodwill and business” 
should be sold as a going concern to W. or to L. and his wife, whoever 
was declared the highest bidder at the auction. W. was declared the 
purchaser at the auction of all the property. L. and his wife who carried 
on business in Paris under the name of “C et Cie” instituted a suit for an 

carrying on the business under the name of 
« C & w. It was held that L. and wife were not entitled to the relief. 

. Matthews v. Hodgson,^ the plaintiff and the defendant were doing 
business in partnership as monumental brass makers under the firm of 



3. 

4. 
3. 


(1872) 26 L.T. 391 : (1872) 20 W.R. 508. 

V. 3 Swanst. 490, n; Lewis v. 

of^dcoeas^^pariMo’ Branted an injunction in favour of the executor 

See also Burchelt v. mUe, (1900) I Ch. 551, 564 (C.A.). 

(1879) 10 Ch. O. 436 (C.A.); see alto Townsend v. Jarman, (1900) 2 Ch. 698. 
(1885) 2 T,L.R. 899, 
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Matthews and Hodgson. The shop was in a particular street in London. 
They dissolved the firm under an agreement providing that neither party 
should use the firm name, but both should be at liberty to carry on the 
business as makers of monumental brasses. Matthews set up in a different 
street and Hodgson, in a third different street where the door was common 
to his shop and that of his neifhbour in an adjoining street. On the face 
of ihis door and over his shop window he painted up ‘ Hodgson, late of 
Matthews and Hodgson,*’ the words ‘late of,’ appearing in small letters. 
He had also issued a business card bearing his name in bold type. It was 
contended by the plaintiff that the defendant was infringing the agreement 
and was misleading the public to suppose that his shop was the shop of 
Messrs. Matthews & Hodgson and that, therefore, an injunction should 
be issued to restrain him. The court refused to interfere by way of injunc¬ 
tion and Cotton L.J. distinguished the case from that of Hookham v. 
Pottage^ and observed : “As to the argument that what the defendant was 
doing tended to mislead, the words ‘late of’ were very small but taking the 
whole of the jnscripition it appeared to be fairly placed and it was not 

in any way included to deceive, and only stated what the agreement 
did not prevent.” 

2. Proviso. 

The object of the proviso is to protect the rights of partner who has 
bought the goodwill of the firm. * 

For detailed discussion of the subject see notes under section 55 post 
on pages 580 to 591 post. 

Partners may, upon or in anticipation of the disso- 

Agreemeni in firm, make an agreement that 

restraint of trade. Some OF all of them will not carry on a 

business similar to that of the firm within a 
specified period or ^ within specified local limits ; and not¬ 
withstanding anything contained in section 27 of the Indian 
Contract Act, 1872, such agreement shall be valid if the 
restriction^, imposed are reasonable. 

Synopsis 

1. Agreement in restraint of trade. 3. ^'Reasonable**—Meaning of 
Sitpilor business— Meaning of —Test for determining. 

This section, like section 36 (2), is also derived from Exception 2 
to section 27 of the Indian Contract Act and empowers partners to enter 
into agreements on dissolution of the partnership or in anticipation there¬ 
of. It may be read along with sections 36 (2) and 55 (3) of the Act.* 

1. Agreement in restraint of trade. 

An agreement in restraint of trade which is contemplated under 
the present section is one in which the restrictions must be limited to 

1. L.R. 8 Ch. 91. 

2. Cf. section 11 ante» which deals witlP^othcr Exception to section 27 of the Con- 

uact Act; see also s^ioo 75 of the present Act and Schedule II, post, whereby * 
both the Exceptions (2 3) to section 27 of the Contract Act have been lepealed- 
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business similar to that done by the partnership and its operation must be 
limited to a specified period or within specified limits. Further, the 
restrictions must be reasonable. Va/W here an agreement between two 
separating parties restrains one of the partners from doing any craft 
insurance business of any kind whatsoever directly or indirectly, as an 
agent or as a broker, throughout the whole world except ai Karachi and 
except as a broker, and except through the other partner, it was held that 
the agreement subjected the partner to a species of slavery so far as craft 
insurance was concerned and hence was void under section 27 of the 
Contract Act and was not saved by the present section. The court 
observed that it is most unusual and certainly not necessary when two 
partners engaged in the same business separate, for one of them to insist 
that the other shall not engage in the same business. 

Section 37 of the Act does not come into conflict with the provisions 
of this section which is entirely separate.^ 

(M I 

' A covenant by a partner with his co-partner that hp will not after 
determination of partnership carry on a similar business within certain 
limits is a part of the goodwill. Benefit of such an agreement passes to 
the purchaser of the goodwill who can enforce the covenant.® 

2. Simiiar business—Meaning of. 

In Deva Sbarma v. Laxmi Narain* it was held : Although the word 
*same* is frequently loosely used in the sense of similar, the word ‘similar* 
never means ‘same’ in its strict sense, as in fact it cannot, since similarity 
implies the existence of two or more objects for comparison. AH that 
was intended by S. 54 was to exempt from the general rules reasonable 
restraints on the partners from competing with each other in a similar 
line of business on the dissolution of the partnership. The word‘similar* 
in the section, therefore, does not mean or include ‘saine*. 

In this case'^ a firm consisting of the two partners was the selling 
agent of a mill. The partnership agreement contained a clause which 
was as follows : “That on the termination of the selling agency business 
neither of the parties to this agreement shal^. take up the said selling 
agency from the mills.” It was held that there could be no doubt that 
the clause was one in restraint of same business and the restriction was 
not enforceable under S. 54. 

It was further held in this case : The fixing of either temporal or 
local limits is obviously a necessary ingredient of any valid agreement 
and it is the function of the court to decideAvhether such restrictions 
as are imposed are reasonable from the point of view of public interest, 
which is against restraint of competition, and in the interest of the 
partners. 


1. See notes under section 55 post. 

2. MansaRam v. Te} Bhan, A.I.R. 1958 Puoj. 5 cited at p. 440 ante. 

3. TownsenJ V. Jarman, (19CO) 2 Ch. 698. 

A. A.I.R. 1956Punj.49. 

5. AI.R. 1956 Punj. 49. 
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ness of restrictions imposed on trade. 

In Krishnarao Narayanrao GhQwate v. Shankar Sahadev Mungekar^^ 
it was held : Section 54 of the Act recognises one of the necessary 
exceptions to the general rule contained in S. 27 of the Contract Act, 
1872 and it is competent to partners upon or in anticipation of the disso¬ 
lution of the firm to make agreement that some or all of them will not 
carry on a business similar to that of the firm within a specified 
period or within specified local limits so long as the restrictions imposed 
are reasonable. The word ‘reasonable’ in such contract means such at 
would afford a fair protection to the interest of the party concerned and 
not so large as to interfere with the interest of the public. 


It is obviously impossible to formulate any abstract rule for deter¬ 
mining the reasonableness of the restraint in any particular case, but the 
following are the tests dedueible from an analysis of the leading cases on 
the subject :— 


(a) The generality of the covenant, whether as to time or space, 
may render it unreasonble ; it is not necessarily valid because it is restricted 
as to time and place but may be void because it is not so restricted. 

(b) Different degrees of protection are reasonable in different 

cases. 

(c) The reasonableness of the restriction must be judged by the 
character and nature of the business or of its customers. 


In the instant case, on a consideration of the term of the deed of 

dissolution it was held that the restrictions imposed ^ere reasonable. 

There was a deed of dissolution of partnership and there were two separate 
and severable covenants in restraint of trade. The fact that one of 
them w^s-^oid under S. 54 of the Act could not render the whole void. 

1) In settling the accounts of a firm after dissolu- 
. , ^ tion the goodwill shall, subject to contract 

Sai^e oT^odwiii between the partners, be included in the assets, 
a ter isso u ion. may be sold either separately or along 

with other property of the firm. 

(2) Where the goodwill of a firm is sold after dissolu- 
oi k. tion, a partner may carry on a business 

and^^sencr of good- competing with that of the buyer and he may 

will. advertise such business, but subject to agree¬ 

ment between him and the buyer, he may not 


(a) use the firm name, 

(b) represent himself as carrying on the business of the 
firm, or 


1. A.I.R. 1954 Bom. 532: 56 Bom. L.R. 975. 
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(c) solicit the custom of persons who were dealing with 
the firm before its dissolution. 

(3) Any partner may, upon the sale of the goodwill of 
Agreement in a firm, make an agreement with the buyer 
restnint of trade, that such partner will not carry on business 
within specified local limits, and, notwithstanding anything 
contained in section 27 of the Indian Contract Act, 1872, 
such agreement shall be valid if the restrictions imposed are 
reasonable. 


Synopsis 

Sub-section {3j —Seller of 
goodwill may agree not to 
carry on similar business. 
What is included in assets 
on sale of business. 

The English Act does not lay down any express rules on the subject 
since the tenn “goodwill’* is not confined in its use to the affairs of 
partnership firms The repealed Chapter of the Indian Contract Act 
also was silent on the subject of goodwill. As observed by the 
Special Committee,' “this section does not profess to be an exhaus¬ 
tive codification of all the judicial rulings of the difficult subject 
of goowill. It includes only the outstanding rules, and does not 
introduce the various refined modifications and qualifications disclosed 
by a study of the English case-law appertaining thereto. It introduces 
a subject which so far has not found its way into the Indian statute 
books, and only to a very small extent into the law reports ; and it 
seems advisable, to begin with, to state only the broadest rules and 
to find out by experience how far they require modification and quali¬ 
fication to suit Indian conditions.** 

1. Goodwill—its nature and incidents. 

The term “goodwill” is not defined in the Act. It is a commercial 
rather than a legal term, nor is its use confined to the affairs of partner¬ 
ship firms. It is wdl understood in business, but not easy to define. 
That which the purchaser of a goodwill acquires, as between himself and 
his vendor, is the right to carry on the same business- under the old 
name with such addition or qualification, if any, as may be necessary 
for the protection of the vendor from liability or exposure to litigation 
under the doctrine of “holding out’*® and to represent himself to former 
customers as the successor to that business. Unless there is an express 
agreement to the contrary, the v'^ndor remains free to compete with the 


1. Goodwill—its nature and incidents. 4. 

2. Sub section (1). 

3. Sub-section (2 )—Rights and duties of 

parties to sale of goodwill. 5. 


1. special Committee's Notes on Clause 54 (section SST- 

2. “A thing very easy to dc«cribe, very difficult to define”—Lord Macnaghicn in 
Inland Revenue Commissionen v. Muller A Co., (1901) A.C. at p. 223- See notes 

on pages 130. 131. 220 to 222 ante. 

3. Burcheliv. mtde, {1900) I Ch. SSI. 
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purchaser in the same line of ousiness and he may publish to the 
world, by advertisements or otherwise, the fact that he carries on such 
business. But he must not specially solicit the customers of the old 
firm to transfer their custom to him- nor solicit even those who have 
become his customers already;* and he must not use the name of the 
old firm so as to represent that he is continuing not merely a similar 
business, but the same business.^ ‘You are not to say, I am the owner 
of that which I sold.” Probably the purchasers ‘)f the business might 
successfully object even to his carrying on a competing business in his 
own name alone, if that name had been used as the name of the late firm 
and had become a part of its goowill.* * 

In New Gujarat Cotton Mills Ltd. v. Labour Appellate Tribunal;^ it was 
held : The goodwill of a business is inclusive of positive advantages such 

as carrying on the commercial undertaking at a particular place and in a 

particular name* and also its business connections, its business prestige 
and several other intangible advantages which a business may acquire. ^ 

N 

In Dulahias Mullick v. Ganesh Das,^ it was observed : Goodwill 
must always be understood in relation to facts. Goodwill in jurispru¬ 
dence is not the abstract quality which the grammarian means by the 
expression but a very concrete notion of great practical import. What 
the goodwill of a business is depends a good deal on the facts and 
circumstances ot the particular business. There can be no hard and fast 
rule, no simple formula and no inflexible and signed definition of the 
term goodwill but in each case it is necessary to see the entire nexus 
of facts connected with the business whose goodwill is to be determined. 

Goodwill represents business reputation which is a complex of 
personal reputation, local reputation and objective reputation of the 
products of the business. Which one of three elements will predominate 
will depend on the facts and circumstances of each case. Except where 
the reputation of a business and where the product of the business more 
than Its proprietor have won widespread popularity and universal 
approval and except in the case of well-known patents and manufacturing 
processes in which event the personal and objective reputations predo* 
minate, it is the local reputation or the attribute of locality which forms the 
largest content of goodwill in almost every other business. Specially is 
the attribute of locality the most important consideration in the business 
of an ordinary trader or a dealer. 


1 . 

2 . 



4. 

5. 

6 . 
7 . 


Churton v. Doughs, (1859) Johns 174. 

Trego V. Hunt, (I W6) A.C. 7^ reversing the decision of the C.A. (1895) 1 Ch. 462 
and overruling Pearson v. Pearson, (1884) 27 Ch. 145. An express provision 
in the articles that an outgoing partner may start a similar business in the 
neighbourhood IS merely declaratory, and does not exclude the rule soJiciling 
customers : Gtlfingbam v. Beddow, (IKK)) 2 Ch. 242. 

Curl Bros. v. Webster, (1904) 1 Ch. 685. 


Churton v. Douglas, supra at p. 193. 
Ibid., pp. 197, 198. 


A.I.R. r957 Bom. 111. 

Cal. 280. See also State of Rajasthani. 
Ltd., Bundi, A.I.R. 1970. Raj. 36 cited at p. 221 ante. 


4 

Bwidi Electric Supply Co. 
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The goodwill of a firm may have saleable value. Whether it does 
not exist in a particular business is a pure question of fact.* It has been 
remarked that goodwill can exist only in case of a commercial business 
and not in case of a professional business which is almost necessarily 
connected with personal skill and confidence in a particular partner.* Desai 
observes» that this would be taking a very narrow view of the definition 
of goodwill, for even such a partnership may have some goodwill though 
not in ■ the ordinary sense i whether the goodwill in such a case has a 
money value or not will depend on the facts and circumstances of the 
case. Pollock observes : It seems, that in the business of solicitor 
goodwill in the ordinary sense hardly exists.* The same reasons might 
apply to any other business depending on personal and confidential 
relations, and wholly or mainly independent of local connection or the 
resorting of customers to particular place.® 


^ 2. Sub section (1). 

Section 14 of the Act includes the goodwill of a business in the 

property of the firm.® Clause (1) of the present section 
re-asserts this from a particular point of view, and 
* requires that the goodwill of the business shall be sold 
like any other part of the property of the firm when the affairs of the 
firm are wound up either along with other property or separately. Good¬ 
will includes the firm name also.’ This is in accordance with the English 
law on the subject.® ^ 

Kiy It was formerly supposed that on the death of a partner in a firm 
' . the goodwill survived—that is that the surviving partners 

does entitled to the whole benefit of it without any 
Bot nrvife. express agreement to that effect. But it is now perfectly 

settled that this is not so and that in the absence of any special provision 
in the partnership agreement, the goodwill of business would be regarded 
as an isct of the firm and the representatives of a deceased partner would 
be entitled to require that the goodwill as well as the other assets of the 
firm should be sold for the purpose of division between the representatives 
and the surviving partners.® 


1, Atto^ftcy^Gertcrol v. Bodettt (1912) 1 K.B. 539, 559. 

•» «tnrv on Parlnershio. see. 99. But see remarks of Jessel M R. in Arundell v, 
Betl, (1883) 49 L.T. 345 (solicitors). Also see Burchell v. IVUde, (ISW) I Ch. 551. 

3, See Desai, pp. 243, 244. 

4 See Austen v. Boys, (1858) 2 De G. & J. 626, 635 ; Arundell v. Bell (C.A.) (1883) 
* W.R. 477 : t)ut in Burchell v. Wilde, supra, it is assumed throughout that it does 

exist in some sense and for some purpose. 

5 As in the case of commission merchants, Steuart v. Gladstone, (1879) 10 Ch. Div. 
626,657. 

6. See page 201 and notes on pages 220, 221, 222 ante. 

7! Levy V. Walker, (1879) 10 Ch. Div. 436, 446. 

* Set Jennings V Jennings, (ISf'S) I Ch- 378. 389; Hillv. Fearis, (1905) I Ch. 466; 
In re David A Matthews, (1899) 4 Ch. 378 ; Trego v. Hunt, (1896) A-C. 7. 

o Hasanall v. Ismailji, (1907) 9 Bom. L R. 606 ; In re David A Matthews, (1899) 1 
Ch. 378.382.383; Wedderbuni v. Wedderburn, (1856) 22 Dcav. 84. KM; Mohit 
Ltiiv. Raj Haroin, (1904) 9 Cal. W.N. 537. 540, The fact that the price th.at 
can be obtained will be exceedingly small will not affect the right: Smith v. 
Everett, (1859) 27 Beav, 446,452. 
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\n K. K. Shah y. Khorshed Banu\ the Supreme Court of India has 
recently held : The Partnership Act does not operate to extinguish the right 
in the assets of the firm of a partner who dies, when the partnership agree¬ 
ment provides that on death the partnership is to continue. In the absence 
of a term in the deed of partnership to that effect, it cannot be inferred 
that a term that the partnership shall continue notwithstanding the death 
of a partner, will operate to extinguish his proprietary right in the assets of 
the firm. 

Surviving or continuing partners may, however, in various ways 
have the benefit of the goodwill, and an intention to let them have it may 
be shown by contract as well as words. “Where a partner retires from a 
firm, assenting to or acquiescing in the retention by the other partners of 
possession of the old place of business and the future conduct of the busi¬ 
ness by them under the old name, the goodwill remains with the latter as 
of course.^ But this really amounts to saying that in such a case the good¬ 
will ceases to have any separate value. The retiring partner has nothing 
left that he could give except an undertaking not to compete with the 
firm ; and this is not implied even in an express assignment of goodwill.* 

Where an agreement between the partners is that on the dissolution 
of the firm the assets are to be taken oyer or retained b^ one of the 
partners, the assets will be deemed to include goodwill also and the other 
partner may be restrained from canvassing the customers of the old firm,* 
and where a business is sold the entire goodwill and right to use trade 
marks will pass to the purchaser though not expressly mentioned in the 
deed of assignment.® Sale of a goodwill carries with it the benefit of a 
covenant by an employee® or a partner^ not to carrry on a competing 
business. 

When upon a dissolution of partnership the affairs of the firm are 
completely wound up, in the absence of agreement to the contrary, each 
partner is free to use the name of the firm provided that he does not 
thereby expose any late partner to risk or liability.® Whether there will be 
any such risk is a matter to be decided having regard to the circumstances 
of each case.® 


1. A.I.R 1970 S.C. 1147, 1149, Sec also mis case as cited on page 481 ante. 

2. Menendez v. Hold, J888' I28 U.S. 514,552. 

3. Pollock, p. 110 : Linuiey, pp. 471. 472. 

4. //<?//V. Barrows, (1863) L J. Ch. 204; Jennings v. Jennings, 67 L.J. Ch 190; 
Reynohls y. Bullock, 26 W R. 678. 

5. Hall V. Barrows, supra ; Shipwright v. dements, (1871) 19 W.R. 599. 

6. Jacoby v. Whitmare^{\Z%l) 49 L.T. 335. 

7. ’Townsend Jarman, (1900) 2 Ch. 698. 

8. Per James L.J., Levy v. Walker, (1879) 10 Ch. Div. 445. 

9. Morarji v. Madonji, (1903) 5 Bom. L.R. 545; Thynne v. Shove, (1890) 45 Ch- D. 
577 ; Burcliell y Wilde, (1900) I Ch. 551 : Townsend y. Jarman, supra: Bank$y. 
Gibson, (1865) 34 Beav. 566,569 : Chappell v. Griffith, (1885) 53 L.T. 459; 
Mancherji v. Framji, (1900) 2 Bom. L.R. 1026, 1034. As lo ihe right lo use a 
trade mark or a trade name in such a case see Benbaw y. Low, (1814; 44 L.T. 875. 
See also notes under section 53, ante. 
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It has been held in Ham Chandra v Malang Hayath' that in the 

case of an ordinary partnership, goodwill is a part 
Partoerthip com- of the partnership assets in the proceeds of which 
Southern heirs of a deceased partner are entitled to a sliare. 

In the event pf a dissolution of the f rm, and in the 
absence of an agreement to the contrary, the goodwill must be sold for 
the benefit of all the partners, if any of them wish for such a sale, and 
even in the event of a dissolution by death of a partner, the goodwill does 
not go to the survivor or survivors. But in the type of partnership common 
in Southern India where the eymern or proprietor takes in a person, often 
a capable clerk or as working partner and gives him, either in 

addition to or in lieu of his salary, a share in the profits and retains the 
power to dispense with his services, the working partner cannot claim a 
share in the goodwill of the business. The presumption is that he has no 
interest in the goodwill and it is for the working partner to show that, by 
a special arrangement, he is entitled to a share in it. 

^ It must be noted that the rule enacted in this sub-section is subject 

- to any contract between the partners. And usually 
tr^i^iwera part* partnership articles do contain a clause clearly defining 
ners. the rights and obligations of the partners inter se 

regarding the disposal of the goodwill of the firm® in 
the event of a dissolution or the going out of a partner without dissolution. 
The articles of partnership may provide for surviving partners retaining 
the benefit of the goodwill, upon term, as for example, the payment of 
shares of profits to the estate of the deceased partner. It is for the court 
in each case to construe the provisions in the articles and decide whether 
they have that effect or not.®^ ^ 

There is very scanty authority available, as to how the value has to 
^ . - be assessed.* According to the decision of Courts in 

good-^wiU° England, goodwill is generally valued at so many years* 

purchase of the net annual profits calculated on an 
average of three years,® or on the basis that three years* net profits repre¬ 
sent the fair values.® The American Courts have not adopted any such 
arbitrary standard. The question, it would appear, like any other question 
of fact, must be left to be determined by the facts and circumstances of 
each particular case.’ Goodwill of the business now is expressly 


1. 43 I.C. 661. The "goodwill** of a firm or parlrtership means the whole advantage, 
whatever it may be, of the reputation and connection of the firm, which may 
have been built up by years of honest work or gained by lavish expenditure of 
money 

2. e g., in Hordern v. Hordern, (1910) A.C 466 (provision for purchase by survivor 
of share of deceased partner in which nothing was to be charged for goodwill). 

3. Smith V. Nelson, (1905) 92 L.T. 313. 

4 . Davies v. Hodgson, (1858) 25 Beav. 177. 

5. Davlee v. Hodgson, (1858) 23 Beav. 177. 

6» Page V. Paiellffe. (1896) 75 L.T. 371. 

7. Hafi Abdid v. Suleman, A I.R. 1929 Sind 85. 

See Wedderburns. Wedderburn, (1856) 22 Beav. 84, at p. 104 per Romtlly MR. 
(KTOunds upon which goodwill ought to be treated and valued as a r^rinership 
asset) and for the principles applicable to the valuation of goodwill as an asset 
on the wk of a parloer^p business, 27 Beav. 456, per Lord Eldon. 
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included in the definition of the property of the The value (if any) 

of the goodwill of the firm must be appraised on the footing that if it 
were sold, the partners would be at liberty to carry on a rival business, 
but would not have the right to solicit any person who was a customer 
of the old firm, or the right to carry on business under the name of the 
old rtrra.^ 


W / 3- 

goodwill. 


Sub-section (2)—Rights and duties of partners to sale of 


Sub-section (2) of the present section in laying down the rights of 
buyer and seller of goodwill states that where the goodwill of a firm is 
sold after dissolution, a partner may carry on a business competing with 
that of the buyer and he may advertise such business,.-A«r subject to agrees 
ntcni between him and buyer, he may not—(fl) use the firm name, (b) 
represent himself as carrying on the business of the firm, or (c) solicit the 
custom of persons who were dealing with the firm before its dissolution.* 
Thus, notwithstanding the sale of the goodwill of a firm, any partner may 
set up a competing business alongside the old premises of the firm and 
may even advertise the business He can also advertise that he was a 
partner in the old firm in a manner not calculated to deceive the 
public,* but it would be otherwise if he had agreed not to do so.* This 
is in accordance with the principle that a person may trade as he chooses 
in fair competition with others. The effect of the rule is that a purchaser 
of goodwill takes the chance of the vendor not retiring from business and 
even carrying off customers of the old establishment so that if he wants 
10 prevent the vendor from doing so, his proper course is to take care 
to insert provisions to that effect in the agreement. 

In Sagin Cliand v. Shadi Lal,^ A, B and C, three brothers were partners 
in a hosiery business. On March 31, 1959, the three brothers dissolved 
the partnership. The appellants went out of the partnership leaving the 
business to C respondent. According to the deed of dissolution, the 
entire business assets of the firm along with the goodwill and liabilities 
were taken over by C and A and B had been left with no concern 
absolutely wiiii the affairs of the business. Subsequently, wool yarn was 
declared by Government as controlled item and its quota was fixed for 
each hosiery factory. After the dissolution of the partnership, A arid B 
went into the very same business. It was held that the right to quota of 
the controlled raw material was no part of goodwill, the Court observing: 
“The basis of iis allotment has been the consumption of wool yarn for 
manufacture during the three years preceding the date of dissolution of the 
partnership of the parties. It is the consumption of wool yarn for this 


1. See section 14 ante and notes thereunder. 

2. In re David & Matthews, (1899) 1 Ch. 378, 385 ; v. RarroM'j, (1893) 4 De 
G.J. & S. 150. See also S. 55 (2). 

3. Whelher goodwill has been sold or not is at times a question of construction of 
a deed. Reynolds v. Bullock, 26 W.R. 678. Also see Chapman v. Nayman, (1885) 1 
f.L.R. 397. 

4. Hookhamv. Pottage, XIS72) H Ch. App. 91. 

5. Wolmershausen v, O'Connor, (1877) 36 L.T. 921. 

6. Trego v. Hunt, (1896) A.C. 7 ; Labouchere v. Dawson, (1872) 13 Eq. 322. 

7. Se.: Churion v. Douglas, (1859) 28 L.J. Ch. 841, 845- 

8. A.I R. 1970 Punj. 522. 
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particular purpose which has entitled a party to share in the raw material 
for manufacture, in this case, wool yarn, which, as has been stated, but 
for statutory control would have been available in the open market. The 
availability of the raw material in the open market could not possibly be 
said to the part of the goodwill of the original partnership firm, and it is 
difficult to accept that it has become part of the same simply by reason 
of statutory control and its distribution according to a statutory 
scheme.’* 


The seller of goodwill cannot, unless there is an agreement to the 

f contrary, (a) use the firm name, (^) represent himself 

a BOTdwill may nSt carrying on the business of the firm, and (c) solicit 
do. old customers of the firm. The principle on which 

the rule is based may be stated in the words of Lord 
Macnaghten in Trego v, huni,^ thus : “A man may not derogate from 
his own grant; the vendor is not to destroy or depreciate the thing whicli 

he has sold; there is an implied covenant, on the sale of goodwill, that 

the vendor does not solicit the customer which he has parted with, it would 
be a fraud on the contract to do so.” The sate carries the exclusive 
right to use the name of the former firm,* subject to this qualihcaiion 
that the purchaser may use the vendor’s name only “so long and so far 
as he does not by so doing expose him to any liability.’’^' It also carries 
the benefit of any covenant by a partner not to carry on a competing 
business for a fixed term.* On a sale of a business and its goodwill the 
purchaser gets the exclusive right to carry on the business sold and as 
incidental to this the exclusive right to represent himself as carrying on 
that business ; but not to hold out the vendor as still in the business and 
personally answerable.® He also has the exclusive right to use the name 
under which that business was being carried on. with the consequence 
that he not only has the right to sue the seller for damages if he has 
infringed those rights, but also to restrain him from infringing them if he 
manifests an intention to infringe them.® 


The vendor of goodwill nevertheless carry on a siniiUr 

business in coinpelition with the purchaser, but not under the name 
oi the former firm, not so as to represent himself as continuing or 
succeeding to the same business. The purchaser may represent himself 
as continuing or succeeding to the business of the vendor.’ Similarly 
the vendor may publicly advertise his business, but not canvass the 



2 . 

3. 






(1896) A.C. 7, 25. 

Levy V. iValker, (1897) 10 Ch. Div. 436 ; Re David d Matthews, (1895) I Ch. 378. 
Thynne v. Shove, (1890) 45 Ch. Div. 577, 582. 

Townsend v. Jarman, (1900) 2 Ch. 698. 

TA>wjf V. 45 Ch. Div. at p. 580; Churlon v. Douglas. (1859) Johns at 


vendor’s wife cannot be restrainea from 
Hancock her account and in her name, Smith 

not (Pollo^^ ** inunatcnal whether the wife has any capital or 
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customers of the former,* even if they have of their own choice continued 
to deal with him, though there is nothing to prevent him from dealing 
with customers of the old firm who go to him of their own accord without 
any canvassing on his part.*' This rule extends to a vendor’s executor 
carrying out his testator’s contract for the sale of goodwill.® It does 
not matter that the executor has no discretion as to selling.^ 

A purchaser of “assets” without any restrictive terra, or a partner 
retaining the “asse^” on dissolution, is entitled to the goodwill, with its 
incidental rights.® Yhe effect of special terms, if any, must be considered 
in each case as they occur.® As already stated, on a dissolution without 
any special provision naming or including goodwill or restricting thE'use 
of the firm name, each partner may use tne old name, provided he does 
not thereby expose a former partner to any substantial risk. Whether 
there is such risk in the particular case *8 a question of fact depending 
on the nature of the business and other circumstances.'^ 

A, B and C have carried on business in partnership under the firm 
of A & Co. A retires from the firm on the terms of the other partners 
purchasing from him bis interest in the business and goodwill and D is 
taken as a new partner. B, C and D continue the business under' t^fim; 
of “B, C and D, late A & Co.” A may set up a similar business of 'his 
own next door to them, but not under the style or firm of \A & Co.® 

One of several persons carrying on business in partnership having 
died, the affairs of the partnership are wound up by the court, an<^ a 
sale of the partnership assets, including the goodwill, is directed. The 
goodwill must not be valued on the supposition that any surviving 
partner,, if he does not himself become the purchaser, can be restrained 
from setting up the same kind of business on his own account,® for “no 
court can prevent the' late partner from engaging in the same business, 
and, therefore, the sale cannot proceed upon the same principle as if a 
court could prevent their so engaging.”*® 


1 . y.//wnr, (1896) A.C. 7. It has been held under the English law that a 
partner who has been expelled under a provision in the article is not restrained 
from carrying on the same business on his own account, or soliciting customers 
of the old firm, Dawson v. Beeson, (1882) 22 Ch. D. 504. Similarly a bankrupt 
[PValkerv Mottram, {189]) 19Ch.D. 355], Crurtweltv iye, (1810) 17 Ves. 356 
and a debtor who has assigned his business and goodwill for the benefit of 
creditors {Farey v. Copper, (1927) 2 K.3. 384] are not vendors for the purposes 
of the rule. The section does not introduce in the Indian law the various 
refinements and distinctions that are to be found in English cases, particularly 
in connection with the rule stated in clause (c) of this section. See Desai, 
p,246. 

2. Cur/ Bros. v. Webster, (1904) 1 Ch. 685. 

3. Boomer. Wicker, (1927) 1 Ch. 667. 

4. Pollock, p. 109 ; Boorne v. Wicker, (1927) 1 Ch, 667. 

5 . Jennings y. Jennings, (1898) 1 Ch. 378. 

6 . See Pearwn V. PeoMon,'^l894) 27 Ch. Div. 145, since over-ruled. '' 

7. Banks v. Gibson, (1865) 34 Beav. 566; Burchelt v. (1900) I Ch. 551 ; 

Townsend v. Jarman, (1900) 2 Ch. 698. 

8 . Ckurton v. Douglas, (I8$9) Johns 174. 

9. Hall V. Barrows, (1863) 4 De G J. & S. at p, 159. 

10. Lord Eldoa> decree in Cook v. CotUngrldge, given in 27 Beav. 456, 459. 
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Therefore, in case of sale of business by the court for the purpose 

of winding up a partnership, the practice is to provide 
the particulars of sale that the sale will not prevent 
^ 'the persons previously interested in the business or their 

representatives carrying on a like business.^ 

It also seems that after a dissolution each of the partners in the 

dissolved firm or his representatives may, in the 
to rStnOnabsence of any agreement to the contrary, restrain 
partnership n^e. any other partner or his representatives from carrying 

on the same business under the partnership name 
until the affairs of the firm have been wound up and the partnership 
property disposed of.* If any partner who may require it has a right to 
have the goodwill sold for the common benefit, it cannot be that each 
partner is also entitled to do that which would deprive the goodwill of all 
saleable value. There is express authority to show that while a liquidation 
of partnership affairs is pending, one partner must not use the name or 
pro^rty of the partnership to carry on business on his own sole account, 
since it is the duty of every partner to do nothing to prejudice the saleable 
value of the partnership property until the sale.® This question does not 
in any case affect the independent right of a late partner who is living 
and not bankrupt to restrain the successor to the business from continuing 
to the use of his name therein so as to expose him to the risk of being 
used as an apparent partner.^ 

After the affairs of a dissolved firm are wound up, every partner 
is free to use the firm name ip the absence of agreement to the contrary,® 
provided that he does not expose any late partner to liability. 

Rule subject to The rule stated in this sub-section is subject to 

agreement. any agreement between the partners.® 

V 4. Sub'SectioQ (3)—Seller of goodwill may agree not to carry 
on similar business. 

Sub-section (3), as with sub-section (2) of section 36, is a 

Rcitralnt must be *^<>dification of the general rule that each partner 
reasonable. carry on a business competing with that of 

which the goodwill has been sold, and is derived 
from Explanation I to Section 27 of the Indian Contract Act, 1872. 
Partners selling the goodwill of a business cannot be restrained altogether 
from carrying on the business ; the restraint imposed must be reasonable 
both as to the limits and the perio J specified in the agreement. The word 
reasonable means such as would afford a fair protection to the interest of 
the party concerned and not so large as to interfere with the interest of 


1. Sco io Re DavidMatthews^ (I8S>9) 1 Ch. 378, 385; Ha*! v. Barrows, supra. 

2. Pollock, I4th Ed., p. 107, citing in David A Matthews, supra, L\nd[ey,riT* 
470 to 473. 

3. Turnery. Major, (1862) 3 Giff. 442. 

• 4. Scott V. Rowland, (1872) 20 W.R. 508. 

5. Per James LJ. is Uvy v. Walker, (1879) 10 Ch. D, 445. 

6. BurcHetty. Wilde, (1900) 1 Ch. 531. 
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the public.' The generality or absence of definiteness would make 
a restiaint unreasonable, though the fixing of period does not limply 
reasonableness. Different degrees of protection are needed indifferent 
cases and consequently in judging the reasonableness ®f lb® restnetjon 
regard must be had to the nature and the character of the business and 

its customers. 

The mere use of the word ‘goodwilP in an agreement of sale will 
not necessarily bring this sub-section into operation , thus an agree¬ 
ment will not be enforced if it appears that there was no goodNViU at 
all attached to the business in question but that the agreement was 
merely entered into to prevent competition. Whether in a particular case 
goodwill does or does not exist is a question of fact.® 

5. What is included in assets on sale of business. 

When a partnerl.ip business is sold, -the goodwill and trade marks 
used in connection with the business pass even though they are not 
expressly stated.' The goodwill of a business is an asset like any other 
asset and the representatives of a deceased partner are entitled to a 
share therein. If action be taken in time, the surviving partner can be 
restrained by an injunction from apportioning the goodwill or m any 
way rendering it less valuable. But where the surviving partner has for 
along time appropriated all the advantages flowing therefrom, the 
appropriate course is to direct a valuation of the trade mark and 
apportion the same among the persons entitled in the proportion m which 
they are interested in the business.® 

Power of court to sell a going concern : Preponderatiog 
interest in one partner : Effect. In a suit for dissolution of partner¬ 
ship the court has power to sell even a going concern. But when a 
partner has a greatly preponderating interest in the concern his interest 
should be considered and any proposal submitted by him for the 
purchase of the shares of minor partners should be given serious 
consideration. /4’s claim to a preponderating interest in the partner¬ 
ship of going concern (a rice mill) amounted to 4/5th share and the 
remaining l/5th share belonged to another partner. A was willing to 
purchase B*s share at his own valuation. Held^ that the court would 
be iustified in ordering the sale of ihe entire going concern, m order to 
ascertain and determine the value of l/5th share. In assure 

B of his share of the mill on his own valuation B’s l/5th sh^ was 
ordered to be sold in open auction with A"s starting bid of Rs. 6,000, t.e., 
l/5th of B's own valuation of the mill.* 


t. 


2. 

3. 

4. 

5. 

6 . 


Nordenfelt v. Maxim, etc., Co., (1894) A.C. 535 ; Horner y. Groves, 7 Binj 

!35 • Rousillon v.RousUlon, (1880) 14 Ch. D. 351. See also Premjt Damodars. 
L.V. Govindji A Co., l.L.R. (1943) Kar. 49. 

-handraJ:anta v. Parasullah, (1921) l.L.R. 48 Cal. 1030 P.C. ; Shaikh Kaluv. 
Hamsaran, (1909) 13 Cal. W.N. 388, 394. 


Attorney’General Boden, (1912) 1 K.B. 339, 559. 
Shipwright y. Clements, (1871) 19 W.R. 599. 

Abdul Sattar BaJg v. Hafija Blbi, A.I.R. 1944 Mad. 346. 


Pathuroju v. Satyanarayatia, A.I.R. 1949 Mad, 686. 



CHAPTER VII 


REGISTRATION OF FIRMS 

deals with the registration of firms under this Act. The history of the 
proposals for some mepure of this kind in India goes as far back as 1867 
when the Bombay Chamber of Commerce first made the suggestion that 
legislation should be undertaken for the compulsory registration of firms. 
The step was then deemed to be impracticable but ever since at frequent 
intervals various mercantile bodies, sometimes supported by Local Covern- 
ments, h^e pressed for some such legislation in interests of tlie trading 
public. The movement was strengthened by the passing of the Regisira- 

n''"T ^ furnished 

a useful precedent. This Act, inter aha, makes the registration of all firms 

compulsory, attaches a penalty to failure to register, and renders persons 

who are in default incapable of bringing a suit to enforce their claims us 

against third parties. Jn 
iyi8 the Industrial Commission recommended a system of compulserv 

registration, and in 1925 the Civil Justice Committee made specific recom- 
mendations somewhat on the lines of the Registration of Business Names 
Act, 1919 but excepting firms with a capital below Rs, 5C0. In 1920 

>jf ^ ihe Burma Registration of Business 

to^nn^Burma^* which applied the principle of registration to certain 


All the proposals made at various times were considered bv the 

Government of In^a, but owing either to lack of unanimity among the 
proposers or to difficulties m the proposals themselves, no conclusions 
were come to which could form the basis of a Bill which held any promise 

of a successful passage through the Indian Legislature. These difficulties 

fcldcco to 


1. Hindu undivided families. 


2. ShorMived partnership, and 

3. Firms in a small way of business, 

and a short discussion' of those will disclose the reasons why notliine so 
far has been done, and will help to explain the present proposals. ® 


A Hindu undivided family may carry on a family business exclu¬ 
sively for Its own benefit, or it may carry on a business with one or more 
outsiders as partners wuh the family. To require that each member of 
such a family should have his name registered in a register of firm^hal 
all along been deemed to be an impracticable step. Every male child ho^ 

wou d have to be registered, and every death or partitKafoceurre™ 

would involve changes in the register. It has been recognised that such 

a proilosal would be resented by the Hindu community and probably wouM 
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not be effective. However, this difHcuIty may be avoided, as was pointed 
out by the then Law Member in his evidence before the Industrial 
Commission in 1928. A Hindu undivided family carrying on a family 
business may have many of the characteristics of a firm, but is not a firm. 
Partnership arises only from contract and is not created by status or 
obtained by birth. The law of partnership has no application to these 
families, whose iniernal relations and liabilities for the acts of members 
are governed entirely by the Hindu Law. Even in the case where a trading 
farnily enters into partnership with outsiders no special provision for the 
registration "Of its members is needed. As partnership arises only from 
contract, only that member who makes the contract of partnership with 
outsiders can be cosidered to be a partner. He may or he may not repre¬ 
sent the whole family, and only his interest or the whole joint family 
property may be liable for the debts of the firm ; but these are questions 
of fact mainly, or where they are mixed questions of fact and law, the law 
is not that of partnersh^ but ia the Hindu Law. If the partner member 
does represent the family and if his share of the profits of the firm goes 
into the family stock, then the whole of the joint family property will be 
liable for the debts of the firm. But if the partner member is trading on 
his own responsibility and keeps the profits to himself, then the creditors 
of the firm cannot, realize their claims against the firm from the joint 
family properly, beyond the extent of the interest of the partner member. 
It will be seen that the principles of law involved are principles of the 
Hindu Law, and that they are the same principles which arc applied to all 
dealings by the manager or representative of the joint family. 


No attempt to smooth the path of litigation against a Hindu un? 
divided family has been made, for example, in the Transfer of 
Property (Amendment) Act, 1929, or Sale of Goods Act, 1930, though 
the difficulties exist on a much greater scale in connection with mortgages 
and sales by Hindu families generally than in connection with the restrict¬ 
ed class of the mercantile transactions of Hindu trading families. It is 
submitted that the attempt need not be made now, for the limited purpose 

of partnership, to the prejudice of the passing of an otherwise useful 
measure. 


The difficulties connected with short-lived partnership and with firms 
in a small way of business may be considered together. It has been 
pointed out repeatedly with much force that to require small or ephemeral 
joint ventures to be registered would produce little public benefit and 
would act as a clog on petty enterprise ; and such ventures are so nume¬ 
rous that any small benefit to be derived-from registration would be 
counterbalanced by the clerical labour involved. Hence, there have been 
proposals, like that of the Civil Justice Committee, that firms with less than 
a certain capital should be exempt, oi that the disability to sue arising from 
non-registration should apply only to suits above a certain value but none 
of these proposals have survived examination. The capital of a firm may 
be an elusive quantity and it is frequently a fluctuating quantity ; and to 
use the valuation of a suit in order to determine whether the suit lies or 
not IS likely to lead to improper devices and perjury. The Bill speks to 
overcome this class of difficulty by making registration optional, and by 
creating inducements to register which will unly bear upon firms in a subs¬ 
tantial and fairly permanent way of business. 


Intr. ] 


registration of firms 


593 


The outlines of the scheme are briefiv as follnwc • Th« n i t. 
Scheme of chapter, fs it j aices registration compuJsory 

followed as it is considere^^thaMhlc^c?^ non-registralion has not been 
ning in India, an^oufdfnt begin- 

and ephemeral undertakings Tnstei^ connected with small 

should lie entirely within the discretion of registration 

but. following the English pLeden^ ^nv fir^ u' concerned ; 

be unable to enforce fts claims acains^thlrH^nfl r registered will 

^ IP 

U for^®dissolutirn the rnf S 

the firm or any partner are left intact. ' ® “ parties to sue 

'■'Sistration has been effected the statements recorded in the 

Ihf constitution of the firm will be conclusive uroo/of 

the fsets therein contained ds^iost the D&rtncr^ rmlrina fh/>rvi ^ ^ ^ 

fs^a Dartner°** "fh"® .O"'he register will be permitted® to deiiy^that he 

with firm. Jr f should afford a strong protection to persons dealing 
thfsub™an?fal m^mbe? of a'firm° of liability by 

strong as may be created, in the absence of a penal section and without after- 
new?”^ established principles of partnership law. As reg-^/fs a partner 
nc>^y introduced into firm, if be faijs to register, he will ingu? a grJle risk 
of l^ing unable to claim his dues from his partners, and will have to relv 
solely on them good faith or sue for dissolmion. On the other hLd The 

deals with a firm and knows that a new partner has been 

fnlihA registration of the new partner a condition for 

or content himself with the certain^ security of throiher 
P tners and the chance of proving by other evidence- the partnersTun of 

A third party who dealsS a firm 

addition of a new partner Cor:Tits on the credit of 
partner fo rTgisUr^”^ prejudiced by the. failure of the new 

Act provides th&t the estate of a 
deceased, partner or of an insolvent partner is in no case liable for the acts 


1 


® decree against a firm was oficn 
lUlWtO^l parliculac person was a partner 

ObSiJttffS the ^ Procedure). a hard n.p which is ordinarily 
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of tiie firm after his death or insolvency. This rule is well established and 
is hard and fast. Nothing in the way of registration of the death or 
insolvency of a partner, therefore, can improve the position of third parties 
and no inducement need be offered, beyond the desire which wilj actuate 
most firms to keep their entry in the register up-to-date, for the informa¬ 
tion and benefit of intending customers. These are the exceptions men¬ 
tioned above wlicrc the existence of a name on the register may not. 
establish the partnership of the person named. 

As regards retired or expelled partners, vvho are legally on the same 
footing there will be strong inducement to have the change noted in me 
register. The Act provides that a retired or an expelled partner continues 
to"be liable for the acts of the firm, and the firm continues to be liable for 
any act of theirs purporting to be done on behalf of the firm, until public 
notice is given of the retirement or expulsion. Section 72 of the Act 
provides lltc mode of giving public notice under the Act. 

Similar considerations apply when a firm is dissolved. All the 
partners will still be liable for the acts of any of them which would have 
bound the firm if done before its dissolution until public notice is given. 
Here again, it will he in the interest of all the partners that early notice 
should be given and this will also require the giving of notice to the 
Registf.ar. 

To sum up, it is anticipated that once a firm has been registered, the 
Register of Firms will continue to contain a complete and up-to-date list 
of all partners who wili be liable for the debts of the firm to persons who 
propose to deal with the firm.^ 

It is, however, to be noted that registration of firms under this Act 
is distinct from registration of partnership firms under the Income-tax Act 
for the purposes of assessment of income-tax. 

56. The (State Government of any State)' may, by 

Po«cr to exempt notification in the Offidal Gazette direct that 
from application of tlic provisions ot this (-.haptcr shall not apply 
this chapter. (tliat)" (State)" or to any part thereof speci¬ 

fied in the notification.^ 

57. (1) The (State Government)'’ may appoint Registrars 
Appointment of of Firms for the purposes of this Act, and may 

Registrars. define the areas within which they shall 

exercise their powers and perform their duties. 

1 . Vide Report of the Special Committee. 

2 The wo'^ds “Provincial Government of any Province** were substituted for 
“Governor-General in Council” and the word “that” for “any** by the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 1937. “State** was substitutca 
for “Provincial” and “Province^* by Adaptation of Laws Order, 1950- 

3 Non lificalion appears to hove been issued except one in the case of 

[DepArtment of Commerce No. 17-C. (15) 132 , dated the 28th Octol^^ 1932] 

directing that the provisions of the chapter would not apply to any part of Burma, 
other than the towns of Rangoon, Akyab, Eassicn, Moulmcin, and Mandalay. 

4. Substituted by the Adaptation of Laws Order, 1950, for “Provincial GovempJcnp** 
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(2) Every Registrar shall be deemed to 
^rvant within the meaning of section 21 of the 
Code. 


be a public 
Indian Penal 


58. (1) The registration: of a firm, maybe effected at 
Application for any time by sending by post or delivering to 
^ tretion. Registar of the area in which any place of 

business of the firm is situated or proposed to be situated, a 
statement in the prescribed form and accompanied by the 
prescribed fee, stating— 

(a) the firm name, 

{b) the place or principal place of business of the firm, 

(c) the names of any other places where the firm carries 
on business, 

(d) the date when each partner joined the firm, 

(e) the names in full and permanent addresses of the 
partners, and 

(/) the duration of the firm. 

_ The statement shall be signed by all the partners, or by 
their agents specially authorised in this behalf. 

(2) Each person signing the statement shall also verify it 
in the manner prescribed. 

(3) A firm name shall not contain any of the loiiowing 
words, namely:— 

"Grown,*' “Emperor,'* “Empress,” “Empire,'* “impe¬ 
rial,'* “King,'* “Queen.” “Royal,** or wordsexpressing or 
implying the sanction, approval or patronage of Government.^’ 
except when the ®[State Government], signifies its consent to 
the use of such words as part of the firm nat.ie by order in 
writing. 


1. Sub-section (/) 

2. Subsection (2) 

3. Suh^section (3) 


Synopsis 

4. Suit by unregistered firm — objec¬ 
tion to maintainabiUty of suit, 
when to be raided. 


1. As amended by the Adaptation Order, 1937, Adaptation of Laws Order 1948 

and AdapiaUon of Laws Order, 1950. ' 

2. The words “or the Crown Reprejentative” were omitte 1 by the Indian Indcoen- 
dence (Adaptation of Central Acts and Ordinances) Ordc *, 1948. 

3. “Provincial Government” was substituted for “Local Govornmeni" bv ihc 
Government of India (Adaptation of Indian Laws) C dcr, 1937 ; by the same 
Order the words “under the hand of one of the Serretari, of the Governntvnt of 
India*’ at the end of the section were deleted. 
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1. Sub-section (1) is based on section 3 of the Registration of 
Business Names Act» 1916 (6 and 7 George V.C. 58) and i^ys uown the 
mode for effecting registration. It reduces the particulars to be furnished 
to the minimum required for the information and benefit ot third parties. 
Notning of the internal economy of the firm need be disclosed beyond the 
mere names of the partners and the duration of their partnershii^ 
statement must be in the form prescribed by rules made by the Slate 
Government under section 71(2) (a). A person who knowingly gives false 
or incomplete particulars to the Registrar of Firms renders himself liable 
to the severe penalties imposed by section 70 of the Act. 

It is to be noted that the Act contemplates registration of a firm 
and not registration of deed of partnership." 

It is to be observed that registration of a firm which has been dis¬ 
solved is not contemplated by law.® A Hindu joint 
Dissolved 6rm; family firm need not be registered under this Act and is 

subject to restrictions imposed by section 69 of the 

In a Madras case,® a firm had its head office at one place and agency 

offices in some other places. These agency offices only 
Place of bunness. pQ 5 j offices and did nothing else than the 

forwarding of assurance proposals and of sending monies. They had no 
discretion to enter into contracts or to vary them. On these facts it was 
held that the head office should be deemed to be the place of business of 

the firm. 


Omission of name of one of the places of business of firms amounts 
at worst to mistake which is capable of rectification under S. 64 of the Act. 
Registration of the firm is not affected by omission.® 

The words *‘at any time” in section 58 read along with section 69 

make it clear that the registration may be applied for at 
Time for regls- jj^y time before the institution of the suit, and even if a 

suit has been instituted before registration, the firm may 
be subsequently registered and a fresh suit filed.^ 

It will be seen from the next section that registration of a firm takes 
place when after receipts of the statement the Registrar makes an entry of 
it in the Register of Firms. 


Reading Ss. 58 and 59 together, a firm cannot be said to be registered 

when the statement prescribed by S. 59 and the required 
Registration of sent to the Registrar of Joint Stock Companies, 

^lote registration of the firm is effected only when the 

** ' entry of the statement is recorded in the Register of 

Firms and the statement is filed by the Registrar as provided in S. 59.® 


1. special Committee’s Notes on Clause 57 (section 58). 

2. Girdhari Lai v. Dinga Singh & Co.^ A.I.R. 1954 Him. Pra. 52. 

3. Bilasroy v. Scindla Sleam Navigation Co. Ltd., A.I.R. 1940 Rang. 294. 

4. Gainda Lai v. Rarneshwar DaSy A.I.R. 1937 All. 650. 

5. John V. Oriental etc., A.l.K. 1929 Mad. 347. 

6. Girdhari Lai v Dinga Si/tgh & Co., A.I.R. 1954 Him. Pra. 52. 

7 Special Committee’s Report, para. 17 ; Anmunalay Chetty v. Thornhill, A.I.R. 1931 
P.C. 263. 

8. BatOc of Koothattukulam v, Itten Thomas, A.I.R. 1955 Tr%v. Cp. 15$, 
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2. Suh-section (2)—Sub-section (2) read with Ihc last words of 
sub-section (I) point clearly to the conclusion that the requisite statement 
must be signed and verified by all the partners or by their agents specially 
authorised. 

3. Sub-section (3) is taken from section 11 (3) of the Indian Compa- 

t» kiuui 1913, and enacts like prohibition in the case of 

use of "**ccrtoin registered firm names. Subject to the restrictions im- 
words in firm posed Py this sub-section, a firm may be given any name, 
names. There is no presumption that the persons whose names 

appear in the firm name are partners in the firm.^ The 
restriction imposed by the sub-section prohibits the use cf such words 
which imply Government patronage. It would however be permissible to 
use sMch names with the permission of the Stale Government. If a name 
is adopted by a firm in contravention of the provisions of this sub-section, 
the firm is zc* rendered illegal. Its only effect is that it will not be 
registered under section 59 of the Act, with the result that the firm as 
such will not be able to enforce its claim through a court of law as long 
as such default continues. 

4. Suit by unregistered firm—Objection to maintainability of suit, 
when to be raised. 

Where a suit is brought by a partnership firm which has not been 
registered under the section, a plea that the suit is not maintainable can 
be raised even after the filing of the written statement. The question of 
maintainability of the suit being a question which goes to the root of a 
suit can be raised at any stage of the suit.* 

Miscellaneous cases. 


(i) Sections 58, 59—Income-tax Rules (1922), R. 2. 


Firm presenting application for registration under S. 26-A of Income- 
tax Act and also sending statement under S. 58(1), Partnership Act to the 
Registrar for registration on the last day of previous year-Statement 
under Partnership Act returned on ground that it was not duly stamped 
and for lack of some of particulars—defect removed and entry under 
S 59 made in the Register of Firms after expiry of previous year. Held : 
The firm was not entitled to registration under S. 26-A, Income-tax Act, 
as there was no registration under the Partnership Act, before the end of 
the previous vear {Kerala Road Lines Corporation v. Commissioner of 
IT Kerala (1964) 51 I.T.R. 711 : A.I.R. 1964 Ker. 251], approved by the 
Supreme Court in I.T. Commr., A.P. v. J.R. & O. Mills, A.I.R. 1971 S.C. 

1015. 


(li) Sections 58, 6, 4 —Income-tax Act, 1922, Ss. 26A and 66—Joint 
Hindu family— Description and partnership—Application for registration 
of firm rejected on ground that partnership deed was not genuine- 

validity. 


Registration of partnership firm—Inference about existence and 
genuineness of partnership a mixed question of law and fact. 


1. See Rahlmtulla, v. Jhamatma 3 I.C. 445. 

2. Goplnath Motilal v. Ramdas, A.I.R. 1935 Cal. 133. 
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(1) After the disruption of a Hindu family the members formed a 
partnership by a deed. The application for registration of the firm under 
S. 26-A of *he Income-tax Act, 1922 was rejected for the reasons that the 
members continued to live and mess together even after the disruption of 
the family ; that the father had full and exclusive control of the family busi¬ 
ness, that the accounts in the bank continued to be operated by him even 
after the commencement of the partnership business ; that the stamps for 
the deed of partnership were purchased before the family disrupted ; that 
the firm was not registered under the Partnership Act for over a year after 
the commencement ; and that for these reasons the partnership was not 
genuine. Held : The reasons advanced by the taxing authorities fer 
holding that the firm was not genuine were not tenable and valid. The 
Partnership Act docs not make registration of firms compulsory. It is also 
not a requirement of S. 26-A of the Income-tax Act, 1922, that the firm 
should be one registered under the Partnership Act. Non-registration of 
the firm for over a year cannot, therefore, be a circumstance to show that 
the partnership agreement was not genuine. 

(2) In an application under S. 26-A of the said Act for the registra¬ 
tion of a partnership firm, the inference to be drawn is as regards the legal 
clTect of ihe facts and circumstances found in the light of the Partnership 
Act and of the personal law of parties. The inference about the existence 
and genuineness of the partnership is therefore not a question of fact but a 
mixed question of law and fact. [Mjs. Murlidhar Kishangopal {Firm) v. The 
Commr. of Income-tax, M,P., Nagpur and Bhandara, A.I.P.. 1964 M.P. 224J. 

fill) Sections 58, 71—Absence of rules as to fees for registration and 
form therefor—Substantial compliance with provisions for registration 
enough. 

In Firm Laxmi OH Mills v. Finn Liladhar Chhaganlal, 1966 Jab. L.J. 
531 ; (1966) M.P.L J. Notes 137, it was held ; Where a firm provides the 
necessary information for registration as required under S. 58 of the Act 
and pay the maximum fees chargeable for the purpose, the registration of 
the firm is hot invalid just because rules'under S. 71 as to the form of the 
statement to be made for registration and the fees to be charged have not 
been framed. The provision as to making of these rules is only directory 
and hence where there is substantial compliance with the object of the Act, 
the registration is not invalid, 

(it) Sections 58, 59, 60, 61, 68—Registration of firm when compIcU. 

In Jayalakshmi Rice Oil Mill Contractors Co,^ Angalur v. Commr. 
of f.T., A P , A.l.R. 1967 A.P. 99, it was held : Wording of section 58 
of the Act is consonant with the wording of S. 59 and thi two sections 
indicate a scheme whereby act of party by way of presentation of 
statement under S. 58 makes effective registration whereas action of (he 
Registrar under S. 59 is only a clerical act. Section 68 (I) and (2) arc 
merely rules of evidence. 

This was, however, reversed by the Supreme Court in i.T. Coinmr.t 
A.P. V. J.R. & O. Mills, A I R. 1971 S.C. 1015, holding that for purposes of 
Rule 2 (b) of the Incom-tax Act, Rules (with reference to S. 26-A, Income- 
tax Act, 1922), firm will not be treated as registered before the end of the 
previous year, where although an application for its registration under 
section 58 of the Partnership Act was made before the end of such previous 
year it was actually registered in accordance with section 39 of that Act 
only after the end of such year. 



Sec. 59 ] 


REGISTRATION OI- FIRMS 


59y 


59. When the Registrar is satisfied tliat tl)c provisions 
Registration. section 58 have been duly complied with, 

he shall record an entry of the statcincut in 
a register called the Register of Firms, and shall file the 

statement. 

Synopsis 

1 . Registrar. 2 . Regis t rat ion . 

1. Registrar. 

In connection with this and the succeeding sections, two poinl^s 
should be noted : (1) The Registrar is a mere recording onicer and the 
entries he mate in the Register will contain only the facts, or alleged 
facts, of which he is given notice. So long as any staternent or notice 
is formally correct, he has no discretion but (o record them in the 
Register of Firms. (2) In addition to making tite necessary cinries in 
the Register'of Firms, he is required to file the original of every document 
submitted to him. The original statement and all subsequent statements 
and notices will be filed together, so that all original papers relating to 
any firm will be conveniently found together in one file.^ 

It cannot be argued that the Registrar was not in a position to be 
Satisfaction of regards the due compliance with the provi- 

Reglstrar. sions of S. 58 simply because the power of attorney was 

not filed with him even though there be nothing to 
justify the inference that it was not even shown to him. The fact that 
the Registrar recorded an entry of the statement is prinia facie evidence 
that his satisfaction must have been brought about by ihe power of 
attorney being shown to him, and after such recording, the burden of 
proving want of due satisfaction rests on the party disputing registration.* 

The satisfaction of the Registrar as to the due compliance with the 
provisions ofS. 58 is not subject to appeal or suit. lie is therefore the 
sole authority with regard to that satisfaction. That being so, provided 
he acts bona fide and follows the prescribed procedure, his satisfaction on 
the said point is not open to question in a court of law.- 

The Act contemplates registration of firm and not registration of 
deed of partnership.^ 

2. Registration. 

The mere sending of a statement to the Regislpnr of Firms as 

required by section 58 of the Act docs not tantamount 

to registration. Registration can be said to Jiavc been 
arm when eifeciivc. /r . j i u .u j • . 

eifected only when the necessary entry is made in the 


1. Special Committee's Notes on Clauses. 

2. GlrMiarttal v. Dhtga Singh &. Co-., A.l.R. 1954 Him. Pra. 52. 
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Register of Firms.^ Sections 58 and 59 shovld be read together. 

The registration of a firm raises a presumption that the parties shown 

as members of the firm and registered as such are 
Effecf of rcgistra. actually members of it ; but it is no doubt a rebuttable 
family flVm presumption. In the absence of evidence to the con- 

^ trary, no further proof is necessary as to membership, 

nor is it necessary to prove that th'' application for registration bore the 
signatures of the members concerned * The mere fact that a joint Hindu 
family trading firm gets itself registered under the Partnership Act in the 
names of some of the members of the family, does not by itself destroy its 
character as such.* 


The section contemplate^ that when a firm has been registered in 
. . the case of its dissolution by the death of a partner, 

on^lhr'^'dLth^ a should be treated as registered for purposes of the Act. 
partner ran sue with- The surviving partners whose names are in the register 
out fresh registra- can sue in the name and on behalf of the firm without 

fresh registration after the death of the partners.^ 


60. (1) When an alteration is made in the firm name or 

in the location of the principal place of busi- 
leration's***"® firm Hcss of a registered firm, a statement may be 
name and principal sent to the Registrar accompanied by the 
place of business, prescribed fee, specifying the alteration, and 

signed and verified in the manner required under section 58. 


(2) When the Registrar is satisfied that the provisions of 
sub-section (1) have been duly complied with, he shall arriend 
the entry relating to the firm in the Register of Firms 
in accordance with the statement, and shall file it along with 
the statement, relating to the firm filed under section 59. 

This section relates to the recording of alterations in the firm name 
and the principal place of business of the firm. It will be noticed that 
it requires the same degree of formality as is required for the original 
statement under section 58.® 


61. When a registered firm discontinues business at any 

Noting of closing Pjace or begins to carry on business at any 
and opening of place, such place not being its principal place 
branches. business, any partner or agent of the firm 

may send intimation, thereof to the Registrar, who shall mf'Jce 


1. Ram PrasadV. Kamta Ram Prasad. A.I.a. 1935 All. 898 approved by the Supreme 
Court in f.T. Commr., A.P. v. J.R. O. Milts, A.I.R. 1971 S.C. 1015.—Section 58(1) 
is not to be read in isolation and has to be considered along with the scheme of the 
other provisions of the Act, namely S. 59 and S. 69. Sec also Girdhan Lai v. 
Dinga Singh <& Co., A.I.R. 1954 Him. Pra. 52—Omission of name of one of places 
of business of firm does not aficct registration of firm. 

2. Met Ram v. Subbag Ckand. A.I.R. 1941 Oudh 376. 

3. Nand Gopal Om Prakash v. Melinga Mai Kishort Lai. A.I.R. 1940 Lah. 425. 

4 . Pratap Chand Ram Chand A Co. v. Jehangirji Bamanjl Chinoy. A.I.R. 1940 
Bom. 257. 

5. Special Committee’s Notes on Clauses. 
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a note of such intimation in the entry relatintr to - 

the Register of Firms, and shall file theintiS^^^^ 

the statement relating to the firm filed under section 59^ 

62. When any partner in a registered firm alters his 

Noting of chan- Or permanent address, an intimation of 

niay be sent by any partner o; 

^Aoi fU of the firm to the Registrar, who shall 

deal with it in the manner provided in section ^1. 

This section relates to the noting of changes in (he names and 
addresses of partners,which is likewise performed in^ less formal manne?.* 

63. (I) When a change occurs in the constitution of a 

Recording of registered firm, any incoming, continuing or 
2E or“er™“' P^tgpi^g Pf tner, and when a registered firm 
. dissolved, any person who was a partner 

immediately before the dissolution, or the agent of any such 
partner or person specially authorised in this behalf, may 
give notice to the Registrar of such change or dissolution 
specifying the date thereof; and the Registrar shall maice a 
record of the notice m the entry relating to the firm in the 
Register of Firms, and shall file the notice along with the 
statement relating to the firm hied under section 59. 

(2) When a minor who has been admitted to the benefits 
Recording off of Partnership in a firm attains majority and 
withdrawal of a elects to become or not to become a partner, 

and the firm is then a registered firm, he or his 
agent specially authorised in this behalf, may give notice to 
me Registrar that he has or has not become a partner, and the 

Registrar shall deal with the notice in the manner provided in 
sub-section (1). 


1 . 


Recording of changes in and 
dissolution oj firm. 


Synopsis 


2. Recording of \^ithdra^Ql of a 
minor—Sub-section (2). 


1. Recording off changes in and dissolution of firm. 

which deals with the recording of changes in and 
dissolution of a firm should be read along .with sSilions 32, 33. 45 aUd 

1. S^ial Committee's Notes on Clauses. 
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y Noiice of the fact of a new partner joining the firm or of an old 
partner 'aoinc out of ihe firm mav be given by the incoming partner or the 
oumoin<i panner hiin^relf or by any of the continuing partners or by a duly 
amhorisca agent of any of these persons. Notice of the dissolution of a 
tirm may be ci\cn by any partner or his duly authorised agent. 

Chances in ihe constitution of a firm may occur in the event of the 
introduction (section 31), retirement (section 32), expulsion (section 33), 

dcatli (section 35) or insolvency [section 34 (1)] of a partner. In the case 

of ihe death or insolvency of a partner his estate does not continue to be 
liable for subsequent acts of the firm and notice of the fact or absence of 
such notice will not have any consequences. But as regards other cases, 
fli-nmh the Act does not make it obligatory on the partners to give the 
requisite notice the likely consequences of not giving the notice are such as 
10 furnish very strong inducemeijt to register, to all the parties concerned. 

The section does not, in case of change of partners, require de novo 
rc‘MStraiion. All that it contemplates is registration of the change. Con¬ 
sequently where the firm as newly constituted continues to carry on the 
business under the old name, the firm on the Register cannot be deemed 

to have ceased to carry on the business requiring a notice to that effect 
being sent to the Registrar. 

In V S. Bahai v. S. L. Kopur,^ a registered firm of partnership consis¬ 
ting of three partners A, B and C was dissolvd by a resolution of the 
partners with a view to have a division, of the business of the nrm 
conducted at two places between them. A and B took the business 
ai one place and carried on the business in the same name and C took the 
business at the other place. Copy of this resolution was sent to the 
Registrar of Partnership under S. 63 with an intimation that C had ceased 
to be a partner of the firm. It was held that this was sufficient compliance 

with S. 63 of the Act. 

Power of the Registrar to make entry that firm is dissolved—Rule 5 of 
the Bengal Partnership Rules, 1933. 

\\^ Divsa Prasad Registrar of Firms, West .Bengct/(A.T.R. 1966 
Cal S73) M gave a notice dated 30ih August. 1961 of dissoffition oi 

firm to the Registrar of Firms. An entry in the Register showed that M 
had retired on the 14th March, 1958. The Registrar without giving any 
notice to the other partners dissolved the firm by entering the 
"dissolved” in the Register. It was held: (0 M was not author^ 
give notice of dissolution under S. 63(1) of the Act. The .^^^istrar ac 

mesally and in isolation of S. 63(1) and of all principles of natural justice 

by Snaking entry without notice and without hearing u 

(ii) To give a notice after seven years of dissolution is not ® * I,:. 

satisfies either S. 63(1) of the Act Rule 5 of the Bengal Partnership 

Rules 1933. The word “alteration” in the said Rule is used 

and would include dissolution, and must be gwen 

the date of allcration. (iii) On a plain reading of section 63 the 

has no power under that section to make an entry that a firm 'S dis^o^ 

t "if ““r 

inthe"Register is clearly unauthorised and beyond Ihe section. 

I A.I R- 1956 punj. 24 : 58 Punj. L R.443. 
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2. Recording of wilhdravral of a minor—sub-sccfion (2). 

ftf sub-section should be read with sections 30 and 72. Section 30 

nn in respect of a minor who has been admitted to ihc 

of partnership that such a minor on attaining majority must cive 
public notice whether he elects to become or not to become a narinlr 

Sub-section (2) of the present section lays down the manner in which the 
requisite notice to the Registrar is to be given. 

-Firm partner-Nolice of dissolution by new partner 

Firm can still be considered as registered for the purposes of Act and 

CftD SD0» 


On the dissolution of a firm which undoubtedly occurs on the death 
ui a-^rtner, a notice of dissolution by a partner who has taken his place 
would be sufficient and essential to keep the continuity of the firm so far 
as the matter of registration goes. So long as the partners suing are shown 
in the legister as partners, the firm, notwithstanding the retirement of one 
or the original partners, remains a registered firm and can sue. There is 

principle or authority to restrict the application of 
« '^1^9 firms with more than two partners [Paras Ram Ram Sarim v 

Baldev Sahai Ram Bhagat, A.T.R. 1963 Punj. 2I5J. 

64. (1) Tho Registrar shall have power at all times to 

RectiBcatl.™ of f^cufy any mistake in order to bring the entry 
mistakes. the Register of Firms relating to any firm 

into conformity with the documents relating 
to that Srm filed under this Chapter. 

(2) On application made by all the parties who have 
Mgned any document relating to a firm filed under this 
Chapter, the Registrar may rectify any mistake in .such 
document or in the record or note thereof made in the Regis¬ 
ter of Firms. 


Sub-section (1) authorises the Registrar to correct clerical errors 
whether made by himself or by the persons sending statements or notice, 
Sub-8wtion (2) relates to any mistakes in such statements or notices, 
^"®lher clerical or otherwise ; these can be rectified on an application 
made by all the parties who have signed the document in question.* 

The Registrar of Firms’ power of rectification is not a wide and 
general power but a limited power to rectify only to bring the entry in 
conformity with the document filed under Chapter VH.’^ 


65. A court deciding any matter relating to a registered 
Amendment of ^^m may direct that the Registrar shall make 
SfSeS any amendment in the entry of the Register of 

” Firms relating to such Firms which is conse- 

lential upon its decision ; and the Registrar shall amend the 
ehtry accordingly. 

Singh A Co., A.I.R. 1954 Him. Pra. 52—Omission of 
Jtameoitmofplaces of business of firm amounts at worst lo mislake which is 

^aDfe of ratification under S. 64 of the Act. Registration of firm is not affecied 
. >y the omitticn. 

2* Rroaod V. Xeg/i/ror o/F/rmj, fVtst Bengal, 1966 Cal. 573. 
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Of ihc statements contained in any docunients sent to h,m _ ^ 
portion it is the civil courts that have the authority to enter into sucn 

controversies, decide the matter and direct the hS 

in case of need. In England the rectification can be ™ade by the High 

Court and that only on the application of any Person 

partner. In India this may be done by any civil court on the application 

of any partner or even suo motu. 

The Calcutta High Court held in Durga Prasad w. Registrar of Firms, 
West Bengal {K.\.K. 1966 Cal. 573) : (i) “Here this is a 
Article 226 of the Constitution where the Registrar of Firms was 
party respondent and a Rule was issued upon him to 
fore It was incumbent upon him to appear and explain 
his action. It is ail the more necessary for the 

help the court in this proceeding having regard to ” 

ParinershiD Act.” (ii) “Mr. Ginwalla has tried to attract us by his argu 
ment on the disputed questions of fact on which the learned Judge appears 
to have dismissed the appellants’ petition. It is not necessary ^ 

into the disputed questions of fact because the order is otherwise illegal 

both on merits as well as the procedure adopted by the Registrar of 
Firms.” 


66. (1) The Register of Firms shall be open to inspec- 

, tion bv any person on payment of such fee as 

Inspection oi ' * •!_ j 

Register and filed may be prescribed. 

documents. 


(2) All statements, notices and intimations filed under this 
Chapter shall be open to inspection, subject to such conditions 
and on payment of such fee as may be prescribed. 


Sub-section (1) makes the Register open to inspection by any person 
on application and on payment of prescribed fee. 

Sub section (2) makes the original documents filed with the 

open to inspection, but subject to such conditions as may 

rules (for rules see Appendix I). It is deemed inadvisable to allow 

untrammelled inspection by any members of the public of out 

documents. The rules will probably require inspection to 1?® car^ 
under some kind of supervision, and will require the person applying for 
inspection to show that he is in some way interested in the ™ 

original documents, and that inspection of the Register itself is not 

sufficient for his purposes.^ 


67. The Registrar shall on application furnish to any 

person, on payment of such fee as may oe 
Grant of copies, a copy, certified under his hand, oI 

any entry or portion thereof in the Register of Firms. 
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to obtliviVcelnfi-H ■''1® '■•eht to any member of the public 

wescrfbed fee >n the Register, on payment of the 

with the RlgtstraT^* orifi'nal document filed 

68. (1) Any statement, intimation or notice recorded 

Rules of evidence. potcd in the Register of Firms shall, as 

1 , ir 1 . any person by whom or on whose 

Denalt such statement, intimation or notice was signed, be 
conclusive proof of any fact therein stated. 

(2) A certified copy of an entry relating to a firm in the 
Kegister of Firms may be produced in proof of the fact of the 
registration of such firm, and of the contents of any statement, 
intimation or notice recorded or noted therein. 

This section makes the original documents filed with the Reeistrar 
conclusive evidence of the facts contained therein, as against any person 
who has Signed them. It also makes certified copies of entries in the 
Register, evidence of registration, and of the contents of the originals^ 

Under section 4 of the Indian Evidence Act, when a fact is declared bv 

thatAct to be conclusive proof of another, the court is bound on the 

the other as proved, and cannot allow 

evidence to be given for the purposes of disproving it* 

. pgge registratiog has been effected the statements recorded in the 
Register regarding the constitution of the firm will be conclusive proof of 
the facts therein contained against the partners making them and no 


jiTTitm 


js a ja rl ner w jt h certain natu ral and pro^r exceptions. This shou[ J ~' atfbrd ' 
sfrong protection to persons dealing with firms against false deniaU r.f 

pa«nership and the evasion ofliability by the substantial members of I 

It is to be noted that thejacts^orded in the Resister of Firm. .r. 
conclusive as against the persons by W hom or T ot ices Tn respect there of 

rrir/r£ £ “ 

s;^„‘ys ' »> -o. 

A person who is not in fact a partner but knows that hi. • 

wrongly on the Register of Firms and does not take steps to ge hiHLe 
removed may ^come liable to third persons dealing w th the firm wi^Umt 

“ ““ “ '• ssri 

Ship wa, an operative document, it is not ope^o them o contend 
deed was not intended to be given effect to.» contend that the 

1. Special Comraittee’s Notes on Causes. 

2. Report of Special Committee. See atso Bltasrov v c. . 

. Company, A.I.R. 1940 Rang. 294. The Act apDca^ to 

Wntion by those making sutements which^find their 

Firms that such statement can be mistaken. Register 6f 

3. SohaHal Pachisia Co. v. BHasray KhtmonU A.I.R. 1 954 Cal. 179 
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A lecal presumption under this section can only be drawn when 

■here is a valid application for registration and there has been a proper 

registration made by the Registrar of Firms. Where the application for 
registration of the firms was not signed by any of the partners of the firm 
but was signed by the father of one of them and there was proof that any 
special authority was given to the father by any of the partners, there was 

no partnership in law ^ 


As provided by S 68 (1) of the Act. the facts recorded in the 
Recister of Firms are conclusive proof only as against the persons by 
whom or on whose behalf the statement, intimation or notice to the 
Registrar was signed and not as against third parlies. It is always open 
to third parties to prove the contrary. [Birbal v. Bagn Bros. Firm, 1963 
M.P.L.J. (Notes) 50j. 


Entry m Register 
as to place of 
business — cYiden- 
tiary value. 


In a case= decided by the Calcutta High Court, in the Register kept 

under the present section it was stated that all the 
parties were partners and the principal place of 
business of the partnership firm was Calcutta. The 
court held that in view of the provisions of the present 
section it was extremely doubtful whether the defendants 
in the suit could be allowed to say that the entry in the Register did not 
present the real state of things, but that in any case for the purpose of the 
interlocutory application the Register was sufficient evidence to prove that 
iliere was a partnership business, that the plaintiff and the defendants were 
all partners in the business and the principal place of business of the nrm 

was Calcutta. 


Partnership for purpose of Income-tax Act—Registration of firm 
under Partnership Act is not conclusive—Tests—There must be relationship 
of agency between partners. 


In N. R. Wadia & Co., Bombay v. Commr., Income-tax, Bombay^ 
it has been held : Regard must be had to the law of partnership under the 
Partnership Act when dealing with cases arising under the Income-tax Act. 


Though the entries in the Register of Firms can be conclusive proof of 
any act stated in the Register that conclusivencss is only for the purposes 
to be gathered from S. 69, Partnership Act., The registration of the firm 
under the Partnership Act is not conclusive proof of the factum of partner¬ 
ship in the matter of Income-tax Act. The entries would no doubt aflord 
evidence in favour of the existence of partnership in any such case but 
cannot be regarded as determinative of the matter. 

The crucial question is and must be whether there is the element 
of agency which is a prime requirement of the existence of partnership. 
The business must be carried on by the partners or soma of them acting 
for all. It is this element of agency which distinguishes 
various other is l^ S_ glement wbT grbr . msr^ 

thiTiin33SSm^l principle thaT7artners when carrying on the busi^ 
of the firm are aeents as well as principals. _ The true test for determining 


1, Pravash Chandra v. Fateh Chand Jain, I.L.R. (i958) Cut. 328. r, a t p 

2 Alt Mohammad Ebrahim Shakoor v. Adam Hajee Peer Mohammad Essak, A.I.R. 
1940 Cal. 134. 

3. 62 Bom. L.R. 685 : I.L.R. (1951) Bom. 159 : (I960) 391.T^R. 754. 
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whether a person deriving income from business in the form of profits is oi 
IS not a partner is to examine whether the business was carried on by the 
others actiiTg for him ; whether the relation of principal and agent subsisted 
between them, i.e. whether one was authorised to work on behalf of 
another and not merely whether there was any arrangement of sharing 
profits. The question is always one of agency and authority. 

Sub-section (2) permits a party to tender secondary evidence in the 
forin of certified copies to prove registration of a firm and the contents of 
original statements and notices. 

Oral evidence on the question whether the plaintiff is a firm regis¬ 
tered under the Partnership Act is not admissible. The Register of Firms 
IS a public document and the requirements of S. 69 (2) are complied with 
by producing a certified copy of an entry from this Register.^ 

Notice of change in consideration of firm—Entry made in Register of 
Firms—Evidentiary value. 

The entry made in the Register of Firms of the notice of change in 
the constitution of the firm is conclusive proof as against person by whom 
or on whose behalf notice was signed and not against a third party. A 
third party whose name is not in Register can prove that he is a partner 
nonetheless. Where, however, no such attempt was made by the third 
party he could no^be held to be a partner on the basis of the notice of 
change in the constitution of the firm of others. White Food 

Product {Private) btd. v. SoUanlal Bagla, A.l R. 1964 Cal. 209]. 

69. (1) No suit to enforce a right arising from contract 

or conferred by this Act shall be instituted in 
reSstSion. any court by or on behalf of any person suing 

as a partner in a firm against the firm or any 
person alleged to be or to have been a partner in the firm 
unless the firm is registered and the person suing is or has 
been shown in the Register of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a contract 
shall be instituted in any court by or on behalf of a firm 
against any third party unless the firm is registered and the 
persons suing are or have been shown in the Register of Firms 
as partners in the firm. 

(3) The provisions of sub-sections (1) and f2) shall apply 
also to a claim of set-off or other proceeding' to enforce a 
right arising from a contract, but shall not affect— 

(a) the enforcement of any right to sue for the dissolution 

of a firm or for accounts of a dissolved firm, or any 

right or power to realise the properly of a dissolved 
firm, or ‘ 



Chhotelal Darbart v. M(fhanunad Hussain, ’ A.I.R. I5!r5 V.P 
o/India v. Mis. Bharadia Bros., (1971) 1 Cut. W.R. 29. 


44 followed in Union 
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(b) the powers of an official assignee, receiver or court 
under the Presidency-towns Insolvency Act, 1909, or 
the Provincial Insolvency Act, 1920, to realise the 
property of an insolvent partner. 

(4) This section shall not apply— 

(a^ to firms or to partners in firms which have no place of 
business in (the territories to which this Act extends)" 
or whose places of business in (the said territories) 
are situated in areas to which, by notification under 
section 56, this Chapter does not apply, or 

(b) to any suit or claim of set-off not exceeding one 
hundred rupees in value which, in the^ Presioency- 
towns, is not of a kind soecified in section 19 of the 
Presidency Small Cause Courts Act, 1882, or, outside 
the Presidency-towns, is not of a kind specified in 
the Second Schedule to the Provincial Small Cause 
Courts Act, 1887, or to any proceeding in execution 
or other proceeding incidental to or arising from any 
such suit or claim. 

Synopsis 

5. Suit in respect of cause of action 
arising before operation of 
section 69. 

6. Other cases. 

7. Sub-section (5). 

8. Sub-section (4). 

This section came into force on the 1st day of October^ 19S3^ that is 
one year after the other seaions in the Act came into operation. {Section 
1 (3) ]. There was no intention in postponing the enforcement of S. 69. to 
grant any concession to the unregistered firms to continue to enter into 
fresh contracts during the period while S. 69 had not come into force and 
to enforce those contracts even subsequently without any registration. 
Section 74 was not intended to make S. 69 inapplicable to cases relating 
to rights .arising out of contracts entered into after 1-10-1932.- 

Where the debt accrued due before the Act came into force, the suit 
filed after the Act came into force without getdng the firm registered is 

maintainable.^ 

1. Substituted for “The Stale” by Act III of 1951. 

2. Sheikh AbdulJabbar v. AudJiesh Singh, A.I.R. 1954 All. 310. 

3 Gulab Chandy. Firm HamonoM Bux Ram Kishan, A.I.R. 1.959 Raj. 2?.3:IX.R. 
(1958) 8 Raj.-983. 


Effect of non-registration — Prin¬ 
ciple of the section. 

2. Section to be construed strictly — 
prohibitions are imperative. 

3. Sub-section (/). 

4. Sub-section (2). 


] 
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1. Effect of non-registration—Principle of the section. 

/This section relating to the effect of non-registration of firms is by 
far the most important in this chapter. It prohibits the institution of 
certain suits in respect of partnerships whic h have not ^een regjstcr'cd 
under the Act. The'Act nnwhgre maices registratFon of firms compulsory, 
nor does it impose penalties suc h as are imposed under the English Law 
by the Registraiion of Business Names Act, yet the effect of the rules 
stated in this section will be such as will practically necessitate the regis¬ 
tration of a firm at one time or the other. The scheme of the Act as to 
registration is to give any firm a right to register, disclosing the particulars 
required by the Act, and this section is desiened to encourage registration^ 

^ registered 


bv imposing a disability in me case oi nrms which are _ __ 

Following the English precedent, it has been laid down that any firm 
which is not registered will be unable to enforce his claims against the 
third parties in the civil courts, an d any partner who is not registered 
will be unable to enforce his claims either against the third parties 
or against his fellow partners. One exception to this disability has 
been made—any unregistered partner in any firm, registered or unregis¬ 
tered, may sue for dissolution of the firm.. This exception has been 
made .-vn fh^prinriplw~that registration is designed primar ily to protect 

third parties, and the absence of registration need not preveiU ihr i\w, 
‘g^ara n;^ nf an ifnre ^T^t^d ~nr~7mnerfectl\rregistered firm^ Under this 

Sfemeasm ali firm. ojLa nrtTLcreaiea lor asm 


venture 


icctina with 



rights of third parties to sue the firm or any partner have been left intact 
Non-registration should be apparent from the record in su'it^ 

/" k suit filed by firm A, an unregistered firm, will not be saved from tM 
bar of S. 69 by the fact that the firm B owned by the same person^ but 
constituted under a separate contract is a registered firm. The regisiraiicn 
of one firm cannot amount to registraiion of all firms owned by ilu- 
proprietor under different contracts of the partnership.^ 


Before the bar of S.69 can be invoked, there should be clear evidence 
that the plaintiffs were partners as defined in S. 4. A loose use of *paM- 
nership* or ‘a firm* would not by itself establish that the plaiiififfs were 
partners in the true sense of the term v. AUjun J')64 

B.L J R.. 483 cited at p. 52 ante-Z-ln this case the plaintiffs werv neither a 
firm nor partners within the meaning of S. 4 of the Act and. therefore, the 
bar of S. 69 could^t apply)/* 

Sub-seclioiTfl) bars the right of any person suing as a pat<:nsr in a 
firm to enforce certain rights against the firm or any person alleged to be 
or to have been g^rtner in the firm. 

Sub-section (2) deals with enforcing claims by a firm egaiiibt third 
parties, and prohibits the enforcing in a suii of any such right <m behalf 
of the firm against a third pary, unless the firm is registered. 


1. See Report of the Special Commiuec. 

2 Abdul Razaak V. Meshirudilin Almtad, A.I R. 1959 Cal. 6(-.0. See .'7;;/ 
Sardannaf Didwaniv A.I.R. 1961 Bom 136—seclior. is .ifti.ny: 

suit instituted on behalf of unregistered partnorsh. ma-.i h. rmnnut »;viy 
di$r.ii:>sed. 

3, GovernorAn^Councily. Ftrm Dansidliar Premsukh, \a W.R. (C ll > i'' 
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Sub-section (3) introduces certain exceptions to the disabilities im¬ 
posed by the first two sections.* 

/The object of the section is to protect the public against firms 

carrying on business under the name which does not 
Object of the disclose to the public the names of the actual partners J 

and not to impose penalties on the partners inter se who'' 
CA hypothesi know the names of the partners carrying on the business. 

/Where there has been no compliance with the section as to registration, 
/it does not make the partnership agreement or any transaction between 
the partner and third persons void ; on the contrary, it declares that the 
transactions with third panics can be e nforceable jf the provisions of this 
section as lo rcgisiraiiori have been complied with* It only suspends the 
ri«ht of suit, if the partners do not comply with the-provisions of the 
Gcetion// All that the Act provides is that without giving fUH particulars 
as to v\uio the partners arc. the partnership cannot sue tlVird persons upon 
coiitri/Cts which they entered into with others. There is nothing in the 
Act which makes the carrying on of the business illegal or invalidates the 
partnership agreement where the provisions of this section are not complied 

with.. * 

Section 69—Scope—Plea that suit is not maintainable by reasons of 
S. 69 of the Act, cannot be raised for first lime in second appeal. 

Registration of firm is condition precedent for maintaining suit—No 
evidence that the firm was not registered—Suit dismissed on ground that 
firm was not registered—It is error of record. 


Section 6^s procedural bar and does not affect substantive right. 

Held :'tl) Section 69 is mandatory and suit instituted on behalf of 
unregistered partnership must be immediately dismissed {Shriram Sardarmal 
JJidwani w. Gouris/ianker, A.T.R. 1961 3om. 136). 


(2) The plea that the plaintiff’s suit as laid is not maintainable by 
reason of S. 69 of the Act, is a mixed question of fact and law and such a 
plea cannot be allowed to be raised in second appeal when it was not 
pleaded in the written statement.- 

t/(3) The necessity of the registration of the firm under S. 69 comes 
only at the time of the institution of the suit and not at the time of the 
transactivm. The crucial date is the date of suit, for if at the time the 
plaint was filed it was not registered, then the claim is bound to fail by 
reason of non-registration ; subsequent registration cannot improve the 
position. Under O. 8. R. 2, C.P. Code, the defendant must raise by his 
pleading, the plea that the plaintiff firm was not so registered, when it 
shows the suit not to be maintainable. Where the court dismisses ihe suit 
on the ground that the plaintiff firm was not registered, it is an error of 

record vitiating the judgment.* 

( 4 ) ( 06 / 7 er) Registration as required under S. 69 does not refer to 
the foundalion of the plaintiff’s right. The bundle of facts constituting the 
causes of zeijon is the foundation of the rights ; and registration is not part 
of such cause of action. Enforceability of the right relates to procedure ; 


I. See per Beaumont., C.J. in Appaya v. Subrao^ (1937) 39 Bom. L R- 1214. 
2 Chinwn Ram v. Canpa Saha, A.I.R. 1961 Orissa 94. 
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viewed firm this aspect/s. 69 is only a procedural bar to the plaintiff’s taking 
recourse to a suit as a remedy ; and therefore S- 69 docs not affect subs¬ 
tantive rights of the plaintiffs on their cause of action^ 

section bars suits by a person suing as a partner and not every 
suit. Where the claim of the plaintiff is based on an 
agreement independent of the partnership creating a 
nenhip. Ihe plaintiff to an ascertained sum of money 

against the other partner, it cannot be said that the suit 
filed by him on the basis of the agreement is a suit filed in the capacity of 
a partner. The section is to be constped strittly. It does not bar always 
a suit arising out of dealings between the partners inter se. Thus when 
one partner is the creditor of another partner or of the partnership 
business he can in certain circumstances maintain a suit as a creditor 
against the partner or the partnership business without claiming dissolu¬ 
tion of partnership and rendition of account. Where one partner bases his 
claim on an agreement creating a right independently of the partnership 
business between him and the defendant the fact that the partnership has 
not been registered does not attract the bar under S. 69 to the suit.* 


The framing of inducements to register changes in a firm has been 

difficult, but the devices proposed in the Act are put 
Non-registration forward as being as strong as may be created, in 

absence of a penal section and without allenng 
* any of the established principles of partnership law. / As 

regards a partner newly introduced into the firm, if he fails to register, he 
will incur a grave risk of being unable to claim his dues from his partners, 
and will have to rely soiely on their good faith or sue for dissolution On 
the other hand, the other party who deals with a firm and knows that 
a new partner has been introduced can either make registration of the 
new partner a condition for further dealings, or content himself with the 
certain security of the other partners and the chance of proving by other 
evidence the partnership of the new but unregistered partner. A third 
party who deals with a firm without knowing of the addition of a new 
partner counts on the credit of the old partners onl^ and will not be preju¬ 
diced by the failure of the new partner to register,^" 

As regards outgoing partners the Act provides that the estate of 

a deceased partner is in no case liable for the acts of (he 
Regbtration of death or insolvency. This rule is well 

**®®*'i nllt established and is hard and fast. Nothing in the way of 

Mcessa^. registration of the death or insolvency of a partner, 

therefore, can improve the position of third parties, and 
no inducement need be offered, beyond the desire which will actuate most 
firms to keep their entry in the register up-to-date, for the information 
and benefit of intending customers. These are the exceptions mentioned 


1 Chiman Rant v. Ganga Saha, A.I.R. 1961 Orissa 94. 

2 Inder Singh, Shayam Singh v. Brahmdeo Prasad, 1958 Bihar L.J.R. 608. See also 
Bhawanilal Lachchl Ram v. Badri Lai, A.I.R. 1964 M.P. 153 ; Prabh Dayal v. Des 
Raj, A.t.R. 1970 J. & K. 140—Agreement out of court to pay certain amount after 
dissolution of partnership ; S. 69 not applicable. 

3 Report of Special Committee. See also Kabir v. Naryandas Lachman Das I t.l., 
A.1«R- 19^^ Orissa 24 cited at p. 78 as to what are the ingredients constii'Jiing 
partner^ip. 
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above, where .he existence of a name on .he register may not establish the 
partnership of the persoo nan'cd. 

As regards reNrei strong inducement to have the 

Retired or Changes noted in the register. The law provides that a 
peiicd partners retired or an expelled partner continues to be liable fo. 

- rsnA firm continues to V)C lisblc for ftny sets of 

the acts of the hrni on behalf of the firm until public noticejs ' 

theirs puipoirin- to , Section 72 of the Act provides that 

g^j3 f i. te ve. i rei n^^-a-:— retirement and expulsion only 

t^hc Poolic not.ccY^an^K^i.iven Register. 

or is expelled it will be in his own interest 
and in t!ie mterest cf the remaining partners to give immediate notice 
of the change to the Registrar.*^ 

cimifnr considerations applv when a firm is dissofyed. Ail the 

parlners will sUll be liable for me acts ol any of them 
Ketilstration on vshich would have bound the lirm ii ddne oeforc its 
dissoiujion. dissolution until public notice is given. Here, again, it 

will be in the interest of all the partners that early notice should be given, 
and this can only be done by notice to the Kegistrar.- 

S 69 does not apply to a case where the partner has based 

his claim for profits crf\ subsequent compromise and not 
Suit on the basis _ j^asis of the claim arising out of the original 

of subsequent com- u* a 

p.oniise^ partnership.^ 

2. Section to be construed strictly— prohibitions are imperative. 

The provisions of the section arc imperative and provide that no suit 

shall be filed unless the firrn suing is registered. The 
Fresh suit «heii section musk be interpreted strictly and a suit instituted 
not barred. contrary to its provisions is bad ^ind cannot be suose- 

Quentlv validated bv compliance with those provisions The fact that 
gh ^n to the maintain^ility, ^ tfie sui Lo n t h^ c.ore 
jsTa^^^late at the stage oTargumentt 

^nrshouTa'be’lreated as valid at least from the date oi compliance with 
the section.^ T he section prevents a court from taking c ognizance ot a 
suit brouehi by an unregistered firm in the same way 

co.ngnlzaacc of a suit barred by limitation.^ The Prohibitions laid dmvn 

in the section are express, explicit and mandatory and it wou.d 
that thev cannot be dispensed with by the court, on the ground of con^ 
of the parties or failure to plead or argue the point at the outset, i w 

miestion whether mem.beiiof anjjnregM cred firm are emitjgd go.s 

‘ — ^ prarid can he raised at anv stage of the sujj 


to the root of the“matter anu van uc la.^vu u * ... ...- ... 

questio:. of which the court must tike cognizance when brought to iis 

notice. ihgjiusatiaOJBajOaaj^^ Slntemcnt I S tl ^ b y 

int.^ The language of ilifi-secl ion is imperative, and q?soiut£ m 

1 Sret! Ebrnltim Sahih v. GiiruUnga Aiyur, A.l.R. 1938 Mid. 185. 

2. Report of Spe'-ial Commillee. 

S K'.i ulun ‘.J/ V. ^fLltlan C.ipal, A.T.R. 1956 Wyd. 27. 
i iHritmtlns’ V. Ttinrnrj'f!. A.l.R- ‘''3“ Sind ^0^’. 

5 C(^pii>.pi!i V Ratr.du’!, 5 R- Cat. t.'3. 

6 Rcitu ffisoil Kdin'tG A I ic. 1925 AIJ 
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c ourt from entertaining a suir instituted wilhout compliance 
With the provisions relating to registration laid down in the Act. It has 
accordingly been held that the provisions must be strictly complied with.“ 
Thus, for instance, where plaintiffs purporting to be a firm filed a suit two 
days after the application for registration was made but before registration 
was effected as required by section 59, it was held that the prohibition laid 
down in this sectio n applied and the plaint was rejected^ An unregistered 
firm cannotnleT suit nor can it after filing get the suit stayed till it gets 
itself registered./ The suit must be dismissed, but the dismis sal of the suit 
will be no bar to fresh suit after registration, if it is wiiniii 


the section, two conditions must exist before a suit can be dismissed. The 
contract must be with an unregistered firm and the person .suing to recover 
the amount must be that firm or another unregistered firm ; it Is only then 
that there can be an objection to the maintainability of the suit. The 
mere fact that the contract was with an unrcRistcred firm is not sufficient 


r recovery o 


-oLan unrcci 


rm. 


A plaint by unregistered firm is, in the eye of iHe law nopiainfat 
all and cannot be validated by subsequent registration and amejidincnt of 
the plaint. The suit must be dismissed and Ho amendment can be allowed 
so as to treat the suit even as one instituted on the date cf the application 
for amendment.^ ^ 

r^cpcct of debt due respect of a dept due to firm is equally hit by the 
to the firm. seclion.«^ 

The language of sub-sections (I) and (2) of tliis section is wij- 

Suits rciaiioB to enough to cover suits relating to a dissolved fiim and 
dissolfed firm.^ sub section (1) covers a sim by a plaintilf suing in 

respect of a right vested m him or acquired by him as a 

1. Krishan Lai Ram La! v. Abdul Ghofur, A.I.R 1S\5 I ah ftoi > 

Lalv. Finn Mansal Sain Raj NarLu AJ.K. 19^ Uh 767 

Ramesh Mistri. A.I.R. 1971 P. & H. 272-Suil by unregistered firm js incomSi i 

* fr«h suit alicr registration can be insiituicd .1' Shi 

2. Mohan Sinnh Khhen Chaiul V. jouki Das Ram Frashad J R 1937 inh vai 

3. A.I.R. 1955 V.P. 12. - . • . 

4. Subramania Mudaliarv. East Asiatic Co. Ltd., A.l.K 1936 ^-,.1 not.# , 

Sagar Mai v. Jamima Prasad, A.I.R. 1939 Pat. 239. * ’ Loduram 

5. Moti Lai V. Lachmi Naraln, 1937 A.M.L.J. 86. 
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partner in a firm, and it is not essential that the firm should be actually in“ 
L.stence at the date of the institution of the su.t.^ A suit by a person 
alleged to be a partner to recover the rent due to him by the o^her partner 
or partners under a contract of lease is barred and not maintainable if the 

partnership is unregistered.^ 


Where A files a suit f(^r a declaration that amount in question 
deposited by B as a security for the performance of a building contract 
was net liable to attachment in execution of a decree obtained by C against 
B on the basis of a promissory note, .as the amount formed part of capital 
of partnership firm, of which A and B were partners^ and the decree was 
only againt B, a suit of this kind does not fall under S. 69 (2)* This 

is not>a suit by or on behalf of the firm. Nor was it a suit in which it is 
sought to enforce a right arising out of contract.^ 


The law does not require that a plaint by a firm must expressly note 

that ii has been registered or that persons suing as 
Objection as to partners or as a firm must specifically slate in the pUint 

Droccdu'-'e'^^*'^" ’ ^hat they are partners in a registered firm. It has there- 
^ fore been held that where in a suit by a firm the defendant 

does not raise the question of registration and no reference to registration 
or non-rcgisiration is made in the evidence the firm can assume that the 
objection has not been taken, and that in such a case the suit cannot be 
dismissed on the ground that the registration of the firm was not proved.^ 
Similarly, in Radha Charan v. Moii Lol,^ the Calcutta High Court expressed 
the vivW that “the statute must not be interpreted in such a way as to 
prevent the court from moulding it in such a manner as to be consistent 
with the justice of the case”; and it was held that where a firm is registered 
after the institution of the suit by it and the plea in bar of the suit is not 
taken in the pleadings but is taken at the time of the arguments, the suit 
should not be thrown out but should be treated as properly instituted on 
the day when the firm is registered. 


In Go'erd/iandass v. Abdv! Rahiman (A.LR. 1942 Mad. 634, 637), the 
Madras High Court held : ‘There is a distinct provison in the Limitation 
Act that a court is bound to dismiss a suit on the ground of limitation if it 
finds the suit to be barred whether a plea of this kind had been raised on 
behalf of the defendants or not. No such provison however exists in the 
Partnership A“t. It is therefore not quite easy to accept the view that the 
court is bound to dismiss a suit on the ground of non-registration of the 
firm suo motu even if no plea had been raised by any of de^endahts to the 
suit.” 

In Gupfa, J.C. v. Wazir Cliand Bhan^ it was held : Under the law of 
partnership, there is no dissolution of ihe firm by the mere, incoming or 


1. CUhutelal Gopal Das, A.I.R. 1940 Nag. 78 ■, S.H. Patel v. Hussain Bhaif A.I.R. 
1937 Bom. 225. 

2. Saraima V. Soorapa Raju, 1937 M.W.N. 1283 (2). 

3. Madan Manohar v. Narayan Sadashio Pltutane, 1958 Nag. L.J, 279. 

4. Mohr.mmfid Ibiahim & Sons v. Bfhn i Zal, A.I.R. 1938 Lah. 96. 

5. (1937) 41 C.W.N. 534. See also Jakiuddin v. Vit/iobu, VI.R. 1939 Nag. 301. 

6. I.L.R. U96») 1 Punj. 184 : 69 P.L.R, 853. See Yearly. Digest, 1968, column2689, 
ir a registered firm is cairying on business under a trade name, trade name need 
not be registe<'cd ; firm can sue to recover amounts due to the shop. 
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outgoing of the partners. A partner can retire with the consent of the 
other partners and person can be introduced in the partnership by tlie 
consent of the other partners. The reconstituted firm can carry on its 
business in the same hrm name till dissolution. 

It is not necessary to see as to how many partners were in the fiim 
when the cause of action arose. It is only at the time of the institution of 
the suit that one has to find out if the firm is registered, who its partners 
are, and whether the names of all of them have been mentioned in the 
register of firms. 

Thus the facts that there were only four partners of the firm and ihat 
later on, the number increased and at the time when the suit was filed, the 
firm constituted of seven partners is not material when it is not disputed 
ihat the defendants were having their dealings with the firm as sucli which 
was registered and not with the individual partners. 

In Singhai Liladhar Benichand {Firm) Jabalpur v. Suraj Sao Kishori- 
chand, {Firm), 1965 M.P.U.J. (Notes) 29^ it was held : Where plaintiff 
firm is registered as a firm but certificate of registration is not filed in the 
beginning and the fact of registration is denied in the written statement, if 
the plaintiff seeks later permission to file certificate of reiistration, 
permission can be granted even at a late stage of suit. 

In JalalMohd. v. Kakka Mofid. (A.I.R. 1972 Mad. 86, 90), the 
Madras High Court observed : “Further, the decree passed in a suit Insti¬ 
tuted by an unregistered firm is not a nullity. The disability created by 
Section 69 of the Partnership Act is with regard to the right to Institute a 
suit and not with regard to the power of the court to pass a decree. The 
object of this section appears to be to protect public against a firm ca rrying 
on bus iness unde r a na me which docs not disclose fn the pnhiirThr nnmfs~~ 
oTtfiTact ual oartnersT^Hut siiii ihe on^ecnon ac ih^ ■ 

ability of the suit on the ground that it is an unregistered firm is one that 
is primarily available to the defendants in the suit. Therefore, the defen¬ 
dants could waive that objection.^ 

The opposite view, however, is that a suit filed by an unregistered 
firm against the provisions of S. 69 of the Act is bad in law and registra¬ 
tion of the firm after the suit during its pendency cannot cure the defect^ 
and the suit must be dismissed. In Ponnuchami v. Muthusami ^ the 
Madras High Court held : “The great weight of authority is in favour of 
the opinion that registration will not put the suit on a proper basis and 
that the Court’s duty is to dismiss it. We consider that the majority of 
opinion is correct. A suit is instituted when the olaint is filed in a court of 
competent jurisdiction. Section 69 says that a suit by a firm shall not be 
instituud until the firm has been registered. The registration of the firm 

1 . 

2 . 


3. 


See Yearly Digest 1965, Colmn. 20^1, 

Sec also Mulla’s Civil Procedure Code, 13th Edn. p. 769-The court will not allow 
a defendant to SCI up a defence that he has not pleaded, though it may grant him 

'i V u' NnlJu V. Ri,jm,ankka Mudaliar 
A.I.R. 1937 Mad. 767 and approving ibrafum Sahib di. Brother v Guntliiwa Awnr 
A l.R 19J8 Mad \%S , Subramania M,Miar v. The fZ Sic Cv! lT A I tt’ 
1936 Mad. 991; Cirdliari Lai Softs <£ Co, v. Kappini Gowder A I R 1918 Matt isx' 
Ramakrishna N<ular v. rirumatai Varuiya ThevZ Aik 
dlttiiiguished, Case-law discuaied. ^ ^ 2*1 
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is a condition precedent to the right to institute the suit and the Court has 
no jurisdiction to proceed with the trial when the condition precedent 
has not been fulfilled.” 

In Subranwnia Mudaliar v. East Asiatic Co. (A.I.R. 1936 Mad. 991), 
the plaintilf in the suit was a firm. When the defendant raised the objec¬ 
tion that as the firm was not registered the suit was liable to be dismissed, 
the plaintitV got the firm registered and applied for the amendment of 
the plaint. It was held : The provisions of S. 69 of the Act are not at all 
analogous, but are different from those of O. 33, R. 15, Civil P.C. \\hen it 
is provided imperatively by the statute that no suit shall be instituted' 
unless die firm is registered it cannot begot round by a subsequent regis¬ 
tration and amendment. The plaint as originally filed is, in the eye of 
the law, no plaint at all, because under S. 69 it was not maintainable. In 
these circunibtaiices there is no reason at all why an amendment to validate 
it on a subsequent date should be allowed at all.^ 

In Firm Laduram Sagarmal v. Jamwia Prasad (A.I R. 1939 Pat. 239, 
241) the Pdtna High Court held : ‘‘It is therefore clear that the trend of 
authority is in favour of the respondents’ contention in this case, namely 
that a suit which is not maintainable by reason of non-compliance with Sec. 
69, Partner, h'p Act, cannot become maintainable at a later stage by reason 
of registration- In my view subsequent registration cannot cure the initial 
defect. A plaint (lied by an unregistered firm is in effect no plaint at all 
because S. 69 makes claims arising out of a contract unenforceable if the 
firm is unregistered at the date of the institution of the suit. An unregis¬ 
tered firm has no right to sue, and therefore a plaint filed by it has no legal 
effect. If at the time the plaint is filed the claim is bound to fail, I cannot 
see how subsequent registration can improve the position. 

In Govindnutl Gianc/iand v. KunJ Beharilal^^ it was held : The pro¬ 
visions of S. 69 are mandatory and unlike ihcir counterpart in England 
tlicrc is no power in the High Court to grant to the defaulting partnership 
any relief against the disability imposed by the section. The section 
, debars an unregistered firm from filing a suit and it does not confer any 
right on the defendant which he could waive at his option. Its effect is 
that a suit by an unregistered firm is at its inception bad, and the moment 
the court is saiished that the plaintitfs are an unregistered firm it must 
treat the suit as not having been filed and dismiss it. No act of the 
defendant can make a suit good which is at inception bad and therefore 
the consent of the defendant in .such a suit cannot enable the court to 
pronounce a decree in favour of the plaintiffs who arc bound to be an 
unregistered firm. 

In Jafai Mohd v Kakka Mohd.;^ the Madras Higli Court has recently 
observed . The registration of a firm is a condition precedent to its right 
to institute a suit under S. 69 of the Acf. If a firm was not registered at 

]. In this case it was also admitted that a properly framed suit had been filed subse¬ 
quently by the plaintiff and that it was pending trial. 

2. See also Cfthogan La! v. Mangal Sain, A.I.R. 1938 Lah. 767. 

3. A.I.R. 1954 Bom. 364 : 56 Bom. L.R. 348. 

4. A.I.R. 1972 Mad. 86, 89 ; Panuchanii GounJar v. Muthusami Gowular, A.I.R. 1942 
Mad. 252 and Cowwr. o//.r../!./».,//w/eraW v. Jayatakshmi Rice A////, A.I.R. 
1971 S.C. 1015 (cited at pp. 597, 598, 600 ante) relied upon. 
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the time a suit was filed by it. the subsequent registration of the firm would 
Mt entitle the court to proceed with the suit and the only course open to 
the court is to dismiss the suit. This principle is well established. 


In Gopinath Moti Lai v. Ramdas^^ it was held that a question which 
wi. II. ..t 1 . ^he root of a suit caji be raised at any stage 

can hc^taken in ^ question of which a court must 

appeal. cognizance when brought to its notice, and coiise* 

quently where a suit is brought by a partnership firm 
which has not been registered under section 59 of the Act, a plea that the 
suit by it is not maintainable can be raised even after a written statement 
is filed by the defendant. In Lokramdas v. Tharumal,^ the court went 
further and held that the section prevents a court from taking cognizance 
of a suit brought by an unregistered firm in lh€ same way as a court shall 
not take cognizance of a suit barred by limitation, and to hold that 
because, as the result of ignorance or mistake, objection was not taken by 
the defendant in the suit, so the provisions of the iaw could be flouted, 
would be to frustrate the intention of the legislature clearly expressed, and 
that, therefore, a judge is right in allowing to be taken or himself taking the 
objection under section 69 in appeal for the first time.^ Where a suit by a tirm 
has been disposed of on the ground that owing to non-registration the suit 
is not maintainable, the subsequent registration cannot validate the proceed¬ 
ing and entitle an Appellate Court to look into the merits of the case ' 


In Kalyan Sahai v. Finn Ladhminarain ShombliidaL^ it was lield ; 
Whether a firm is registered under the provisions of the Partnership Act or 
it is not registered is a mixed question of law and fact, and unless this fact is 
inquired into and decided, the restrictions regarding filing of suit under 
S. 69 of the Act cannot be invoked by any of the panics to the suit in 
second appeal. 


The defendants having failed to take the point resarding registra- 
lion of the plaintilT’s firm under the provisions of the Partnership Act, 
cannot agitate the question of the suit being not maintainable by virtue of 
S. 69, sub-cl. (2), as this is a mixed question of law and fact and cannot 
be taken, for the first lime, in second appeal under the provisions of 
Ss. 100 and 101, Civil P.C.« 


In Jalal Mohd. v. Kakka Mohd. (A.I.R, 1972 Mad. 86, 90), the Madras 
High Court observed : The defence of non-registration of the firm is a 


1. A.I.R. 1936 Cal. 13.1. 

2. A.I.R. 1939 SInJ 206. 


3. 


4. 

5. 

6 . 


There is no doubt that il the facts on the file bear out the fact of ron-«csisrration 
the proposition ol the law laid down in this case holds good. See also CovertJ/ian- 
da.t v. Ahdut Rehman 1942 Mad. 634 (A point of law ; e.f., dial a suit falls 

within the mischief of S. 69 (2) of the Act, can be raised for the first time in appeal 
if all necessary facts for its determination arc on the record. But where there is 
neither any plea nor any miicrial on tlie record to show whether the firm is "ccis- 
tered or not, it is doubtful it retrial can be ordered.) ’ 

JakiudcUn v. i'ithoba, A.I.R. 1939 Nag. 301. 

A.I.R. 1951 Raj. II. 

MohaniailAliy.^ulho^ 1945 Pat. 286 and liraliim & 

Sim I' nUZn ^ affcct Otimwi 

Ran Ganga Sahat A.i.R. 1961 Orissa 94. 
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plea that will have to be raised in the suit itself, and if it had not been 
raised it could not be permitted to be raised for the first time in the second 
appeal. “Such a plea could not be permitted to be raised in a separate 
suit is, in our opinion, a fortiori case.** 


In M.J.V. Mudaliar v. S.V. Finance Corporation (A.l.R. 1971 A.P. 
63), there was a suit by a partner on behalf of the firm. The defendant 
raised objection in the written statement that the provisions of S. 69 were 
not complied with. No issue was, however, urged by him on such plea. 
It was held that he could not be allowed to agitate it in appeal in face of 
acquiescence on his part. 


As already stated, where a suit has been instituted by an unregistered 

firm and the registration is effected during the pendency 

dismissed and no amend- 
^ ’ ment can.be allowed so as to treat the suit even as one 

instituted on the date of the application for amendment.’ A subsequent 
amendment of the plaint after getting the firm registered cannot relate back 
to dale of institution so as to cure the defect.? 

A fresh suit no doubt can be brought after registration provided it 
is within lime ’ If at the time of the fresh suit the suit is barred by time, 
the question may arise whether the provisions of section 14 of the Limita¬ 
tion Act, 191 8 (See now S 14 of the Limitation Act, 1963) sl^ould apply, 
or in oilier words whether the limitation would be extended io those cases 
which are filed under a bona fide belief that they could be filed by an 
unregistered firm. It appears that this would depend on the fact whether 
or not the first suit was prosecuted in good faith. If it was prosecuted in 
the bona fide belief that registration was not necessary, the period of 
limitation for the second suit would be extended.* 

Only a suit as understood in forensic language is excluded by this 

section, and not an application as is contemplated In 
20 : schedule U. of the Code of Civil Procedure.* 
ippiy. The section only prohibits a suit by the members of an 

unregistered firm. Where a suit is filed against certain 
persons who carry on business as a firm without getting themselves regis¬ 
tered, and a decree is passed they are entitled to appeal against that decree. 
Their appeal is not barred because the firm is unregistered.* 


1. See Subratnania v. East Asiatic Co., A.l.R. 1936 Mad. 99! ; Ponnuchami Goundar v. 
Mtithusami, A.l.R. 1942 Mad. 252 overruling A.l.R. 1937 Mad. 767. 

2. Chhagan Lai v. Manga! Sain, A.l.R. 1938 Lah. 767. 

3. Sana La!Sadashiv, l.Li.K. {1937) Nag. 430 ; Mohan Singh y. Janki Das, 

1937 Lah. 241 ; Krishan Laly. Abdul Caftir, A.LK. 1937 Lah. 893. See also Ite 
Arunagiri Mudaliar, A.l.R. 1936 Mad. 697—Withdrawal of suit ; Sri Baba 
Commercial Syndicate y. Channamasetta Dasu, A.l.R. 1968 A.P. 378—Decision in 
former suit held was not on merits and could not operate as res judicata in subse¬ 
quent suit. 

4. See Desai. p. 272, citing Mathura Singh v. Bha^vani Singh (1900) 22 All. 248 
(F.B.) ; Venkamma v. Panhasarthi &. Bros., (1926) 51 Mad. L.J. 391 : A.l.R. 1926 
Mad. 1081. 

5. Hafiz Qamar Din y. hfur Din, A.l.R. 1936 Lah. 136. 

6. Sundaram Chettiar y. Ittimathu, A.l.R. 1945 Mad. 209. 
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Suit by unregistered parltfership Arm—Subsequent registration— 
Effect on suit. 

Subsequent registration of the plaintiff firm p mlente Uie cannot 
validate the'proceedings. A suit filed by an unregistered partnership firm 
is, therefore, liable to dismissal, on that ground alone. Finn Des Raj v. 
Firm Hiralal^ A.I R. 1952 Punj. 415. Registration of the firm subsequent 
to the date of institution of the suit cannot remedy the defect and the 
court is bound to dismiss it. Abdul Karim v. Ram Das, 1950 N.L J. 554 : 
A I.R. 1951 Nag. 159 (even though the plea was not taken in the trial 
court). To the same effect is Rq/wwia/Rc/uma/ v. Ayodhya Prasad, [960 
M.P.L.J. (Notes) 25. The suit may, however, be considered to have been 
instituted on the date when the firm was subsequently registered, if it was 
not otherwise barred on the date. Ghulam Mohd. v. Ghulam Mohd., 1 J. 
&K. L.R. 120 (123) F.B. 


Where the Partnership Act was introduced mutatis imuandis in 

Jhaliia Stale but no Registrar had been appointed for 
the registration of partnership undtr the Act, the bar to 
suit under S. 69 cannot operate {Yusafali v. Hukam 
Chand, I Madh. B.L.R. (141, 143). 


No Registrar ap¬ 
pointed—Effect <M1 

bar of suit. 


A joint Hindu family firm per se is not a partnership firm and conse- 
1 • A f I quenily it has been held that such a firm need not be 
lyfirm " registered under the Act and is not subject to the res¬ 

trictions imposed by section 69.^ Where the plaint does 
not make it clear whether the members of Hindu family are suing as 
members of partnership firm or as members of family business carried 
on by them, the trial court ought not to dismiss the suit straightaway but 
must take evidence and before dismissing the suit must satisfy itself that 
the plaintiffs are partners in the strict sense of the term.^ 

Cutchi Memons are only governed by (he Hindu Law as rtjgards 

succession and inheritance and Hindu law cannot be 
nc emoDs. applied to their property. The case of a Cutchi Memon 

family carrying on a business will therefore be governed by this section.® 

This section has no application to a case where two persons as two 

Oth cases clist'nct individuals institute suit to recover money on a 
' bond executed by the defendants, the money having been 
advanced by the plaintffs from a common fund, when there is no evidence 
to show that they constituted a firm. Where the bond does not describe 
them as partners in any joint l)usiness, or that they carry on any business 
jointly, an essential clement in the definition of partnership is wanting, 
nothwiihsianding that they share profits derived from a shop owned by 
them that would not make them partners in law and suit by them is not 


1. Gainda Lai v. Rnmc.diwar Das, A.I.R. 1937 All. 650 ; Hardev Ram v. Girdhari La!, 
(1935) All. L.J. 260. Sec also/fmim v. Ram Naroyan, A.I.R. 1949 Ajmer 43 ; 
Samrathinal v. Vtuon of India, A.I.R. 1959 M.P. 305. See also Narayanji v. Alijan 
Mian, 1964 U.L.J.R. 483 cUed ai p. 52 ante. 

2. MoHchandw. Mahfsh. (1937) 65 Cal. L.J. 426. 

3. Soomar Salt v. P,V. Cherian, A.I.R. 1937 Mad. 666. 
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hit by section 69 of the Act,* The section applies only to a suit by a 
partnership and not to suit by two or more individuals who do not consti¬ 
tute a firm or par nership. In order vo create a partnerrhip, there must 
be an agreement entered into by the parties concerned to share the profits 
of the business. In the absence of any evidence to show that there was such 
an agreement of contract between two persons, they cannot be held to be 
partners or members of a firm and hence a suit by two such individuals 
would not be hit by this section.- 


When after the death of a Mohammadan his sons carry on the biisi- 
, , ness and some of them are minors, it is a partnership 

requiring registration. The contract of partnership may 
be implied and though minors could not contract there is nothing to 
prevent ihcir guardians from contracting on their behalf. If such a part¬ 
nership is unregistered, it cannot maintain a suit.® 


(3) Sub-section (1). 

This sub-scction relates to a suit by a partner against the firm or 
Suits or oUior against a person alleged to be or to have bevii a partner 
icsal proceedings in the firm. Such a suit to enforce a right arising under 
between the part- a coniracl or conferred by this Act, with the exception of 
ners themselves. dissolution or for accounts after dissolution, is 

not competent unless the firm is registered and the name of the partner 
suing appears in the Register of Firms as a partner in the firm. The 
difticuliy caused by this rule may be got over by getting registration of the 
firm clfcctcd at any linie before the suit is filed. It will well nigh be 
impossible in practice as registration of the firm can be effected only if the 
statement required to be furnished to the Registrar of Firms is signed by 
all the partners or their specially authorized agents and duly verified 
(section 58) and when there are disputes all the members are not likely lo 
join in the application for registration. Nor does a suit for compulsory 
rcgi 5 irat!<m lie.’ The only remedy of the partner or partners desiring lo 
bring a suit in such a case will be to ask for dissolution of the firm and 
accounts or for accounts if the firm is already dissolved.® 


A and B were partners of a firm. C was given certain sum by the 
firm in lieu of his promise lo supply certain quantity of commodity. 
There was short supply and certain amount was due from C lo the 


1. Hii tilul V. Jamoludcfin, \9A6 P.V/.N. 164: 224 1. .106. ‘ice also to the same effect 
JdUii Anwiiha Ua^'fihrama Arya v. Jaidu Dapanna Rao, A.I.R. 1959 A.P. 448 ; Sk. 
Kdbir V. Narayamlas Lachmondas Lfd., A.I.R. 1955 Orissa 24 ; Maliram v. 

A.I.R, 1972 Orissa 17—Section 69 will not be applicable where there 
is no partnership ; onus on defendant to prove applicability of S. 69 ; P.T. 
Rnmaujan v. Bhaskaran, 1971 K.L.T. 62a—P laintiff the sole proprietor of a saw 
mill. 

2. l^ahn Elfm-li v. Kr-hinoor Fool-)Vear Co., A.I.R. 1946 All. 489. See also Sheo Datt 
V. Pdihi Ram. A.I.R. 1947 All. 229 

3. See the firs’, pa'^t of sub-scction (3). 

4. Ghifllabhai & Co. v, Cliuni Lai, A.I.R. 1941 Rang. 196. 

5. Ibid. See also sub-section 3 (a). ThusifA, B, C, and Dare partners ina firm 
which has not been registered, and A is wrongfully e.spellcd by-another partner 
from the firm, and it is not possible for A to get registration of the firm. A cannot 
bring suit for a dcclaratiou that he has been wrongly expelled from the firm and 
that he continues to be a partner in the firm and damages for wrongful expulsion 
but he can bring a suit for dissolution of the firm and accounts. 
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partnership firm. The partnership was afterwards dissolved and in a 
division of the assets of partnership, this particular debt was allotted to A. 
A filed a suit to recover that amount. Held : The suit was not barred 
by S. 69 (1). The firm having been dissolved, the suit could not be said 
to have been filed by or on behalf of the firm. It was therefore main¬ 
tainable. {Bharat Prasad v. Paras Singh, A.I.R. 1964 All. 15]. 

A suit by or against a firm is essentially a suit by or against the 
partners constituting the firm. A reference to rules 2 and 6 of O. 30, 
CP. Code, will serve to clarify this position. Furthermore. R. 1 of O. 30, 
enables only two or more partners to bring a suit in the name of the firm. 
A suit by just one partner is not therefore a suit by the firm contemplated 
by O. 30 {Dina Nath v. Firm Metro Hotel, A.l R. 1963 J. & K. 19]. 

A claim by the creditors in respect of a ‘sarkhat’ in Encumbered 

Estates Act proceedings for determination of the 
•‘Right arising liability of the landlord applicant to them and for 
Jrom con rac . passing a decree in respect of the amount found due is a 

r*roceeding to enforce a right arising from the contract and is fully covered 
by S. 69(1).’ 

In Krishnarao Narayanrao Ghawate v. Shankar Saliadev Mungekar,- 
it was held : The operation of S. 69 (1) can only extend to any suit in 
which a partner sues his co partner or the firm to enforce any right arising 
from the contract between the partners as such or to enforce any right 
which the Act can be said to have conferred on partners. The contract 
between them would be the contract of partnership regulating their rights 
and obligations inter se. The law allows an agreement between partners to 
be made and varied from time to lime, formally or informally, on all 
matters affecting their rights and obligations to one another. All these 
would be rights arising from a contract as envisaged by that expression in 
sob-section (1) of S. 69. 

In Katamreddi yenkatarami Reddi v. Maramreddi Bnlarama Reddi,^ 
it was held : A suit on independent agreement between the partners is 
maintainable and is not hit at by terms ofS. 69(I)of the Act, whether 
the independent agreement was entered info prior to the dissolution of the 
partnership or subsequent thereto. On the facts of this case it must be 
held that the agreement entered into between the parties is an independent 
agreement. 

The Act also confers various rights on partners. An examination 
of the provisions of the Act shows that there are a number of 
l>rovisions which recognise and confer rights most of which may be regu¬ 
lated by the contract of the partners themselves. These and similar rights 
are envisaged by the expression, ‘rights conferred by this Act’ to be found in 
the first part of sub-section (1) of S. 69. 

A suit by one partner against partner of a dissolved firm for 
damages for breach of a covenant in the deed of dissolusion of the parlner- 

J, Sheikh AbdulJabbary Audhesh Singh, A.l.K. 1954 Ml. 310. 

1. A.I.R, 1954 Bom. 552 : 56 Bom. L.R. 973. 

3, (I960) 2 AnCh. W.B. 6. 
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Shib restraining the other from carrying on a particular business within 
a particular area and period is not a suit falling within the purview ot 

S. 69 (1) of the Act. 

The right which the plaintiff seeks to enforce is not a right vested in 
him or acquired by him as a partner in a firm but a right acquired by him . 
under a distinct subsequent agreement, which does not in any way regulate 
the rights of partners as such i.e., it does not in any way regulate their 
actual rights and obligations as partners, but is on the contrary a new 
and independent right furnishing an entirely different cause of atcion. 
Whether such an agreement is arrived at in anticipation of dissolution of the 
firni or after dis^olution of the firm does not affect the question. It cannot 
be said that the plaintiff’s cause of action is founded on the rule laid down 
In S. 4. His cause of action is the agreement o’ dissolution and the right 
arising from that agreement. The media upon which the plaintiff seeks 
relief is not tliat rule. The cause of action of a plaintiff in any suH has 
no relation whatever to the defence which niay be setup by the defendantj 
therefore, it cannot be said that this is a suit to enforce a right conferred 
by the Partnership Act. 

A claim of the nature although it is by a person who was a partner 
and to enforce a claim arising iroin a contract cannot be regarded as some¬ 
thing which he seeks to enforce as partner. It would not be on the footing 
of the relationship of partners. The cause of action irt such a case cannot 
be said to be based on the contract which created or regulated the original 
partnership i c., the relationship which had subsisted between them, but 
upon a contract putting an end to that relationship and giving rise to a 
distinct and independent cause of action. 

In Kajaria Traders {India) Ltd. v. MJs. Foreign Import Export 
Association^ it was held : The right to make an application under S. 8 of 
the Arbitration Act is not a right arising from a contract within the mean¬ 
ing of S. 69 of the Partnership Act. The right conferred by S. 8 is a 
statutory right. It is a right conferred in connection with a contract, but 
it is not a right which arises from the contract. 

In Venkata Subbayya v. Raghavayya,- it was held : Where one of 
the partners agrees to pay a certain sum of money to the other partner on 
ascertainment of accounts, that furnishes a fresh cause of action and does 
not come either under S. 69(1) oi S. 69(2). 

The sub-section covers suit by a plaintiff suing in respect of a right 
vested in him or acquired by him as a partner in a firm, and it is not 
essential that the firm should be actually in existence at the dale when the 
suit was instituted. Accordingly, where in case of non-registered firm the 
accounts of the partnership were made up after the dissolution of the firm 
and subsequently one partner has to pay the amount of income-tax in 
respect of the business of the firm, it was held that he was not entitled to 
institute a suit against bis co-partner for contribution in respect of the 
amount so paid by him.^ 

1 AIR 1961 Bom. 65 : 62 Bom. L.R. 753. This has been reversed in Jagdish 
Chandra Gupta v. Kajaria Traders Ondia) Ltd , A.I.R. 1964 S.C. 1882. 


2 

3. 


(1955) Andhra W.R. 564. 

paiel rlutsainbhai, 1937 Bom. 225. 

remarks in this case in Appaya v. Subrao, (1937) 
Chhotelal v. Gopaldas, A.i.R. 1940 Nag. 78 


Also see observations on certain 
39 Bom. l .R. 1214. See also 
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Where one |Of the partners discharges the entire liability arising out 
of a partnership transaction he cannot bring a suit for contribution in 
respMt of it. His only remedy is to file a suit for dissolution of the 
partnership and accounts. (Meyyappa Chettiar v. Palanippa Chettiar^ (1947) 
2 M.LJ. 589.) 

The plaintiff alleged that he and the defendant agreed to run taxi in 
partnership and for that purpose obtained a motor car on pledge for 
Rs. 8,500/- from one J. The plaintiff contributed Rs. 3,000/- and the 
defendant Rs. 5500/-. They began to ply the taxi for hire from 10.3.45 ; 
subsequently the defendant sent for the car to his house and returned it to 
J, and collected from him the entire sum of Rs. 8,5CO/- without the know¬ 
ledge or consent of the plaintiff. On demand by the plaintiff, the defen¬ 
dant agreed to pay him Rs. 3,000/- being his part of the amount of the 
sum received from J, but failed to do so and hence the plaintiff brought a 
suit for the recovery of Rs. 3,000/-. The defendant completely denied 
that he ever entered into a partnership agreement with the plainiilT, the 
contribution by the plaintiff of Rs. 3,000/-or the subsequent promise to 
pay the same to the plaintiff. Held, that under the circumstances it was 
meaningless to expect a suit to be filed for dissolution and taking of 
accounts. Further, when the defendant recovered from the pawnor the full 
amcuni for which the taxi had been pledged, he could onlj^ hold the 
plaintiff’s share of it for and on his beh.«lf and was bound to pay him the 
amount which belonged to him. Hence the suit was maintainable in the 
form in which it was brought and S. 69 (1) of the Partnership Act was 
not a bar to it. (Ahmad Khan v. Mohamad Hayat, A.I.R. 1953 Mys. 4.) 

Where a flTn, although it has stated in the plaint that It had entered 

into a contract of bailment v;ith the defendant railway 
Right arising company, yet claims relief only on the ground of wrong- 
from tort. and not for the breach of contr'^eL tly: suit 

being one in tort and not upon any contract v/ould not come within the 
disability imposed by S. 69 on the ground of firm being unregistered * 

It is to be observed that section 69 (1) and (2) relate n(u only to an 

unregistered firm which is in existence but also to a firm 
Section 69 (I) which has been dissolved and bar all suits by or on benalf 
and (2) relate to unregistered firrr or by or on behalf of n partner 

dissSred*^ Jnregis- in an unregistered firm unless they come within uj\e of 
tcrcd6rm, the exceptions mentioned in section 69 (3).“ 

Neither S. 69 (1) nor S. 69 (2) can apply to a suit insiiiuied by a 
person who claims to have been a partner in a dissolved firm or to a suit 
instituted by or on behalf of a dissolved firm or by a partner ol a dissolved 
firm cannot possibly be hit by the prohibition enacted in those sub¬ 
sections.^ 

The bar in section 69 does not extend to a suit for the recovery of 

money on the basis of a settlement of account effected 
between the partners of an. unregistered firm after its 


1. Governor-in-Council v. Firm Bansidhar Premsukh, 1959 All. W.R. (H C.) IS. 

2. Sheo Dolt V. Push: Ram, A.I R. 1947 All. 229. 

3 Mohd. Abdul Samad V. Madorsa Rowther, A.I.R. 1959 Mad. 440; .195')) 1 Nfad. 
L.J. 309. 
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dissolution. Such a suit is not one by a partner but one by .a person 
entitled to recover an amount on the basis of settled account and as such is 
not governed by S. 69 (1) of the Act.^ In Sheo Dott v. Pushi RotTty^ A, 
the partner of an unregistered dissolved firm which had carried on a 
business in hemp, brought a suit against B, the other partner of the firm 
on the allegation that the trade mark ot the firm was the private 
property of the plaintiff; that after the dissolution of the paitnership 
B used the trade mark on 5,200 bales of hemp for the purpose of B’s own 
business for which he had agreed to pay the plaintiff A at the rate of two 
annas per bale. A claimed Rs. 650 as rent for the hire of trade mark. It 
was held that the suit did not come under the bar of section 69. 

Where both in the heading and in the first paragraph of the plaint 
. . ^ there is a mention that the plaintiff was a joint Hindu 

Joint family by firm, (he suit was brought by the firm 

through the managing member, then it is a suit by the Hindu Mitaksara 
joint family firm and is not hit by the provisions of S. 69 of the Partilfcr- 
ship Act. In such a case even if the suing member is not a karta or the 
manager of the family, the suit will not be bad, because the member in 
charge of a particular business is entitled to bring suit on behalf of the 
joint family.® 

4. Sub-section (2). 


This sub-section lays down the rule that a firm which has not been 

registered shall not be able to file a suit to enforce a right 
Scope of sMb- arising from a contract until registration of the firm is 
section ( 2 ), effected and the names of the partners suing are or have 

been shown in the Register of Firms. Registration may, however, be 
efTectd at any time before the suit is instituted. The rules relating to 
registration are primarily designed to protect third parlies and there is 
nothing in this sub-section which in any way affects the rights of third 
parties'to bring suits or take other legal proceedings against an unregistered 
firm. The rights of third parties to sue a firm or any partner therein are 
left intact. 


Section 69 (2) cannot be treated retrospectively. Retrospective 
nature is particularly saved by S. 74 fb)/of the Act.'* 

Section 69 (2) bars the institution of a suit by or on behalf of an 
unregistered firm to enforce a right arisirig from a contract of the firm. 
It does not bar the firms from entering into the contract. The disability 
created by sub-section (2) is with regard to the right to institute a suit and 
not with regard to the right to enter into a contract. The disability 
continues while the partnership is in existence.® 

It is not incumbent on the plaintiff’s firm to adduce the extract of 
the register of the firm showing the plaintiff to be a partner. Mere 

1. Bajaranglal V. Anaitdilal, .A.I.R. 1944 Nag. 124. 

2. A.I.R. 1947 All. 229. 

3 Ramdhan Ramkishan Das v. Kaluram Narsingh Das dc G?., (1960) 2 Orissa J.D. 
175 : 26 Cut. L.T. 235. 

4. GirdharUal Son & Co. v. K. Gowder, A.I.R. 1938 Mad. 688 (by majority). 

5. State of Madras v. C.P. Agencies. A.I.R. 1954 Nag. 432. 
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production of a certificate showing the registration of the firm is sufScient 
even in a case when a firm is suing a third party.^ 

See to the same effect Bank of KoothaUukuhm v. Itten Thomas^ 
A.I.R. 1955 Trav. Co. 155. 

Where a firm was registered in Sind before partition of India, suit by 
firm In India after partition is maintainable.* 

In Hans Raj Manot v. Gorak Nath Champalal Pandey,^ it was 
held : Both the conditions set forth in the section are mandatory. Suit 
whether on behalf of a firm by certain persons or by the firm itself must 
satisfy both the conditions. In a suit by firm where names of heirs of 
deceased partner are not shown on the Register of Firms disclosed on 
interrogatory as partners, bar of the section operates- 

In SankaHinga Nadar v. Joseph Chacko, 1963 Ker. L.R. 443 : 1963 
Ker. L.J. 387, there was a suit by unregistered partnership firm. The 
firm was selling goods to the defendants against cheques for price 
amount. The cheques were dishonoured. Suit for recovery of price of 
goods was obtained by fraud. It was held that the suit not being one 
arising out of contract, S. 69 (2) of the Act did not apply. 

In Butamal Dev Rajv. Chananmal^ A.I.R, 1964 Punj. 270, it was held ; 
In a suit by partnership firm, all persons who are partners must be shown 
as such in the register, vide Civil P.C., 1908, 0. 30, R., 1 (A.I.R, 1962 
Pat. 25 not followed).* 

A suit for ejectment of tenant is intimately connected with the con¬ 
tract and arises from the contract and is not independent of the contract. 

In Sankarlinga Nadar v. Joseph Chacko, (1963) I Ker. L.R. 443 : 
1963 Ker. L.J. 387, it was held : Where a firm sold goods to defendants 
against cheques for price amount and cheques were dishonoured, suit for 
recovery of price of goods obtained by fraud not being one arising out of 
contract, S. 69 (2) does not apply. 

1. Firm of Sunkari Yadgiri & Co, v. Union of India, A.I.R. 1954 Hyd. 172. See also 
Firm Sitaram Agarwal v. Hamath, A.I.R. 1970 Raj. 99—Requirements of section 

58 complied with by firm two months prior to its filing suit; entry under section 

59 however made more than a month after that suit, suit is barred under S. 69 (2) 
of the Act. Jayalakshml Rice & Oil Milts Contractors Co., Angulos v. Couwir, of 

A.I.R. 1967 A.P. 69 wasdtssented from in this case. This *aiter case^as 
reversed by the Supreme Court \n I.T. Commr., A.P.w. J. R. & O.A.I.R. 
1971 S.C. 1015 (cited at pp. 597, 598 600,616 ante). See too Firm V. Ramchatidra 
Gupta Ravula Venkat Reddy, (1970) 1 Andh. W.R. 243—Person suing must 
have been shown as a partner in register of firms ; whether a suit is by a firm or 
on behalf of a firm, S. 69 (2) clearly prescribes (hat both the requirements should 
be satisfied (66 C.W.N. 262 followed ; A.I.R. 1952 All. 695 dissented from). 

2. Bombay Cotton Export Import Co. v. Bharat Suryodaya Mill Co. Ltd., A.I.R. 1959 
Bom. 307. 

3. 66 C.W.N. 262. 

4. This was followed by J. & K. High Court in Badrimal R. d Co. v. C. Kaul & Sons, 
A.I.R. 1971 J. & K. 1&—where a certain person was inducted as a partner in the 
P^toership firm but no intimation of this was given to the Registrar and so no 
chaoM was made in the Register, a wit on behalf of such firm would not be main- 
t^aWe. ^ also Firm Manghoompi Jethampt v. Firm Araimal Sairatudps, A.I.R. 

1922 Smd |3> 
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In Dhatipal Paini v. Union of India,^ the plaintiff’s suit was dismissed 

on the ground that it constituted a partnership which 
Ground of rcgis- ^35 shown to have been registered. The plaintiffs in 
(ration not raised, t^e cause-title of the plaint alleged that they formed a 
registered firm. There was no denial of this fact in the written statement 
by the defendant. No plea was taken by the defendant that the suit was 
liable to be dismissed on that ground. The court however dimisscd the 
suit. It was held : Unlike the Limitation Act there is no specific provision 
in the Partnership Act for dismissing suits suo motu and, therefore, a plea 
claiming dismissal of the suit on the ground of nonregistration of partner* 
ship is necessary. As the defendant did not raise the point in the written 
statement, the court could not dismiss suit on that ground. 

In spite of the pleadings being defective and the issue being too 

general and not specific, the :ourt is entitled to examine 
Defective ple.ad- applicability of S. 69 (2) of the Act when the neces- 
ings and issues. sary facts been admitted either by the plaintiff’s 

witness or by the plaintiff’s counsel. In such a case the court cannot be 
a party to the perpetration of an illegality. If timely notice is given to the 
plaintiff and no prejudice is caused, the evidence bearing on non-registra¬ 
tion of the partnership firm can rightly be permitted to be adduced and 
the court is entitled to hold that the plaintiff’s su'l is barred by S. 69 (2) of 
the Act and is not maintainable.- 


In Popsingli Mahadeo Prasad v. Dipciiand Rayf it was held : Where 
no specific pica under S. 69 (2) is taken in the written statement but the 
necessary facts for the application of that section have been brought to 
the notice of the court, it cannot be a party to the perpetration of an 
illegality. This suit being by an unregistered firm must be held to be 
barred under S. 69 (2) of the Act. 

S. 69 (2) of the Partnership Act is no bar to the service of the 

notice under.rS. 80 of the Civil P. Code on behalf of the 
Suit against plaintiffs as such merely because at that time the 
oTcmmcn . plaintiffs were not registered, provided the description is 

otherwise substantially correct. Where the description of the plaintiffs 
given in the notice under S. 80, C.P. Code was Messrs. Bhattacharjee & 
Co., Makum Junction, P. O. Makum, District Lakhmipur, Assam and the 
description gWen in the plaint v/as Messrs. Bhattacharjee and Co., having 
their place of business at Makum Junction, District Lakhmipur, the 
difference between the two descriptions of the plaintiffs was not materia! 
and therefore the notice under S. 80, C.P. Code,.was not illegal on account 
of any misdescription.* 

Under Order 14, R. 5, Civil Procedure Code, it is incumbent on the 

court to amend issues, or frame additional issues as may 
—necessary, for determining the matter in controversy 
^ between the parlies. Therefore, the fact that in their 

written statement the defendants did not raise the plea of the bar of S. 69 


1 . I960 M.P.L.J. (Notes) 22. 

2. Bntasore Textile Distribution Association v. Indian Union (B.N. Rly.), A.I.R. I960 
Orissa 119 : A.I.R. (I960} Cut. t. 

3. A.I.R. 1960 Orissa 123. 

4. Bhattacharjee & Co. v. Union of India, A.I.R. 1957 Assam 159. 
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of the Partnership Act would not relieve the court of the duty 
into the matter and deciding it. When the matter was brought l 
notice of the court by means of an application the 

S 69, Partnership Act, would make no material difference 

have to look to the substance of the application and not to its neauing. 

The disability created by sub-section ( 2 ) of S. 69 of the Act is with 

o f*!, r- /regard to the right to institute a suit and not with 
Power of the Court. court to pass a decree. Such 

an objection should betaken in the suit itself before the passing of the 
decree. If such an objection is taken in the suit and overruled, or such an 
objection is not taken at all in the suit and a decree is passed m contraven¬ 
tion of S. 69 (2) of the Act. the decree is not a nullity^ if the court other¬ 
wise has inherent jurisdiction to pass the decree. The executing court, 
therefore, has no jurisdiction to go behind such a decree. Even in a case 
where some of the defendants appeal against the decree and get a reversal 
of the decree, as against them, on the ground that the suit is not main¬ 
tainable and the Appellate Court does not choose to reverse the entire 
decree also against those defendants, who have not appealed agamst that 
decree which it is perfectly entitled to do under O. 41. R. 3^ C. 
it cannot be said that the decree passed by the court, as amrmed by the 
Appellate Court against defendants who did not appeal is a nullity^ on the 
ground that the suit has been held to be not maintainable as agamst other 
defendants who had appealed." 


In Basant Lai v. Union of India (A.T.R. 1965 Patna 426). the 

plaintiffs filed a suit claiming to be partners of the firm. 

Appellate Sta-c. specific allegation that their names were 

entered in the register of fums. The plaintiffs filed certified copy of 
register along with list of documents at the time of argument before the 
lower appellate court. There was, however, no application to take them 
in additional evidence under O. 41, R. 27, Civil P.C. It was held that there 
Wui no question of the documents being admitted in additional evidence 
and in the absence of those documents there was nothing on record to 
show that plaintiff’s names were entered in the register of firms, and the 
suit therefore was not maintainable. 


The plain terms of S. 69 (21 of the Partnership Act bar (he instilulion 

of a suit to enforce a right arising out of a contract 
r unless the firm is registered and the persons suing arc or 
reS have been shown in the Register of Firms as partners in 
tratioi*; cffeci. the firm and a subsequent registration of the partnership 

firm cannot and does not cure the initial defect in the 
institution of the suit {Prithvi Singh v. Hussan Ali, 52 Bom. L.R. 862) ; 
{Firm Kapitrchand Bhagaji v. Laxaman Trimbak, A.l.R. 1952 Nag. 57). 
The Register of Firms being a public document the requirements of Section 
69 (.2) are complied with by producing a certified copy of an entry from 
this Register. The oral evidence of the plaintiff partner is not admissible 
as secondary evidence to prove the fact that the firm was registered or that 
the alleged partners were shown in the Register of Firms as partners. In 
the absence of such evidence, the suit by a partner is not maintainable. 


1. Nakhu V. Gokul, 1957 Him. Pra. 59. 

2. Ktildiii Thak*Jr v. Siucmangal Prashad Thakur, A.l.R. 1957 Pal. 4. 
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{Firm KapurchandBhagaji v. Laxaman Trimbak, A.I.R. 1952 Nag. 57).* See 
also Dwjendra Nath Singh v. Chandra Samania (A.l.K. 1953 Cal. 497)—Suit 
brought by two persons described as owners of the firm—Firm not regis¬ 
tered on the date before institution of the suit—Firm however registered on 
a later date before the suit came to be heard—Suit held did not become 
maintainable by the subsequent registration (41 C.W.N. 534 overruled). 
Puran Mai Gangaram v. Central Bank of India Ltd.^ A.I.R. 1953 Punj. 
235—Where there was no registration of the firm under S. 69 before the 
suit was instituted, subsequent registration will not rectify that mistake. 
Registration during pendency of suit is not sufficient to remove the bar 
under S. 69 {Governordn'Cout^cil v. Firm Bansidhar Premsukh^ 1959 All. 
W..R. (H.C.) 18. 

In Union of India v. Durgadaita Vishwanath,^ it was held : Section 
69 (2) in terms prohibits the institution of the suit by a firm without 
registration The words in S. 69 (2) are mandatory and the suit instituted 
without obtaining legistiution of the. firm is void and cannot be proceeded 
with. The subsequent registration of the firm will not validate the institu¬ 
tion of the suit. Nor can the suit be deemed to have commenced on the 
date when the registration has been obtained. 

As already noted,® the provisions of the section being mandatory, 

registration of a firm is a condition precedent to its right 
Prohibition ex- to institute a suit. If a firm was not registered at the time 
as"*f 0 *V ^ subsequent registration of the 

set-off or other fit'm does not entitle the court to proceed with the suit 
proceedings. and the suit must be dismissed. 

In Jammu Cold Storage & General Mills Ltd, v. Khairati Lai & SonsJ 
also it has been recently held ; The provisions of S. 69, Clause (2) are 
mandatory and the registration of the firm is a condition precedent to the 
right to institute the suit and if on the date of the institution of suit the 
firm is not registered, the subsequent registration cannot validate the suit. 
The only option left to the court is to dismiss it. 


It may be observed that the prohibition extends to suits as well as 
* .1 m ^ claim of set-off or other proceeding to enforce a 

arising from a contract.® The word “proceed¬ 
ings” is a word of large import and cannot be reslricicd 
in its meaning so that the rule laid down in the section in effect prevents 
the members of an unregistered firm from enforcing their contracts. But 
an application to file an award in respect of a claim on a contract does 
not appear to be a proceeding to enforce a right arising from a contract. 
Thus in Saiish Chandra v. P. N, Das & Co.f a dispute arose out of a 



2 . 

3. 

4. 

5. 

6 . 


Followed in Union of India v. Mis. Bharadia Bros., (1971) 1 Cut., W.R 29 Partly 
dissented from in M.A. Hussain v. P.V.G.K. & Bros., A.I.R. 1970 Mys. 299cited 
at page 634 post. 

A.I.R. 1961 Assam 2. 


See notes on pages 624,625 ante. 

A.I.R. I960 J. & K. 101 (F.B.). 

See the first part of sub-section (3). 

A.I.R. 1938 Pat. 231. See also to the same effect Hafiz Qumar Din v 
A.I.R. 1936 Lah. 136 cited at page 618 ante, 

I 


Nur Din, 
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contract between an unregistered firm and a third person and was referred 
to arbitration out of court. An award having been made in favour of 
firm, an application was made under paragraph 20 of the Second 
Schedule of the Code of Civil Procedure, to file the award. It was con¬ 
tended that the rule laid down in the present section prohibited the court 
from doing so. It was held that the Court in such a case 
consider the provisions of paragraphs 14 and 15 of the Second Schedule 
and as there was no illegality apparent on the face of the award there was 

no prohibition to its being filed. This decision may be supported on this 
ground also that an award is not an agreement but is equivalent to a 
judgment in which the rights of the parties are decided and the parties are 
as a general rule concluded by the adjudication.^ 

A default made by a firm in not notifying the retirement of a partner 

and death of another partner as required under S. 63 tl) 
Non^-corapliance jg any relevance in considering the question of 

Effect^’ ^ maintainability of the suit under S. 69 (2). There 

‘ is an essential distinction between the construction of 

the firm and its dissolution. Non-compliance with , the provisions of 
S. 63 (1) may have other consequences, but under S. 69 (2) only two con- 
ditions should be complied with by a firm to enforce a right arising from 
a contract. And if these two conditions are complied with, then a suit 
will be maintainable.^ 

Nor would the prohibition laid down in the section apply to proceed¬ 
ings in execution taken by the partners in an unregistered 
Proceedings in respect of any decree obtained by them on a 

execution. contract.* 

Again, the application of the rule laid down in the sub-section is con¬ 
fined to suits or proceedings to enforce rights arising from 
Kiglits not arising ^ contract and docs not extend to the enforcement of 
from contracts. j-ights not arising from contracts.* 

Under this section, two conditions must exist before a suit can be 

dismissed. The contract must be with an unregistered 
firm and the person suing to recover the amount must 
be that firm or another unregistered firm. The mere 
fact that the contract was with an unregistered firm is 
sufficient to dismiss a suit if the plaintiff is otherwise 
not competent to maintain it. Thus the section 
has no application to the case of a suit filed by a person or a 
registered firm to vhom an unregistered firm may have assigned rights 
under an assignable contract entered into by it with a third person. 
Therefore, the dismissal of a previous suit by an unregistered firm cannot 
operate as res judicata against the assignee of that firm which is a regis¬ 
tered firm, because even the unregistered firm is competent to maintain 
another suit for the recovery of the same amount after its registration,^ In 


Suits by registered 
firm based on assi¬ 
gnment of claim by 
unregistered firm in 
its favour. 


I. Laldas v. Bailala, (1909) II Bom. L.R. 20. 

2 Sudarsanam v. Viswaiialhan, A.I.R. 1955 Andhra 12. 

?. Sec Desai, p. 270. 

4 Sfohan Sinah v. Jaiiki Dass, A.I.R. 1937 Lah. 241. It appears that Ihe prohibition 
applies only to the case of enforcement of right by a firm or a partner in such a 
firm. 
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Singh v. Sikri Bros} a suit was brought in the name of the regis- 
icrLtUirm The plaint was signed by a person who styled h'^self as 
‘ Manager and partner general attorney”. His name was not ' 

Register of F irms. On a contention that the suit as framed was not 
mafntainable in view of section 69 (2) it was he-d that 
•partner* by the manager was a surplusage and that 
section 69 (2) was no bar to the maintainability of the suit in 
which it was brought. This was, however, dissented from in \ . S Bahaiy. 

S. L. Kapur- in which it was held ; In order to institute a smt, a partner¬ 
ship fn m must not only be a registered firm, but also al the Persons who 
are partners in the firm at the time of institution of suit be or have 

been shown as such in the Register. The words Person sujpg ^ 

S. 69 (2) mean persons in the sense of individuals, and the only individuals 
referred to must be the partners in the firm. Where the suit at time 
of Its institution suffered from the defect that one of the partners of the 
firm who had been a partner for several years, had not at the time of the 
institution of the suit been shown in the Register 
the same principle which applies to the registration 

be held to apply to the individual partners and a defect of this kind which 
is a bar to ihc institution of the suit cannot be removed- 

A suit was brought in the interests and for the benefit of the firm t^o 

realise the debt which was due to the firm. Ah the 
Suit for the bone- proprietors of a firm can institute a suit in their mdivi- 
fit and inicrcsts of to enforce a contract in favour of the firm. 

jl^ai may not strictly be a suit by the firm in the form 
provided bv Order 30. Rule 1, Civil P. Code, but it shall still undoubtedly 

lx-a suit for the benefit and interests of the firm and consequently a suit 

on behalf of the firm. Suit is hit by sub-section (2) ot S. 69 ol the Act. 

Section 69 (2) docs not apply to a suit for the enforcement of an 

agreement entered into after the dissolution between the 
Settlement of partners of an unregistered firm under which sorne 
accounts between suni of money was payable by one partner to 

partners at the time a^Qj^er. The sub-section applies only to a suit on be- 
„f or after d.ssolu- partnership. The section has to be construed 

strictly and the bar imposed by it cannot be extended to suits for recove^ 

of money due on a contract entered into between the partners 

icrcil firm in pursuance of an agreement entered into after dissolution and 

tak'ng of accounts.^ 

This sub section will not apply to a suit if h is instimted either by or 

on behalf of a firm, that is to say, ex^facie it purports 
Siii< h\ ;i partner filed either by or on behalf of the firm or even in 

l„ his individual interest of the firm. But t\\h must be clear from 

the plaint itself and must not in any case depend on the 
liability of a plaintiff to restore the benefit that he received out of that 

A 1 R 1944 Oudh 37, dissented from in V. S Bahai vS. T. 

Piini **4 but relied on in Ram Kumar v. Oomimon of India, A.l.R. 1952 All. 695. 

A I R 1956 Panj. 24. followed in Firm Bata Mat v Chananmal A.l.R. 

270 in w\\\cU Manx Raj Manat v. M./s. Gorakhnath Champatal Panday, 66 
C W.N. 262 was followed but A.l.R. 1962 Pat. 25 was not followed. 

i{mi' 4 uaixw. Radha Krishan, A.l.R. 1953 Pepsu 37. 

Goverdhandas v. Abdul RahimaHt A.l.R. 1942 Mad 634. 


1 
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suit to the firm of which he is a partner eventually. ‘‘ ® ' 

whether the benefit of the suit is to go to any person other than t e 

plaintiff ultimately. A contract entered into by “ to 

constitutes a personal agreement and therefore ■ - .u- 

bring a suit on the contract in his own ,u| ° the 

partners as plaintiffs in this action. Such a suit do« not fall 
mischief of section 69 (2). A stringent provision like S. 69 (2) must be 

Strictly construed.^ . 

It is to be noticed that the Partnership Act e* n 

upon an unregistered partnership making contracts ^ ^ part- 

p^tners inter se or with some third upon an unregi^e^^^^^ 

nership acquiring property or assets. All * nroDertv unenforce- 
instituted by an unregisered partnership, to recover proper y, 

able.* 

Ti u n#*ce«arv not onlv that the firm should be registered, but the 
It ,s be shown as a partner in the firm. 

Person suing must ^vhen it is found that on the date when the 

be shown as partner filed the second part of this condition has not Deen 

carried out, then S. 69 (2) is not complied with. 

Where a recistcred firm has been dissolved by the retirement of one 
Where a *'«8'stcrea dissolution has been 

Registered firm gjven to the Registrar, the firm so far as ‘I® ^8‘stration 
dissolved by retire- • concerned is to be deemed to be still registered and is 
ment of partner. to file a suit.^ 

Where the firm is registered and a partner dies. 
Effect of death of lYesh registration is not essential for the purposes ot 
partner. g 69 of the Act.® 

In the case of change in the constitution of the 
firm fresh registration is not essential. It is sufficient 
to notify the Registrar who can make a note in relevant 

register.® 

Suit brought on behalf of firm under O, 30, R. 1, Civn 

ScrleS S ‘A^ a fi^carrying on business in partnership at. 

Goverdhandas v. Abdul Raiiimnn, A.I.R. 1942 Mad. 634. e , «. • 

sa E^sscr.. 4'-..“" se-s u. - 

4 npctuUa aandra Coopta v. Jogedra Chander, A.I.R. 1942 Cal. 76. „ , _ 

’• %"rdtt1rJm in I^ol t/idw. A a'-I R- ' 

6. SSiW. A.I.R. 19J9 Raj. 140 :1.L.R. (1959) 9 Raj. 534. 


Effect of change 
in constitution of 

the firm. 
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2 . 


3. 
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Such a suit is really a suit by the partners of the firm collectively. Thus 
where the plaintiff is described as ‘Messrs. Ram Kumar Ram Chandra 

through Ram Kumar adult son of... .a partner of the firm, and 

the plaint states that the plaintiff is a partnership firm registered under the 
Partnership Act and that Ram Kumar is its partner the suit is really one 
instituted by the firm Messrs. Ram Kumar Ram Chandra under O. 30, 
R. 1, C P.C. and the words ‘through Ram Kumar etc.* being unnecessary 
should be ignored as redundant. The firm being in fact the plaintiff and 
it being registered under the Partnership Act, the provisions of S._69T2) 
are complied with and hence the plaint cannot be rejected for want of a 
copy of the Register of Firms showing Ram Kumar as its partner (Ram 
Kumar v. Dominion of India, A.I R. 1952 All, 695).* 

‘Proceeding’—Meaning of—Arbitration clause in contract with 
registered firm—Reference to arbitration if barred * The word ‘proceeding’ 
in S. 69 (2) means something in the nature of a suit, that is, proceeding 
which is instituted or initiated in a court aird does not cover a reference to 
arbitration aliunde the court. Hence S. 69 cannot preclude a party from , 
making a reference to arbitration without the intervention of the court, in 
pursuance of an arbitration clause in a contract with an unregistered firm 
{Babulal Gautam & Co., A.I.R. 1950 Cal. 391). 

Certificate of registration of firm—Two only out of five partners’ 
Jiames appearing in—Effect on suit brought by the firm. There is nothing 
in the Parlr ership Act to indicate that where names of two out of five 
partners^of a registered firm appear and names of three subsequent 
partners do not appear in the certificate of registration of firms, the suit 
-brought by the firm shall fail. S. 69 (2) of the Act lays down that no suit 
to enforce a right arising from a contract shall be instituted by or on 
behalf of a firm against any third party, unless the firm is registered and 
the persons suing are or have been shown in the Register of Firms as 
partners. Section 69 of the Partnership Act has to be read with O. 30, R. 1 
of ihe Code of Civil Procedure. When a suit is instituted in the name of 
a registered firm, only those persons who are registered as partners of the 
firm can get the benefit of a decree in favour of the firm or shall be liable 
for a decree against the firm. Subject to ihese conditions the suit is 
maintainable.^ 

Petition for adjudication of debtor as insolvent. A petition by 
creditor unregistered firm for adjudication of debtor as insolvent is not 
proceeding to enforce right arising from contract and hence can be filed by 
unregistered firm as creditor (Sreemannarayanamurthy v. Arjanadu, A.I.R. 
1939 Mad. 145). 

Section 69 (2)—Scope'and applicability. 

The conflict between the views of the different High Courts regarding 
scope and applicability of section 69 (2) of the Act, as noticed above, was 
again considered by the Andhra Pradesh H\gh Conti in M.J.V. Mudaliar 
y.-S.V. Finance Corpn, (A.I.R. 1971 A.P. 63) and it was held : (/) “It is 

1 This was relied on in Firm Sunkari Yadqir dt Co. v. Union of India, 1954 

Hyd. 172. 

2. Chatman Lai Firm New India Traders Mica Merchants, A.I.R. 1962 Paina 25. 

This was not followed by the Punjab High Court in Buta Mai Dev Raj v. CHanan 

Mai, A.I.R. 1964 Punj. 270. 
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true that an unregistered firm cannot maintain an action arising from a 
contract on behalf of a firm. Similarly, sub*section (2) enacts that the 
persons suing should have been shown in the register of firms as partners 
in the firm. The requirement contemplated by S. 69 (2) is mandatory. But, 
when a court is called upon to dismiss an action on the ground that it is 
not competent as the pre>requisite conditions are unsatisfied, the court 
cannot fail to take into account the omission of a defendant to adduce 
evidence bearing on the question. The position in the instant case is that 
the defendants were merely content with taking a plea in the written state¬ 
ment but did not join issue with the plaintiff in respect of the plea ; nor 
did the defendants press for the inclusion of the plea in the issue so as to 
focus the attention of the court and of the plaintiff on the controversy. 
The defendant did not call upon the plaintiff to disclose the names of the 
partners. In the circumstances, there is no basis for the dismissal of 
the suit on the ground that the requirements of Section 69 (2) are not 
complied with.** 

(h) The expression "suing as partners’* occurring in S. 69 (2) of the 
Act must be read and understood in the light of the provisions of Order 
30, Civil P.C. It is not unreasonable to infer that the requirement con¬ 
templated by the later part of sub-section (2) of section 69 was intended 
to come into play only in cases where a disclosure of the names and 
particulars is called for in accordance with the provisions of Order 30. 
The conjunction ‘and’ in S. 69 (2) has to be construed in the disjunctive 
sense. If sub-section (2) is to be read as prescribing the two pre-conditions 
in all cases of suits brought in the name of the partnership firm the provi¬ 
sions of Order 30 of the Civil P.C. may be rendered nugatory, or ineffective. 
But if the conjunction ‘and’ is construed in disjunctive sense, and is read 
as ‘or* the later part of sub-section (2) of section 69 would come into play 
only in those cases where a disclosure of the names and particulars is 
nsade under Order 30, Civil Procedure Code.^ 

(iff) Person suing must have been shown in the Register of Firms as 
partner in the firm. The mode of proof of this fact is not restricted. 

Case-law on this question was reviewed also by the Gujarat High 
Court in Bharat Sarvodya Mills Mohatta Bros. (A I R. 1969 Guj. 178), 
and dissenting from Ram Kumar v. Dominion of (A.l.R. 195? All. 
695, Singar Singh v. Sikri Brothers, A.I.R. 1944 Oudh 37 and Chatman Lai 
V Firm New India Traders, A.I.R. 1962 Pat. 25, and partly from iV. 
V.S. Bahai v. S. L. Kapur and Co., A I.R. 1956 PunJ. 25, it was held ; Two 
mandatory requiiements which must be fulfilled before a suit under S. 69 
(2) of the Act can be filed to enforce contractual right by the firm or on 
behalf of the firm are (1) that the firm must be a registered firm, and (2) 
the persons suing are or have been shown in the Register of Firms as 
partners of the firm. Both these conditions are cumulative conditions 
as they have been joined by the conjunction ‘and’ and not by the 
disjunctive ‘or*. So far as S. 69 (2) is concerneo, the first condition 
would only mean that the continuing firm must be a registered firm 
and it docs not require a fresh registration each time that a reconstitution 

1 A.I R. 1952 All. 695 ; A.I.R. 1944 Oudh 37 and A.I.R. 1954 Hyd, 172 relied on ; 

‘ A.I.R. 1964 Punj. 270 distinguished ; A.I.R. 1952 Nag 57and A.I.R. 1965 Pal. 426 

distinguished and held obiter ; (1962) 66 C.W.N. 262 distinturshed and doubted. 

See also to the same effect Balakrishna Trading Corporation v. Krhhna Km up. 

1969 Ker. L.T. 855. 
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or dissolution of the continuing firm takes place. The firm retains its 
identity for the purposes of registration and what is required under S. 63 
of the Act is notifying the changes in the constitution of the firm or as 
regards its dissolution. There would, however, be no fresh entry of regis¬ 
tration so long as the same registered firm continues in existence. As 
regards the second condition, S. 69 (2) is not an enabling provision but 
clearly a disabling p^-ovision. If when the suit is filed by a firm it is 
in reality a suit by all the partners constituting a firm at the time of the 
accrual of the cause of action and they being the plainliffs or the persons 
suing, the names of all these partners who constitute the firm at the time of 
the cause of action (at the time of filing of the suit ?) must be shown to be 
or have been entered in the Register of Firms as partners in the firm. 
If these two conditions are not fulfilled, the suit in the name of the firm under 
O 30, Sch. I of the Civil P.C. would he clearly barred by virtue of Section 
69 {2) of the Act. Where the firm gets reconstituted by introduction of 
a new partner or partners, and the cause of action accrued to such a recooS' 
tituted partnership if the reconstitution is not notified to the Registrar of 
Firms, as all the partners suing in the name of the firm would not be shown 
in the Register of Firms, the second condition would not be fulhlled and 
the bar in Section 69 (2) would be attracted. ^ 

This decision was relied on by the Mysore High Court in M.A. 
Hussain v. P. V. G. K and Bros. (A.I.R. 1970 Mys. 299) in which 
it was re-iterated : “The two requirements which must be fulfilled 
before a suit can be instituted to enforce a contractual right by the firm or 
on behalf of the firm are; (1) that the firm is a registered one and (2) 
that the persons suing are or have been shown in the register of firms as 
partners of ihe firm. As these are the conditions for the institution of the 
suit, the relevant date with respect to which these conditions must be 
satisfied is the date of the institution of the suit. On the date of the 
institution of the suit, the firm must be a registered one and the persons 
suing must either be partners or persons whose names are shown in the 
register of firms as partners. Both the conditions are mandatory and must 
be fulfilled. The suit would be wholly incompetent if either of these 
conditions is not fulfilled. 

“It is clear from this provision that there are two alternatives avail¬ 
able in the second condition. The persons suing may establish eithe®' 
that they are partners on the date of suit or that they are persons whose 
names are shown in the register of firms as partners in the firm. A< 
already observed, the second alternative, namely, the fact that the namei 
of the persons suing have been shown in the Register of Firms as 
partners of the firm can be established either by producing relevant 
register of firms or a certified copy of the same and not by adducing oral 
evidence. But there is no legal bar to prove the first alternative, 
that the persons suing are partners of the firm by adducing evidence otner 
than the register of firms or its certified copy.”^ 

In Balakrishna Trading Corporation v. Krishna Kurup,^ the Kerala 
High Court held : It is not as if that the mention of the plaintiff* name 

1. Finn Kapurchand Dhagaji v. Laxman Trimbak, A.I.R. 1952 Na*. 57 partly 

dissented from. ki 

2, 1969 Kcr. L.T. 855. See Yearly Digest 1970, Colnm. 2533. A.I.R* 1952 Wag. 5/ 
dist. 
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in the Register of Firms as partner of the firm as required by S. 69 (2) of 
the Act can be proved only by producing a certified copy of the Register. 
It may be inferred in other ways also. Thus, when in the acknowledgment 
of the receipt of the statement under S. 58 (1) the plaintiff has been 
referred to as the partner of the firm, it is clear that he has been men¬ 
tioned as a partner in that statement. Read in the background of Ss, 58 
and 59, it follows that the Registrar has been satisfied that the plaintiff 
was a partner and the requirement of S. 69 (2) is fuihlled in such a case. 

In Firm Alwar Iron Syndicate v. Union of India} the Rajasthan 
High Court held : It is incorrect to say that sub-section (2) of 
section 69 merely requires that only the person or persons actually 
signing the plaint on behalf of the firm should be shown in the 
Register of Firms as its partners. The word “persons'’in the sub-section 
has been used in the plural by design and serves an important purpose for 
it brings out the real nature of a partnership firm which cannot consist of 
a single person. Therefore, where in a suit by partnership firm it was found 
on disclosure of the names of existing partners of the firm under O. 30 
Rule 3 of Sch. I of Civil P.C. the names of some of the existing partners 
were not included in the register of firms, the suit was not maintainable. 


There is thus conflict of judicial opinion of (lie various High Courts, 
as noted above, in respect of the true scope and applicability of S. 69 (2) 
of the Act, with particular reference to Order 30, Schedule I of the Civil 
Procedure Code, and it is hoped that in due course it will be resolved by a 
decision of the Supreme Court of India in a case which may come up before 
it in which this point is involved. 


S. Suit in respect of cause of action arising before operation of 
section 69. 

A question of considerable importance, which has come up for 
decision before the various High Courts since the commencement of the 
Act, is whether the effect of sub-section (2) of this section is to bar suits, 
by unregistered firms in respect of the rights of the nature stated there, 
irrespective of the fact that the rights sued upon had occurred before the 
section came into operation. The effect of disallowing claims made in 
respect of such rights by unregistered firms would obviously be to give 
retrosepetive operation to the section.^ 

According to Bombay,® Madras,* Nagpur,® Sind,® Rangoon’ High 


1. A.I.R. 1970 Raj. 86. Case-law discussed ; A.I.R. 1959 Raj. 530, dissented fi-om. 

2. See Re(1898) 2 Q.B. 547, 551, 552. See also Mangoo Pritom Lai v. 
General Iron Hardware Stores Finn, Khargoire, A.I.R. 1956 M.B. 124—M.B. 
Partnership Act, Ss.56. 73—Unregistered firm—suit by, for recovery of dues from 
7-5-1949 to 9-11-50.—Maintainability. 

3. Revappa BabUf 1939 Bom. 61. 

4. OIrdhari Lai Son Co. v. K. Gowder, A.I.R. 1938 Mad. 688 ; Syed Ibrahim v. 
GurnliPga Aiyar, A.l.K. I9y9 Mad. 860 reversing A.I.R. 1938 Mad. IBS ; Ramn 
Mudali V. ShobagmuaU, A.I.R. 1940 Mad. 628. See also Sundaraja v. Mannarsanti, 
(1937) 1 Mad. L.J. 610 and Catholic Sangham v. Rov/Kerwa, A.I.R. 1937 Mad. 
419. 

5. Sarmada Ginning Factory v. Kasturmal Sarvaji, A.I.R 1937 Nag. 125 ; Syed Faqir 
V. Chandrabai, h.X.K. 1940Nag. 367; Hira Laly. Amar C/ww/, A.I.R. 1940 Nag. 137. 

6. Lokramdas y. Tharumaft A.i.K. 1939 Sind 206; Kaliomtas v. Mohcmnuid Akbor, 
A.I.R. 1940 Sind 125 ; Curdinomai v. IJsio Mohd.t A.I.R. 1943 Sind 26. 

7. Soonoiram't. Juniital A,l.K.\9Z%Raa%. Hi. 
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Courts and Ajmer Court^^ ^^the Ac^^cameTnto "Accordmg to these 

a right which accrued Act is not to affect any right 

courts the effect of section 74 Section 74 {a) saves from 

acquired before the enforceV right which accrued before 

the operation of ju. suit i^^nstituied after section 69 came 

it came into operation though t suffered” before the commem 

into force. The words “or ®Ve to be governed by the 

previous words j . enforce subsist- 

right, and section 74. Sub-clauses {a) and 

ing riglus which are saved by clause (c)^oi^se^^^^^ any legal 

(c) of section 74 save g . Section 74 (fe) deals with 

proceeding or remedy in respect of such ri^^^ v 

procedure and nothing else, that is to say it 

enforcing rights and not with rights themselv s. t 

:W?ope?aUo"^^ not be given to the rule laid down in this section.^ 
The question now, however, is only of academic interest. 

6. Other cases. 

Where a partnership is dissolved by the death of a partner a suit by 

Snrwould^orSinadiy bTallowed as is done where a plaintiff asks for a 
substitution of a name to correct a misdescription. 

7. Sub-section (3). 

The opening words of this clause place a claim ^ 

proceedings to enforce a right arising from a contrac on 
S«P'- Fhe same footing as a suit for purposes of ‘he application 

of the provisions of section 69 (1), (2). while sub-clauses (fl) 
section (3) introduce exception to the same f^o „ ^ 

The words “other proceedings to enforce % "f* 
contract” are to be taken as sui generis of a claim of set-off. that is to say, 

Kan.a, Nnin v, SUeikU AUn.cd Hussain 1940 A.M.L.J, 81. Sec also Uscinni Naroin 

V Shco Danma! MotUal, 1936 A.M.b-J. 20. Wyr//;.*/ ^ntihan 

snrendra Sa,h v. ManoUar, A.l.R. 1934 "n lo" 

f l01A^ *10 0 \V N. 1180; Dasaiua Kumar v. Durga DaSy „ o 

j T. Commr., A.P. v. J R. and O. Mills, A.l.R. 19^1 b.C. mi?. 

Shazad Khan v. Darbar Babu, A.l.R. 1937 Pat. 16. . 

gZan Lai v. Abint Gl.afnr, A.l.R. 1935 Lah. 893. In fact the cause of aeon 
S case arose after the section came .n.o opera.mn 

r«“ .“4s-- " 

Ram K itar v. Kishori Lai, 1946 A.W.R. (H.C.) 56. 

Suga Kuer v. Brijraj Ramnivas, A.l.R. 1937 Pat. 526. 


1 . 

2. 

3. 

4 : 

I 

6 

7. 

8 . 
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when sub-sections (1) and (2) relate to the right of bringing a suit, the 
opening words of sub-section (3) relate to the right of setting up a defence 
and have no relation to the entirely different question of a claim to enforce 
the execution of a decree.^ Thus, where in a suit against a partner of an 
unregistered firm, certain property was attached before judgment and 
another partner of the same firm made an application to set aside the 
attachment claiming that the attached property belonged to the partner¬ 
ship as between himself and such partner, it was held that the application 
was not a proceeding to enforce a right arising under a contract between 
the applicant and his partner under section 69 (3) of the Act and the 
application was not asking to enforce any right which depended on any 
contract between him and the other partner. The right which the appli¬ 
cant had and which he was seeking to enforce was that his property should 
not be attached except as allowed by law. This did not depend on contract 
but on the provisions of Civil Procedure Code governing the attachment of 
partnership properly. The application was not, therefore, barred by 
section 69 of the Act.^ 

The words of sub-section (3) of section 69 are very wide and remove 
any disability which existed during the continuance of the partnership. 
Accordingly, one of the partners of a dissolved unregistered partnership 
who by an arrangement with the other partner has become entitled to a 
debt due from a third parly to the partnership can sue to recover that 
debt and it cannot be contended that such a suit is not maintainable by 
reason of S. 69 (2) of the Act.® 

In Sri Baba Commercial Syndicate v. C/iannamasefti (A.I.R. 1968 A.P. 
378). an unregistered firm consisted of two partners. One of them walked 
out and gave up all his rights in the firm. It was held that suit by surviv¬ 
ing partner (to whom by arrangement the collection of debts was entrus¬ 
ted) to realise debt due to the firm from third party was maintainable. It 
was observed in this case : “It will thus be plain that althos^igh an un¬ 
registered firm or any partner of such a firm has no right to bring a suit to 
enforce a right arising out of a contract, yet, after the dissolution of sufch 
a firm a suit brought to realise the debt due on a contract is maintainable 
as it is expressly saved by sub-section (3), Cl. (a) of Section 69. The words 
‘power to realise the property of a dissolved firm’ arc wide enough to 
enable such a suit being brought. I have already stated that the words 
‘power to realise the properly of a dissolved firm’ have to be construed in 
the widest sense and they undoubtedly include a right to realise a debt due 
to the firm.*’* 


2 . 

3. 

4. 


Jamal Usmam Kochi V. Umar Haji Karim, A.I.R. 1943 Nac. 175 on annoni er^rr^ 
1939 N.L.J. 148; dissented from in A.I.R. 1964 Cal. 452 referred 
P0!l) ; SMbayya v. SMarayadu, A.I.R. 1937 Mad. 730. P' 

Subbayya v. Subbarayadu, A.I.R. 1937 Mad. 730. 

S'* ^ Mad. 441 following A.I.R. 1948 

Jheo Dutt V. Pushi Ram, A.I.R. 1947 All. 229 cited at d 640 do« rellpa..n,,« 

See also to the same effect Navinchandra v. Mool Chant! A I R 1^6 ’ Bnm^ i 

Even a suit by one partner against another for damages for misconduct in 
ultimate analysis, must fall within the exceptions. misconduct m the 

^ts Krishnan Neelakantam v. Krishnan Koclwkannan AIR ICfiTiTpr o/: 
Radhey Shyam v Beni Rom MooiChand, A.I.R. 1967 All. 28-f?or i, ingin^ a s^i 

to realise property of a dissolved firm, non-registration of the firm will no? 4 a 
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In Basautlal v. Chiranjilal (A.I R. 1968 Pat. 96) it was'held : The 
cxoression “any right or power to realise the properly of a dissolved nrm 
under S. 69 (3) (a) includes the right to recover debt from the third party as 
well as one of the partners. Consequently, where a partn« brings a smt 
against the other partner after dissolution of the firm 
property of the firm the suit cannot be held to be barred under S. 69 (1) of 

the Act.^ 

In Jagdishchandra Gupta v. Kajaria Traders {India) Ltd., (A.I.R. 
1964 S.C. 1882), the Supreme Court has held : 

Interpretation ejusdem generis or noscitur a soctis need not always 

be made when words showing particular classes 
Cosntructioii of ^^e followed by general words. Before the general. 
sub-secHon (3). words can be so interpreted there must a genus 

constituted or a category disclosed with reference ‘he 

ecneral words can and are intended to be restricted. The expression 
‘Haim of set off’ in S. 69 (3) of the Partnership Act does not disclose a 
cate^ry of a genus. The words ‘other proceedings’ which follow must, 
therefore, receive their full meaning untrammelled by the words a claim 
of set off’t The latter words neither intend nor can be construed to cut 
down the generality of the words ‘other proceedings’. The sub-section 
provides for the application of the provisions of sub-sections (1) and (-) 
to claims of set off and also to other proceedings of any kmd which can 

properly be said to be for enforcement of any right arising from contract 
Ucepi those expressly mentioned as exceptions in sub-section (3) and sub¬ 
section (41 Where therefore a partner of unregistered partnership applies 
under S 8 (2) of the Arbitration Act to enforce a right a^suig from a 
contract between the partners, the proceedings are barred by S 6y(3 ot 
the Partnership Act. (A.I.R. 196! Bom. 65 reversed ; A.I.R. 1957 Punj. 

159 and ^.l.R. 1951 Pat. 196, overruled.) 

In Partabniull Rameshwar v. Fitlchand Kanhiyalal & Co. (A.I.R. 
1964 Cal 45’ • 68 C. W. N. 556) it was held : The expression ‘other 
nrocceding’ in sub-section (3) of S. 69 does not mean a proceeding 

analogous to a scl-off and docs not call for the application of the pnnci- 

ole of ejusden generis or the analogous rule. This, however, does not 
mean that the words are to be interpreted divorced from their context 
or that widest meaning should be given to 

unrestricted but is restricted to tliosc proceedings which have been initialed 
for the purpose of enforcing a right arising from a contract. 
the rights arising under a contract must be the rights specifically laid do\\ 
by it.® The correct test is to consider whether the right arises cither 
directly or indirectly from the contract itself orI 

Bom. 65, A.I.R. 1943 Nag. 175, A.I.R. 1957 Punj 159, A.I.R. 1962 
Punj. 170, dissented from). 

1 Sheo DuU V. Pushi Ram A.I.R. 1917 All. 229 cited at p 640 post reled 

also to the same effect NayUtchondra v. Moot Chmtd, Ad-R- 1966 IBom^ 111 bven 
a suit by one partner against another for damages for misconauci m nc 

ultimate analysis, must fall within the exceptions. 

’xUr, ICrhhnan I^eelakantam V. Krishnatt Koafutkannan, A.I.R. 1967 Ker. VO ; 
f!dty SM BentRa,n Moot Cl,and. A.I.R. ‘967 All. 2»-^r bringing a suu 

lo rSse property of a dissolved firm, non-regislriuion of the firm will not be a 

bar. 
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Application under S. 34 of the Arbitration Act» 1940, for stay of suit 
is not barred by sub-section (3> of S. 69 of the Partnership Act. The suit 
filed by the respondent firm was barred by res-judicata by reason of prior 
dismissal of application under S. 33 of that Act. (A.I.R. 1964 Cal 452). 

In Indramani Mahapatra v. Bijoy Chandra Das'^ it was held : The 
words in S. 69 (3) (a) include the right to recover the properly from a 
partner. 

Where, after the undertaking for which the parties had entered 
into the partnership had been completed, one of the partners sued the 
other to render accounts and dissolve the partnership, it must be held 
that the plaintiff could take advantage of the exception contained in 
S. 69 (3)(a). 

The word ‘‘property** includes a claim for money. 

Where there was unregistered partnership and the undertaking for 
which partnership was formed was completed and one of the partners 
claimed dissolution of partnership and rendition of accounts from the 
others, the suit was maintainable under S. 69 (3) (a). 

Application under S. 20 of the Arbitration Act. 

An application under S. 20 of the Indian Arbitration Act to 
enforce “right arising from a contract** in respect of an unregistered 
partneship is also barred under S. 69 (3). The words “other proceed¬ 
ing’* in S. 69 (3) of the Act have to be interpreted in a manner so as to 
include the matters in sub-clause (a) thereof. The words are not to be 
interpreted as ejusdem generis to the word “set-oft*** and must be interpreted 
independently.^ 

Application under section 13 of Displaced Persons (Debts Adjustment) 
Act, 1951. 

Provisions of S. 69 (3) of the Partnership Act do not bar the filing 
of an application under S. 13 of the Displaced Persons (Debts Adjust¬ 
ment) Act by a firm even though such firm has not been registered and 
the provisions of S. 69 have no application to such proceedings.® 

Suing as partner—Suit on independent right under contract : Where 

there is an agreement between the partners by which some right is created 
which is capable of enforcement independently and without resort to 
general accounts of unregistered partnership, it furnishes entirely a 
different cause of action and the suit of the partner based on that is not 
barred as he cannot be described there as “suing as a partner" Shrirani v. 
Laxmibaif I950N.L.J. 250 : I.L.R. (1950) Nag. 519. 

.Unregistered firm dissolved—suit to recover debt due to partnership 
from.third party in maiotalnable : The words of sub-section (3) of section 
69 are very wide and remove any disability which existed during the 


1. 

2 . 

3. 


(1961) 3 0.J.D. 190. 

$ 

Syed Wahid Hussain V. MaJiaraj Kumar Mahmud Hasun Khan, A.I R. 1961 All 

IS- Chandra Gupta v. Kajaria Traders {India) Ltd., A.I R.’ 

1964 S.C. 1882 referred to at p. 638 ante. 


First National Bank Ltd, v. Industrial Oil Co.. A.I.R. 1962 Puni 170 Dissenied 
from in A.I.R.. 1964 Cal. 452 referred to above. ^ Uissenicd 
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continuance of ihe partnership. Accord^^ngly. one of the Partners of a 
dissolved unregistered partnership who by an arrangement with the other 
panner has become entitled to a debt due from a third Parly to the 
partnership can sue to recover that debt and it cannot ^ contended that 
such a suit is nut maintainable by reason of S. 69 (2) of the Act. Punn^ 
w^v. fi/.X!^rrA-l.R. 1948 Mad. 441 : 1948-1 M.L.J. 394: 1948 

M.W.N. 343 : 6l M.L.W. 895. 

Section 69 (I) and (2) relate to existing as well as dissolved unregis¬ 
tered firm and bar all suits by or on behalf of an unregistered firm or by 
or on behalf of a partner in an unregistered firm unless they come within 
one of the exceptions mentioned in S. 69 (3) [Sheo Dutt v. Pushi Ram, 

Hr 1947 All. 229 : I.L.R. (1946) All. 591 : 1947 All. L.J. 181: 
1947 A.W.R. (H.C.) 219.] 

Suit by partner of dissolved firm against other partners for 
specific sums of money on the allegation that accounts had been 
settled.— Accoii.ats found not to have been properly settled—Court 
can pass decree for accounts : Where a partner in a dissolved firm brings a 
suit against other partners in the firm to recover sp'^cific sums of money on 
the allegation that the accounts were gone into and the sums were found 
due to him, the court can pass a decree for accounts if it is not satisfied 
that there was a proper settlement thereof and it is not necessary that the 
suit should be withdrawn by the plaintiff or dismissed by the court on the 
cround that the relief claimed was not the proper relief {Sheo Dutt v. 
Pushi Ram, A.l.R. 1947 All. 229 : I.L.R. (1946) All, 591 : 1947 A.L.J. 

181. 

Suit for dissolution of any existing partnership and for accounts— 
Date from which plaintiff is entitled to interest on Ihe account decreed : 
In a suit for dissolution of an existing partnership and for accounts the 
plaintiff is entitled to interest on the amount decreed only from the dale 
of the final decree and not from the date of the plaint : {Veerswami v. 
DandaraTonchitte, 60 L.W. 774 : (1947) 2 M.L.J. 450). 


Private reference to arbitration is not precluded : Section 69 (3) does 
not preclude a reference to arbitration without the intervention of a court 
inasmuch as reference to arbitation ‘aliunde’ the court cannot be said to 
be a proceeding within the meaning of the section (A.l.R. 1950 Cal. 391 

followed). 

There appears to be implicit in the terms of S. 69 itself that the 
proceedings contemplated by it are proceedings in court. The various 
sub-sections of S. 69 show that the bar contained in it intended to apply 
only to proceedings in court and that so far as contracts themselves are 
concerned or so far as private forms for the decision of disputes are 
concerned, the liberty of contract or proceeding is in no way restricted 
by the imposition of a requirement of registration {Afeghraj v. Raghunaih, 
A.l.R. 1955 Cal. 278). 

Suit by unregistered firm for reduction of rent not maintainable— 
Right arising out of contract. 

In Gappulu! Gordhandas v. Chunilal Shyam LaP it has been held : 
The moment two persons enter into a contract of tenancy they become 


l. A.I R. 1961 Raj. 286. 



Sec. <9] 


RCOUTKATION Of FIRMS 


641 

subject to certain rights and liabilities by virtue of the provisions of the 
Transfer of Property Act which are not actually part of the contract which 
is entered into between the parties. Additional rights and liabilities 
arising out of the Rajasthan Premises (Control of Rent and Eviction) 
Act, 1950 are similarly superimposed on the terms of the contract. The 
right of a tenant to get his rent reduced to a reasonable amount is not 
conferred on him under the Transfer of Property Act, but it is conferred 
on him under the Rajasthan Premises (Control of Rent and Eviction) Act, 
1950. A suit by a tenant which is an unregistered hrm to get the rent 
reduced is thus a suit to enforce a right arising out of a contract of 
tenancy. The suit, therefore, falls under sub-section (3) of section 69 of the 
Partnership Act. 

Bar under S. 69 (3) if applies to defence in written statement : The 
bar under sub-sections (1) and (2) of S. 69 which is extended by sub¬ 
section (3) of the same section to a claim of set off or other proceeding to 
enforce a right ^arising from a contract’ does not apply to defence taken in 
the written statement, that the properties to which the plaintiff claims an 
exclusive right is the joint property of the plaintiff and the defendants on 
the plea that they are all partners of the property belonging to the hnn 
(Ajit Kumar Maity y. Narendra Nath Jana, A.l.K. 1955 Cal. 224 ; A.I.R. 
1943 Nag. 175 dissented from). 

Sub-section (3) has no application to the execution of decrees 

whether consent decrees or decrees after contest. 

wiMther allies ^to Even if it be held that the phrase “other proceedings 
execution of decrees, to enfore a right arising from contract'* does apply 

to execution proceedings arising out of a consent 
decree, this sub-section is amenable to the provisions of section 4. 
Therefore, where consent decree was passed against a firm in 1926 and 
it was sought to b% executed in 1933, it was held that the bar of section 69 
would not be pleaded in defence.^ 


Clause (a) of sub-section (3) may be split up into two parts,* 
Clause fa) namely, (1) “the enforcement of any right to sue for 
^ the dissolution of firm or for account of a dissolved 


firm” and (2) “enforcement of any right of partner to realise the property 
of a dissolved firm.’* The first part clearly applies to suits between 
partners so that the bar in sub-section (1) does not apply to suits of this 
nature. The second part operates as an exception to the rule stated in sub¬ 
section (2) with the result that it is competent to the partner of a dissolved 
firm to bring an action against a third person to realise the property of the 
firm even though it was never registered. In Narayandas Maganiat Pate! 
V. Shardaprasad Nigam* it was held : The dictum laid down in A.I.R. 1938 
Bom. 108 that all the partners of an unregistered and dissolved firm can sue 
to realise the assets of the dissolved firm cannot be extended to a partner of 
an unrej^stered dissolved firm suing independently of other partners aod 
without joining them as parties, whether as plaintiffs or defendants. 


1 . 

2 . 



Suheyya v. SubbaraoySdu, A.I.R. 1937 Mad. 730. 

Apnayya v.’ S^rao. A.I.R. 19^Boin. 108, explained in Savineb4auirit v. Maotehand, 
AM R. 1966 Botn. 111. ^ 

^958 M.P.C. 3^, 
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It was further held in this case : A partner can bring a suit to recover 
a money when the transaction is in his own name only when the other party 
was dealing with him. and had no notice of the existence of a partnership. 

In this case in a suit for recovery of an amount of money brought 
by A against B, B raised the plea that the suit was filed on behalf of 
unregistered partnership and was therefore incompetent. The trial court 
found that A was in partnership with two other persons who were not 
parties to this suit. In appeal, the question was whether a suit was 
^ved by sub-section (3) of section 69 of the Act. It was held 
that on the facts in this case, A could not take advantage of the 
provisions of S. 69 (3). He must stand by his case and fail on the view 
that he was entitled to sue not in a personal capacity but only as a 
partner of the unregistered dissolved firm. 


To the first category of part (0 of sub-clause (a) of sub-section 

(3) belong cases where a suit is brought by a partner 
(nerstp unregistered firm against then w-part- 

for accounts. or their representatives for dissolving of the firm. 

In this class of cases the court while dissolving the 
firm necessarily settles the accounts between the partners in order to pass 
a final decree in the suit. Provision for this class of cases is made by 
Ihe words at the beginning of sub-clause (u) which give the “right to sue 
for the dissolution of a firm.** These words read in the context and 
reasonably interpreted can only mean that the right to ask for all conse¬ 
quential reliefs such as taking of accounts and passing of a final decree 
is saved by the exception.^ The other category covers cases in which a 
firm is dissolved otherwise than by a decree of the Court. In this class 
of cases it may be necessary for a partner to have the accounts of the firm 
settled by the court. The words “or for account of a dissolved firm** in 
sub-clause (a) are used to make provision for this class. Accordingly it 
was held in Gulab Rai v. Shibba Mai' that in the case of an unregistered 
firm it is competent to the partners of the unregistered firm to sue their 
co-partners for the accounts of the partnership dealings and transactions, 
and where a suit is brought by a partner of an unregistered firm for the 
dissolution of partnership, he can in such a suit join the prayer for 
accounts with dissolution. On Letters Patent Appeal the same case was 
again considered by a special Bench of the Allahabad High Court in 
Shibba Maly. Gulab Rai,^ and it was reiterated that if a partner of an 
unregistered firm sues for the dissolution of partnership, he is entitled to 
the ordinary decree which the court passes in such a suit. Provision is 
made for this decree in Order 20, K. 15, Qvi! Procedure Code. The right 
of a partner therefore of an unregistered* firm to a decree for accounts in 
a suit for dissolution remains unaffected by the provisions for section 69 
of the Act in view of the proviso contained in sub-section (3) thereof. 
A partner of unregistered firm has the right to include a claim for accounts 
in a suit for dissolution. He need not bring two separate suits for 
them. 


1. Gulab Ral v. Shibba Mah A.I.R. 1937 All. 674. 

2. I id. 

f 

3. A.I.R. 1939 All. 735, ovemilixig Magan Behari Lai v. Ram Part^ Slfigh 0 A,T^ 
1939 All. 535. See also Damodar v. Khusot, A.I.R. 1943 Nag. 12. 
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See. 


Even if a firm became dissolved by the reliicment of some partners, 

«suu hu dissolved firm can maintain a suit, 

Suit by dbiolTed properly registered, for realising the money due to the 

dissolved firm, by virtue of the provisions of S. 69 ti) 

(o). The provisions of sub-sections (1) and ( 2 ) do not affect the right or 

power to realise the property of a dissolved firm. It is immaterial in such 

a case that the firm is unregistered or defectively registered. 

Where the firm is unregistered, a suit for accounts will be barr^ 

unless the case is covered by one of the exceptions 
Suit by sartner enumerated in S. 69 (3). Under S. 69 (3)ifl), the suit 

will not be barred if it is for accounts of dissolved firm. 
dissoWed firm. partnership was constituted to do business 

for one reason, and the reason was over, the partnership stands djsso ved 
and the suit for accounU can be said to be one for accounts of a dissolved 

firm. Consequently, the provisions of 

of the Act do not bar the entertainment of the suit. . 

lion and accounts is protected from bar under sub-sections (1) and (*) oi 

S. 69 of the Act,3 

A prayer for dissolution of partnership through court is a compen¬ 
dious mode of asking fourfold relief: (1) a declaration 
What does dls« partnership stands dissolved from a certain 

solution of part- , ^2) a declaration as to who the partners are and 

nership include ? W proportionate shares ; (3) a prayer that 

accounts be taken and the assets and liabilities of the partnership as on 

the date of dissolution be determined 

These prayers are implicit in the prayer for dissolution made m a sjid for 
dissolution of partnership” and it is in this sense that this expression is 

used in section 69 of the Act.* 

Parl(/n of sub-clause (fl) refers to any right or power to realise the 

property of a dissolved firm. A debt duetoafi.mis 
Property. part of its property. A suit to realise such a debtis a 

suit to enforce a right to realise the property and it would seem to fall 
within the exception in section 69 (3) (a). Hence, where an unregistered 
partnership has been dissolved, money due partnership from a third 

party in respect of dealing between him and the partnership during its 
subsistence can be recovered by means of a«uit. 

A suit by the partners of a dissolved firm to recover unliquidated 
damages for the breach of contract is a suit to 

the dissolved firm. Damages for breach of contracts are assets of the 

Sohanlal Pachisia 4 Co. v. Balaway Khemanl. A.I.R. 1954 Cal. 179. 

Mohcd€od<u V. Ghcruldt Pdrokh, i.L«R (1956) 1 Cal- 297. 

Abdul Razaakv.Mashiruddin Ahmed, A.I.R. 1959 Cal. 660. See ^so Ka.Aey v. 

AI.R. I 960 Kerala 286-Suit for dissolution of unregistered partner¬ 
ship—Decree can direct taking and rendition of account. 

Jhandumat v. Rulla Ram, A.I.R. 1937 Lah. 633. 

ShanmughaMudaliarw. Raihna Mudallar, 1948 Mad. 187 dissenting from 

Ponnapla Chettiar v. Bodappa Chef liar A.I.R. 1945 Mad. 
held that section 69 is a bar to a suit by a person, claiming to b®. 
fw the outstandings due to the dissolved unregistered partnership 
would otherwise defeat thejg-ovisionsof the AcO For the same 
Shmtl, AI.R. 1938 Bom- 108 ; Rm Kumar V. Kfshori Lai. A.I.R. 1946 All- 


1 . 

2 . 

3. 

4. 

5. 
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firm and as such they can be realised by the partners of the dissolved 
firm althougli the firm has not been registered. The partners are not 
debarred from maintaining a suit under section 69 of the Act. It is 
true that the transferability and attachability are two of the important 
insignia of the property but they are not the only ones. A right to 
sue for damages for breach of contract though not transferable or attach¬ 
able is property within the meaning of section 69 (3) (o).* 

The words “any right or power to realise the property of a dissolved 
firm” in section 69 (3) {a) include the right to recover the property from 
a third party or from a partner from whom the property may be recover¬ 
able and the word “property’* must be interpreted to include a claim for 
money. Hence, a suit by A, the partner of an unregistered dissolved firm, 
against B, the other partner, to recover (1) the sum which v/as overdrawn 
by B from the partnership assets and (2) the amount which was B*s share 
of the loss incurred by the partnership is suit to recover the property of 
a dissolved firm williiii ilie meaning of the exception contained in section 
69 (3) {a).^ 

Suit between partners of dissolved firm to realise property of firm 
is saved by sub-section (3) (o) of S. 69 of the Act.® 

In Molid. Abdul Semad v. Madarsa Uovifther^^ during the period 

Properly ofdfs- of* partnership, the Government directed the firm 
solved firm. consisting of the plaintiffs and the defendants to pay 

a sum of Rs. 8,223-6*8 as surcharge on the stocks of 
paddy held by the partnership. The money was paid. Subsequently, the 
firm complained to the Government challenging the legality of the Gov¬ 
ernment’s order levying the surcharge. As a result of further considera¬ 
tion, the Government directed a refund of a portion of the surcharge 
which had been collected from the firm. In pursuance of that direction, 
the defendants were paid Rs. 1,820-12-0 on 23rd October, 1961, nearly 
three years after the dissolution of the partnership. The plaintiffs 
instituted a suit claiming that, since their share of the profits of the 
partnership was a half they were entitled to a half of the sum of 
Rs. 1,820-12-0. It was held : The surcharge refundable to the firm had 
been realised on behalf of the firm. The plaintiffs were seeking now 
not to realise the property of the dissolved firm but to realise from some 
of the partners of the former firm the plaintiffs’ share of the money that 
had been realised. The plaintiffs could not therefore be said to be 
enforcing or exercising any right or power to realise the property of the 
dissolved firm, The suit was not within the terms of the exception 
enacted in S. 69 (3) (a) of the Act. 

In Daitari Mohapatra y. Brindaban Matia^^ it was held . The word 
“property * would ordinarily include both movable and immovable 

1. Bhagwanjt MorarjiGoculdasM. Alembic Chemical Works Co. Ltd, A.I.R. 1943 
Bom. 385- 

2. Shoo Dutt V. Puski Ram. A.I.R. 1947 All. 229. 

3. Laxmi Devi v. Mahadeb Prasad Rimgtha, 1959 Cal. L.J. 1. 

4. A.I.R. 1959 Mad. 440 : (1959) I Mad. L.J. 309. 

5. A.I.R. 1959 <>is^ 110 ; 25 Cut. L.T. 34, followed in Bedabar Sahu v. Khetramanl, 

1969 Ons^ IM^Defendaot agrwinglb pay certain sum to plaiiitiff on 
accounts taken after dissolution of unregistered firm: claim for recovery of 
aprreed amount falls within cl. (a) of S. 69 (3). 
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property and would, therefore, include money also. Where it was clearly 
alleged in the plaint that the agreement between the partners was that 
the plaintiff should maintain the accounts of the firm, when the partnership 
is dissolved by the operation of law and plaintiff considers that a certain 
sum of money is due to him from the defendant, he cannot bring a,suit 
for accounts but can only bring a suit claiming the amount due to him on 
the basis of the accounts of the firm as maintained by him. The non¬ 
registration of the firm under the Partnership Act will not operate as bar 
to the maintainability of the suit in view of clause (fl) of sub-section (3) 
of S. 69 of the Act. 

In Mirza Najm Effindi v. Kohinoor Footwear Co. (A.I.R. 1946 All. 
489, 491) it was held ; The outstandings of a firm are property and a suit 
to recover such outstandings will be a suit to realise the property. The 
partnership having come to an end by expiry of the term fixed, it will be 
deemed to have been dissolved as provided in S. 42, Partnership Act, and 
the plaintiffs would be entitled to realise their outstanding commission 
even if they were partners and members of a firm which is not registered. 

The words “power to realise the property of a dissolved firm" in 
S. 69 (3) do not merely mean turning the property into money by sale. 
The outstandings of a firm are property and a suit to recover such out¬ 
standings will a suit to realise the property. 

Section 69 (3).(a) includes claim for money due to dissolved firm 
either by parioer or by third parly—Unregistered dissolved firm—Suit by 
one partner against ocher to recover amount overdrawn by latter from part¬ 
nership assets and latter*s share of loss incurred by partnership is to 
recover property of dissolved firm within S. 69 (3) (a): The words “any right 
or power to realise the property of a dissolved firm" in section 69 (3) (a) 
included the ri^t to recover the property from a third parly or from a 
partner from whom the property may be recoverable and the word 
‘property’ must be interpreted to include a claim for money. Hence, a 
siiit by A, the partner of an unregistered dissolved firm, against B, the 
other partner to recover (1) the sum which was overdrawn by B from the 
partnership assets and (?) the amount which was B’s share of the loss 
incurred by the partnership is a suit to recover the property of a dissolved 
firm within the meaning of the exception contained in S. 69 (3) (a). [Sheo 
Dun V. Pushi Ram. A.I.R. 1947 All. 229: I. L. R. (1946) AH. 591 : 
1947 A. L. J. 181 : 1947 A. W. R- (H. C.) 219.] 

Section 69 (a)—Association in contravention of S. 11 (2), Companies 
Ac(» 1956—Suit by some members against others—Maintainability—Rewa 
State Companies Act, 19355 S. 4 (2). 

Where an association of more than twenty persons is fonned in 
contravention of S. 11 (2) of the Companies Act and a-daim is made by 
some members of such illegal association against another member on the 
footing that the association should be treated as legal in order to give 
rise to a liability to render accounts in respect-of the transaction of the 
association, such a claim is clearly untenable. Where a plaintiff comes 
to court on allegations which on the face of them show that the contract 
of partnership on which he sues is illegal, the only course for the courts 
to pursue is to say that he is not entitled to any relief on the allegations 
nude as the courts cannot adjudicate in respect of contracts which the 
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law declares to be illegal. Further, the analogy of S. 69 (3) (fl) of the 
Partnership Act, 1932, does not apply to the case as under that Act an 
unregistered firm is hot illegal ; there is no direct ccmpulsion that partner* 
ship firm must be registered though the disabilities consequent on non* 
registration may be extremely inconvenient.* 

Suit by partners of dissolved firm against third party. 

Section 69 imposes a disability for non-registration only during 
the subsistence of the partnership, and the words in S. 69 (3) (fl), 
particularly ‘or any right or power to realise the property of a dissolved 
firm* remove any disability which existed during the continuance of the 
partnership. Hence, where a suit is brought by the partners of a 
dissolved firr.- for compensation from the railway for non-delivery of 
consignment, -sub-^ectiDD (2) has no application.^ 

Section 69—Application by existing partners against partners not 
registered on the relevant date^ under S 8(2} of the Arbitration Act for 
appointment of Arbitrator to settle dispute inter se—S 69(3) is no bar to 
such application—Arbitration Act, X oi 1940, S. 8(2). 

Where certain partners ask for an enforcement of arbitration clause 
by an application under S. 8(2) of the Arbitration Act against other 
partners whose names were not registered, on the relevant dates, S. 69(3) 
of the Partnership Act is no bar to that application. Under S. 69(3) the 
provisions of sub-ss. (I) and (2) should apply to ‘other proceedings*. The 
essential requisite of a suit filed under S. 69(1) is that a firm should be 
registered and the person suing is or has been shown in the Register of 
Firms as a partner of the firm. A suit under S. 69(2) requires additionally 
that the persons suing are or have been shown in the Register of Firms as 
partners in the firm. The requirement of the fiartners being shown in the 
Register of Firms is essential only for a ‘person* suing under sub-s. (1) 
and ‘persons’ under sub-s. (2). Partners not shown as partners in ^e 
Register of Firms is not fatal as they are not ‘persons suing* but are only 
sued. 


[Kapur Chand Jain v. Jai Bhagwan Gupta, 68 P.L.R. 620 : 1966 Cur. 

L.J. 594].=* 

8. Sub-seclion (4). 

This sub-section exempts from the operation of this section firms 
whose places of business are all outside of India or in areas exempted 
from the operation of this Chapter under section 56. Such firms are 
competent to file suits or other legal proceedings or plead set-offs in 
any court in the provinces having jurisdiction, even though not registered 
under the Act,* 

Sub-section (fi) exempts from the operation of section 69 (1), (2) 
suits and claims in the nature of set-off not exceeding in value onehundira 

1. Bofiri Prashad V, tiogarmal, K.I.K. 1959 S.C. 559: 1959 S CJ. 394: 1959 S.C.A 
483 

2: Bthari Lai Shyainstmdar v. Union of India, A.I.R. 1960 Pat, 397. 

3. See Yearly Digest, 1966, colimts. 2119, 2120. 

4. As to Berar, sea notes oc pages 7 and 8 ante and Cokul Das v. Kesheroo, A.l.R 
1937 Nag. 134. 
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rupees in respect of 

where a suit is above the value of one hundred rupees, u . 

aZit of the prohibition prescribed by the ^ec and a ^decree cannot do 

passed even for an amount less than one hundred rupees. 

Miscellaneous cases 

j-arr siMssr asLT £ 

partition. 

A firm which was carrying 9" s%®un,°ab" wto 

Punjab was registered '’V . ,he pSi’on of India took place, 

at Lahore on 16th August. 19^ before the parurio registra- 

Held ; Once there was undM that Acf and continued to 

tion continued to the registration became the regis- 

fUt tis ixz sffl s” fKf rs'% 

Kapur Chand v. Dey Raj Madan Gopal, A.I.R- 1963 S.C. 58 ]. 

(2) Sections 69, 74. 

DeroptiL R. BisHan,t.er Na.h, 1964 

Cut. L.J. 42). 

Plaintiff firm reeistercd as a firm-Certificate of registration iwt 

(3) Plamtitt nrin Honied in the written statement— 

1965 M.P.L.J. 

(Notes) 29]. 

70 Any person who signs any statement, amending 
. statement, notice or intimation under this 
.S hi.fp.JS: Chapter^xontaining any particular which he 
SdS;? knows to be Talse or does not believe to be 

true or particulars which he knows to be incom- 

E!;? taJS.men. Uioh m., id » .hr«= month, o, 
with fine, or with both. 

>71. in (The State Government)* may make rules 
^ J urescribing the fees which shall accompany 
„rr" '* ” drcuments%ent to the Registrar of Firms. oT 

1 Nldhu Charan Sahai v. Jogindra Nath Pal, 42 Cal. W.N, 841. 

1 A“»»nde<l by the Adapution Order, 1937 and by the Adaplation of Uws 

Oederp 1950. 
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which shall be payable for the inspection cT documents in the 
custody of the Registrar of Firms, or for copies from the 
Registrar of Firms : 

Provided that such fees shall not exceed the maximum 
fees specified in Schedule I. 

(2) The (State Government)* may also make rults— 

{a} prescribing the form of statement submitted 
under section 58, and of the verification thereof; 

(b) requiring statements, intimations, and notices 
under sections 60, 61, 62 and 63 to be in pres¬ 
cribed form, and prescribing the form thereof; 

{c) prescribing the form ol the Register of Firms, 
and the mode in which entries relating to firms 
are to be made therein, and the mode in which 
such entries are to be amended or notes made 
therein ; 

(d) regulating the procedure of the Registrar when 
disputes arise ; 

{e) regulating the filing of documents received by 
the Registrar ; 

(/) prescribing conditions for inspection of original 
documents ; 

(^) regulating the grant of copies ; 

{h) regulating the elimination of registers and 
documents ; 

(i) providing for the maintenance and form of an 
Index to the Register of Firms ; and 

{]) generally, to carry out the purposes of this 
Chapter. 

(3) All rules made under this section shall be subject to 
the condition of previous publication. 

In Durga Prosad v. Registrar of Firms (A.I.R. 1966 Cal. 573), the 
Calcutta High Court held : Rule 8 of the Bengal Partnership Rules, 1933, 
appears to indicate that a discretion i? given to the Registrar to make 
enquiries. It also makes it clear that in enquiring the Registry acts in 
quasi-judicial manner in the sense that he should call for the original deeds 
and documents or other evidence as he thinks fit. 

1. As amended by the Adaptation Order, 1937 and by the Adaptatioo of Laws 
Order, 1950. 
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CHAPTER VIII 

SUPPLEMENTAL 


Mode of giving 
pablk ttolkt 


72. A public notice under this Act is 
given— 


(a) where it relates to the retirement or expulsion of 
a partner from a registered firm, or to the dissolution 
of a registered firm, or the election to become or not 
to become a partner in a registered firm by a person 
attaining majority who was admitted as a minor to 
the benefits of partnership, by notice to the Registrar 
of Firms under section 63, and by publication in the 
local official Gazette and in at least one vernacular 
newspaper circulating in the district where the firm, 
to which it relates has its place or principal place of 
business, and 


(b) in any other case, by publication in the local official 
Gazette and in at least one vernacular newspaper 
circulating in the district where the firm to which it 
relates has its place or principal place of business. 

This section should be read with sections 30, 32, 33, 45, and 63. 


Mode of giving public notice. 

This section prescribes the mode giving public notice of certain 
matters relating to partnership firms. All public notices under the section 
should be published in the Gazette and in a local vernacular newspaper. 
In the case of registered firms, in addition to such notice in the local 
official Gazette and a vernacular newspaper, it is necessary that notice 
must ^ given to the Registrar of Firms under section 63 where the matter 
relates to—(o) the retirement or expulsion of a partner, {b) the dissolution 
of the firm, or (c) the election on attaining majority, to become or not to 
become a partner, by a person who as a minor was admitted to the benefits 
of partnership. 

Pabllc notice-*Provisions of S. 72 mandatory. 

Provisions of section 72 of the Act are mandatory and notice in any 
other form will not be valid.* 

1. Xama Rao v. Venkateswara Rao, (1962) 1 Andh. W.R. 247 ciled at p, ante, 
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73, This section has been repealed by the Repealing 
Act I of 1938, which latter Act now contains the repealing 
clause. The repealing section ran as under : 

‘’The enactments mentioned in Schedule 11 are hereby repealed to 
the extent specilied in the fourth column thereof.** 


74. Nothing in this Act or any repeal eflected thereby 
Savings. shall affect or be deemed to affect — 

(a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commence¬ 
ment of this Act, or 

(b) any legal proceeding or remedy in respect of any 
such right, title, interest, obligation or liability, or 
anything done or suffered before the commencement 
of this Act, or 

(c) anything done or suffered before the commencement 
of this Act, or 

(d) any enactment relating to partnership, not expressly 
repealed by this Act, or 

(e) any rule of insolvency relating to partnership, or 

(f) any rule of law not inconsistent vdth this Act, 

Scope and application. 

This section is intended to save rights existing as well as rules of 

law existing at the time of the commencement of tnc 
Act not rcifos- Act where they are not specifically affected by any 
pective. provisions of the Act It would seem , 

clauses (o), (6) and (c) above and section 1 (3) mat 

the Act is not retrospective in its effect. 


As already noted, ^ there is a conflict of judicial opinion on the question 

of the interpretation of clauses (o) and (b). Accormng to 

Conflict of opi- Calcutta, Allahabad, Patna and Lahore High Coims 

oion. it saves only the rights and not procedure with me 

result that a suit instituted by an unregistered nm 
after the coming into force of section 69 is bad for non-registration under 
Sn 69 even though the cause of action had arisen before that date. 
Thropposhe view had been held by Bombay, Nagpur, Madras, Smd 

I^er Td Rangoon High Courts. The latter view jtd iay 

based on the plain language of clauses (a) and (6) above anoma^ 

be accepted as correct.* 


1. See notes on pages 635, 636 ante. 

2. See also Desai, p. 275. 
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The legal proceedings indicated in clause (^) should not be inter¬ 
preted as meaning proceedings pending at the time 
“Legal” proceed- of commencement of the Act.* From the opening 
logs—clause (b). words “any legal proceedings or remedy’’ it is clear 

that the sub-section relates to those proceedings or 
remedies which were open to a party in respect of any right, title, interest, 
obligation or liability which had already been acquired, accrued or incurred 
before the commencement of this Act.* The absence of the words 
“pending**, and “taken** indicate that it was not the intention of the 
legislature to exempt from the operation of section 69 only proceedings 
which had been instituted.^ 


This clause is intended to hll up a gap in case of a lacuna in the 

Act itself®; it in effect recognizes the right of the 
nuset court to decide cases not covered by this Act or the 

Indian Contract Act, or the general principles of the law of contract.^ 


The terms of section 74 of the Act save not only the rights accrued 
before the 1st October, 1933, but also the remedy to enforce those rights. 
When the right to sue arose on the 30th July, 1933, the bar of section 69 
does not apply to a suit by a registered firm after the 1st October, 1933, 
in respect of the ri^t which accrued due before that date. The fact that 
Article 85 of the Limitation Act, 1908 applies to the account on which 
the suit is brought and that time is extended under that article to the last 
day of the accounting year of which the plaintiff can take advantage, that 
being a date after 1st October, 1933, would not affect the date on which 
the course of action accrued for purposes of section 74 of the Act. Such 
last date of the accounting year is necessary and relevant only for the 
purpose of deciding the question of limitation. Article 85 of the Limita¬ 
tion Act, 1908 only extends the time for the purpose of calculating 
limitation, but does not affect section 74 of the present Act which saves 
in certain cases the right to sue for a debt due and acknowledged before 
the 1st October, 1933.® 


1. Syed tbrahim y. Guriilinga Aiyar^ A.l.K. 19^9 Mad. 185. 

2. Ram Gopat v. Net Rom, A.I.R 1941 All. 178. disapproving the remarks of Bennet 
J. in Daaumal v. Babu Ram, I.L.R. S8 All. 495 See also remarks of Ounkicy J. 
in Soonoiram v. Jiingilat, (1938) Rang L.R. 371 and of Beaumont C.J. in RtvapM 
V. Babu. (1938) 40 Bom. L.R. 1275.1277. 

3. cr S 46 Engtish Partnership Act; for an instance of the application of a simitar 
rule under the English Sale of Goods Act, see BuofA Steamship Co. v. Cargo Ffeet 
/run Co., (1916) 2 K.B. 570. 

4. Bbc Keshavlal v. Partapsingh, A.I.R. 1932 Bom. 168 (case of a discharge of surety). 

5. Gurdinomal v. Usto Mohammad^ A.I.R. 1943 Sind 26. 
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MAXIMUM FEES 
{See sub-section (1) of section 71) 


■ " ~i 

Documcni or act in respect of which the 
fee is payable. 

Maximum fee. 

Statement under section 58 . 

Three rupees. 

Statement under section 60 . 

One rupee. 

Intimation under section 61 

One rupee. 

Intimation under section 62 . 

One rupee. 

Notice under section 63 . 

One rupee. 

Application under section 64 . 

One rupee. 

Inspection of the Register of Firms 
under sub-section (1) of section 66. 

Eight annas for inspecting one volume of 
the Register. 

Inspection of documents relating to a 
firi.i under sub-section (2) of section 66. 

Eight annas for the inspection of all 
documents relating to one firm. 

Copies from the Register of Firms 

1 Four annas for each hundred words or 

1 part thereof. 


SCHEDULE II 

{This Schedule has been repealed by the Repealing Act / of 1935 *) 

ENACTMENTS REPEALED 
{See section 73) 



No. 

Short title. 

Extent of repeal. 

1 

2 

3 

4 

1872 

IX 

1 

The Indian Contract 
Act» 1872. 

Exceptions 2 4 3 to section 
27. 

The whole of Chapter XI 

1920 

Burma Act Vn 

1 

The Burma Registra* 
(ion of Business 
Names Act» 1920. 

The whole. 


1. Repealing clause now coouioed is the Repealing Act I of 1938. 





APPENDIX A 

THE ENGLISH PARTNERSHIP ACT. 1890 

AN ACT TO DECLARE AND AMEND THE LAW OF 

PARTNERSHIP 

{I4tk August, J890) 

Bo it enacted by the Queen’s most Excellent Majesty, by and 
wHb the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this Parliament assembled, and by the authority of the 
mme, as follows: 


Nature of Partnership 

1. Definition of partnership.—(1) Partnership is the relation which 
subsists between persons carrying on a business in common with a view 
of profit. 

(2) But the relation between members of any company or association 
which is— 

(а) Registered as a company under the Companies Act. 1862. or 
any other Act of Parliament for the time being in force and 
relating to the registration of joint stock companies ; or 

(б) Formed or incorporated by or in pursuance of any other Act 
of Parliament or Letters Patent, or Royal Charter ; or 

(c) A company engaged in working mines within and subject to the 
jurisdiction of Stannaries ; 

in not partnership within the meaning of this Act. 

t. Rules for determining existence of partnersbip.—ueier- 
mining whether a partnership does or does not exist, regard shall be had 
to the ipllowiog rules 

(0 Joint tenancy, tenancy in common, joint properly, common 
ivopcrty, or part ownership does not of itself create a partner¬ 
ship as to anything so held or owned, whether the tenants or 
owners do or do not share profits made by the use thereof. 

(2) The sharing of gross returns does not of itself create a partner- 
to Ip whether the persons sharing such returns have or have 
not a joint or common right or interest in any property from 

which or from the use of which the returns arc derivedT ^ 

% 
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THE INDIAN PARTNERSHIP ACT 
m The receipt by a person of a share of the profits of a business 

‘ ^ Is pr/mrypc/e evidence that he is a partner m the busmess, but 
hf receipt of such a share, or of a payment contingent on or 
varying with the profits of a business, does not^f itself make 
him a partner in the business ; and in particular 

(a) The receipt by a person of debt or other liquidated amount by 
^ ^sta S or otherwise out of the accruing profits of a 

busies does not of itself make him a partner m the business or 

liable as such : 

(b) A contract for the remuneration of a servant or agent of a 
nerson engaged in a business by a share of the profits of the 
business does not of itself make the servant or agent a partner 
in the business or liaftle as such : 

(c) A person being the widow or child of a deceased partner and 
^ ' ret^ving by way of annuity a portion of the profits made m 

the business in which the deceased person was a partner, is not 
by reason only of such receipt a partner m the business or liable 

as such : 

(if) The advance of money by way of loan to a 

or about to engage in any busmess on a contract with tha 
person that the lender shall receive rate of interest varying with 
the profits or shall receive a share of the profits arising from car- 
rying on the business, does not of itself make a partner with the 
wrsen or persons carrying on the business or “* *“''*• 

Kovided that the contract is in writing, and signed by or on 
behalf of all the parties thereto. 

A person receiving by way of annuity or otherwise a portion of 

^ ,he^[X of a business in consideration of the sale by him of 

the goodwill of the business is not by reason only of such 
receipt a partner in the business or liable as such. 

3 Postponement of rights of person landing or selling in eonsidtrt- 
tlon of sjrof profits in case of insolveney.-ln the event of any I«rso„ to 
whom money has been advanced by way of loan upon such a contract a 
k mentioned in the last foregoing section or of any buyer of a Soodwill m 
foSation of a share of profits of the business, being adjudged a 
hanlcrfipt entering into an arrangement to pay his creditor 
Sv killings ?n the pound, or dying in insolvent circumstances, t^ 

{rnder of the loan shall not be entitled to recover 
in money or money's worth have been satisfied. 

fi.MHSisS'Sf-Sj®! 

firm-name. 

(2) In Scollano a firm is a distinct 

of whom it is composed, but ao mdividtial partner may be $ 
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decree or diligence directed against the firm and on payment of the debts 
is entitled to relief pro rata from the firm and its other members. 

Relations of partners to persons dealing with them 

5. Power of partner to bind the firm.—Every partner is an agent 
of the firm and his other partners for the purposes of the business of the 
partnership ; and the acts of every partner who does any act for carrying 
on in the usual way business of the kind carried on by the firm of which 
he is a member bind the firm and his partners, unless the partner so acting' 
has in fact no authority to act for the firm in the particular matter, and 
the person with whom he is dealing either knows thafthe has no authorityi 
or does not know or believe him to be a partner. 

6. Partners bound by acts on behalf of the firm.—An act or 
instrument relating to the business of the firm and done or executed in the 
firm-name, or any other manner showing an intention to bind the firm by 
any person thereto authorised, whether a partner or not. is binding on the 
firm and all the partners. 

Provided that this section shall not affect any general rule of law 
relating to the execution of debts or negotiable instruments. 

7. Partner using credit of firm for private purposes.—Where one 
partner pledges the credit of the firm for a purpose'apparently not 
connected with the firm^s ordinary course of business, the firm is not 
bound, unless he is in fact specially authorised by the other partners ; but 
this section does not affect any personal liability incurred by an individual 
partner. 


8. Effect of notice that firm will not be bound by acts of partner.— 

If it has been agreed between the partners that any restriction shall be 
placed on the power of any one or more of them to bind the firm, no act 
done in contravention of the agreement is binding on firm with respect to 
persons having notice of the agreement. 

9. Liability of partners.—Every partner in a firm is liable jointly 
with the other partners, and in Scotland severally also, for ail debts and 
obligations the firm incurred while he is a partner ; after his death his 
estate is also severally liable in a due course of administration for such 
debts and obligations, so far as they remain unsatisfied, but subject in 
England or Ireland to the prior payment of his separate debts. 

10. Liability of the firm for wrongs.—Where, by any wrongful act 
or omission of any partner acting in the ordinary course of the business of 
the firm or with the authority of his co-partncrs, loss or injury is caused to 
any person not being a partner in the firm, or any penalty is incurred, the 
firm is liable therefor to the same extent as the partner so acting or 
omitting to act. 

11. Misapplication of money or property received for or in custody 
of the firm.—In the following cases, namely— 

(n) Where one partner acting within the scope of his apparant 
authority receives the money or property of a third person and 
misapplies it; and 
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(b) Where a firm in the course of its business receives money or 
property of a third person, and the money or property so 
received is misapplied by one or more of the partners while it is 
in the custody of the firm ; 

the firm is liable to make good the loss. 

12. Liability for wrongs joint and several.—Every partner is liable 
jointly with his co-partners and also severally for everything for which the 
firm while he is a partner therein becomes liable under either of the two 
last preceding sections. 

13. Improper employment of trust-property for partnership purposes. 
—If a partner being a trustee, improperly employs trust-property in the 
business or on the account of the partnership, no other partner is liable for 
the trust property to the persons beneficially interested therein : 

Provided as folllows :— 

(1) This section shall not affect any liability incurred by any 
partner by reason of his having notice of a breach of trust; and 

(2) Nothing in this section shall prevent trust money from being 
followed and recovered from the firm if still in its possession 
or under its control. 

14. Persons liable by ^‘holding out.’*—(1) Every one who by words 
spoken or written or by conduct represents himself, or who knowingly 
suffers himself to be represented, as a partner in a particular firm, is 
liable as a partner to any one who has on the faith of any such represen¬ 
tation given credit to the firm, whether the representation has or has 
not been made or communicated to the person so giving credit by or 
with the knowledge of the apparent partner making the representation 
or suffering it to be made. 

(2) Provided that where after a partner’s death the partnership 
business is continued in the old firm name, the continued lise of that name 
or of the deceased partner’s name as part thereof shall not of itself make 
his executors or administrators estate or effects liable for any partnership 
debts contracted after his death. 

15. Admissions and representations of partners.—An admission or 
representation made by any_ partner concerning the partnership affairs, 
and in the ordinary course' of its business, is evidence against the firm. 

16. Notice to acting partners to be notice to the firm.—Notice to 

any partner who habitually acts in tne partnership business of any matter 

relating to partnership affairs operates as notice to the firm, except in the 

case of a fraud on the firm committed^y or with the consent of that 
partner. 

17. Liabilities of incoming and outgoing partners.—(1) A person 
who is admitted as a partner into an existing firm doe^ not thereby become 
liable to the creditors of the firnr for anything done before he became a 
partner. 

(2) A partner who retires from a firm does not thereby cease to be 
liable for partnership debts oif obligations iqcurred before bis retirement* 
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(3) A retiring partner may be discharged from any existing liabilities 
by an agreement to that effect between himself and the members of the 
firm as newly constituted and the creditors, and this agreement may be 
either express of inferred as a fact from the course of dealing between the 
creditors and the hrm as newly constituted. 

18. Revocation of continuing guaranty by change in hrm.—A conti¬ 
nuing guaranty or cautionary obligation given either to a firm or to a third 
person in respect, of the transactions of a firm is, in the absence of agree¬ 
ment to the contrary, revoked as to future transactions by any change in 
the constitution of the firm, to which, or of the firm in respect of the tran¬ 
sactions of which, the guaranty or obligation was given. 

Reiations of Partners to one another 

19 Variation by consent of terms of partnership.—The mutual rights 
and duties of partners, whether ascertained by agreement or defined by this 
Act, may be varied b'y the consent of all the partners, and such consent 
may be either express or inferred from a course of dealing. 

20. Partnership property.—(1) All property and rights and interests 
in property originally brought into the partnership stock or acquired, 
whether by purchase or otherwise, on account of the firm, or for the 
purposes and in the course of the partnership business, are called in this 
Act partnership property, and must be held and applied by the partners 
exclusively for the purposes of the partnership and in accordance with the 
partnership agreement. 

(2) Provided that the legal estate or interest in any land, or in 
Scotland the title to and interest in any heritable estate, which belongs 
to the partnership, shall devolve according to the nature and tenure there* 
of, and the general rules of law thereto applicable, but in trust, so far as 
necessary, for the persons benefcially interested in the land under this 
section. 

(3) Where co-owners of an estate or interest in any land or in Scot¬ 
land of any heritable estate, not being itself partnership propcrty,c are 
partners as to profits made by the use of that land or estate, and purchase 
other land or estate out of the profits to be used in like manner, the land 
or estate so purchased belongs to them, in the absence of an agreement to 
the contrary, not as partners, but as co-owners for the same respective 
estates and interests as are held by them in the land or estate first men¬ 
tioned at the date of the purchase. 

21. Property bought with partnership money.—Unless the contrary 
intention appears, property bought with money belonging to the firm is 
deemed to have been bought on accouni of the firm. 

22. Conversion into personal estate of land held as partnership 
property.—Where land or any heritable interest therein has become part¬ 
nership properly, it shall, unless the contrary intention appears, be treated 
as between the partners (including the representatives of a deceased 
-partner), and also as between the heirs of a deceased partner and his 
executors or administrators, as personal or movable and not real or herit¬ 
able estate. 

23. Procedure against partnership property for a partner's separate 
judgment debt —(1) After the commencement of this Act a writ of execu¬ 
tion shall not issue against any partnership property except on a judgment 
against the firm. 
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(2) The High Court, or a Judge thereof, or the Chancery Court of 
the county palatine of Lancaster, or a county court, may, on the appli¬ 
cation by summons of any judgment creditor of a partner, make an order 
charging that partner’s interest in the partnership property and profits with 
payment of the amount of the judgment debt and interest thereon, and 
may by the same or a subsequent order apnoint a receiver of that partner’s 
share of profits (whether already declared or accruing), and of any other 
money which may be coming to him in respect of the partnership, and 
direct all accounts and inquiries, and give all other orders and directions 
which might have been directed or given i-f the charge had been made in 
favour of the judgment creditor by the partner, or which the circumstances 
cf the case may require. 

(3) The other partner or partners shall be at liberty at any lime to 
redeem the interest charged, or in case of a sale being directed, to purchase 

the same. 

(4) This section shatT apply m the case, of a cost-book company as if 
the company were a partnership within the meaning of this Act. 

(5) This section shall not apply to Scotland. 

24. Rules as to interests and duties of partners subject to special 
agreement.—The interests of partners in the partnership property and their 
rights and duties in relation to the partnership shall be determined, subject 
to any agreement express or implied between the partners, by the following 
rules: 

(1) All the partners arc entitled to share equally in the capital and 
profits of the business, and must contribute equally towards the losses 
wlicther of capital or otherwise sustained by the firm. 

(2) The firm must indemnify every partner in respect of payments 
made and personal liabilities incurred by him— 

(<;) In the ordinary and proper conduct of the business of the 
firm : or, 

(/;) In or about anything necessarily done for the preservation of the 
business or property of the firm. 

(3) A partner making, for the purpose of the partnership, any actual 
payment or advance beyond the amount of capital which he has agreed to 
subscribe, is entitled to interest at the rate ot five percent, per annum from 
the date of the payment or advance. 

(4) A parinei is not entitled, before the ascertainment of profits, 
to interest on the capital subscribed by him. 

(5) Every partner may ^takc part in the management of the 
partnership business. 

(6) No partner shall be entitled to remuneration for acting in the 
partnership business. 

(7' No person may be introduced as a partner without the consent 
of all existing partners. 

(8) Any difterence arising as to ordinary matters connected with the 
partnership business may be decided by a majority of the partners, but no 
change may be made in the nature of the partnership business without the 
consent of all existing partners. 

(9) The partnership books are to be kept at the place of business 
of the partnership (or the principal place, if there is more than one), and 
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every partner may, when he thinks fit, have access to and inspect and copy 
any of them. 

25. Expulsion of partner. —No majority of the partners can expel 
any partner unless- a power to do so has been conferred by express 
agreement between the partners. 

26. Retirement from partnership at will.—(1) Where no fixed term 
has been agreed upon the duration of the partnership, any partner may 
determine the partnership at any time on giving notice of his intention so 
to do to all the other partners. 

(2) Where the partnership has originally been constituted by deed, a 
notice in writing, signed by the party giving it, shall be sulficieiU for this 

purpose. 

27. Where partnership for term is continued over, continuance on 
old terms presumed.—(1) Where a partnership entered into for a fixed term 
is continued after the term has expired, and without any express new 
agreement, the rights and duties of the partners remain the same as they 
were at the expiration of the term, so far as is consistent with the incidents 

of a partnership at will. 

(2) A continuance of the business by the partners or such of theni as 
habitually acted therein during the term, without any settlement or liquida¬ 
tion of the partnership affaiis, is presumed to be a continuance ot the 

partnership. 

28. Duty of partners to render accounts, etc.—Partners are bound 
to render true accounts and full information of any things affecting the 
partnership, to any partnef or his legal representatives. 

29. Accountability of partners for private profits.—(1) Tvery partner 
must account to the firm of any benefit derived by him without the consent 
of the other partners from any trans.i rtion concerning the partnership, or 
from any use by him of the parlnciship property, name or business 

connection. 

(2) This section applies also to transactions undertaken after a 
partnership has been dissolved by the death of a partner, and before the 
affairs thereof have been completely wound up. cither by any surviving 
partner or by the representatives of the deceased partner. 

30. Duty of partner not to compete with firm.—If a partner, 
without the consent of the other partners, carries on any business of the 
same nature as and competing with that of the firm, he must accounl for 
and pay over to the firm all profits made by him in that business. 

31. Rights of assignee of share in partnership.—An assignment by 
nny partner of his share in ilie partnership, either absolute or by way of 
mortgage or redeemable charge, does not, as against the other partners, 
entitle the assignee, during the continuance of the partnership, to inlcrfcic 
in the management or administration of the partnership business or alfairs, 
or to require any accounts of the partnership transactions, or ro inspect 
the partnership books, but entitles the assignee only to receive the 
share of profits to which the assigning partner would otherwise be entitled 
and the assignee must accept the account of profits agreed to by the 
partners. 

(2) In case of a dissolution of the partnership, whether as respects 
all ihe partners or as respects the assigning partner, the assignee is entitled 
to receive the share of the partnership asseu to which the assigning partner 
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is entitled as between himself and the other partners, and, for the purpose 
of ascertaining that share, to an account as from date of the dissolution. 

Dissolution of Partnership, and its consequences 

32. Dissolution by expiration or notice.—Subject to any agreement 
between the partners a partnership is dissolved* 

(а) If entered into for a fixed term, by the expiration of that term : 

(б) If entered into for a single adventure or undertaking, by the 
termination of that adventure or undertaking : 

(c) If entered into for an undefined time, by any partner giving 
notice to the other or others of his inteniion to dissolve the 
partnership. 

In the last-mentioned case the partnership is dissolved as from the 
date mentioned in the notice as the date of dissolution, or if no date is so 
mentioned as from the date of communication of the notice. 

33. Dissolution by bankruptcy, death, or charge.— (!)Subject to any 
agreement between the partners, every partnership is dissolved as regards 
all the partners by the death or bankruptcy of any partner. 

(2) A partnership may, at the opt»on of the other partners, be 
dissolved if any partner suffers his share of the partnership properly to be 
charged under this Act for his separate debt. 

34. Dissolution by illegality of partnership.—A partnership is in 
every case dissolved by the happening of any event which makes it 
unlawful for the business of the firm to be carried on or for the members 
of the firm to carry it on in partnership. 

35. Dissolution by the court.—On application by a partner the 
court may decree a dissolution of the partnership in any of the following 
cases ; 

^(a) When a partner is found lunatic by inquisition or in Scotland by 
cognition, or is show'n to the satisfaction of the court to be of 
permanently unsound mind in either of which cases the applica¬ 
tion may be made as well on behalf of that partner by his 
committee or next friend or person having title to intervene as 
by any other partner : 

(6) When a partner, other than the partner suing, becomes in any 
other way pernianenlly incapable of performing his part of the 
particular contract: 

(c) When a partner, other than the partner suing, has been guilty of 
such conduct as, in the opinion of the court, regard being had 
to the nature of the business, is calculated to prejudicially affect 
the carrying on the business : 

(d) When a partner, other than the partner suing, wilfully or persis¬ 
tently commits a breach of the partnership agreement, or other¬ 
wise so conducts himself in matters relating to the partnership 
business that it is not reasonably practicable for the other 
partner O’’ partners to carry on the business in partnership 
with him : 

(e) When the business of the partnership can only be carried on at 
a loss : 

Repealed by the Mental Health Act, 1959. 
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(/) Whenever in any case circumstances have arisen which, in the 
opinion of the court, render it just and equitable that the 
partnership be dissolved. 

36. Right of persons dealing with firm against apparent members 
of firm,-—(1) Where a person deals with a firm after change in its constitu¬ 
tion he is entitled to treat all apparent members of the old firm as still being 
members of the firm until he has notice of the change. 

(2) An advertisement in the London Gazette as to a firm whose 
principal place of business is in England or Wales, in the Edinburgh 
Gazette as to a firm whose principal place of business is in Scotland and 
in the Dublin Gazette as to a firm whose principal place of business is in 
Ireland, shall be notice as to persons who had not dealings with the firm 
before the date of the dissolution or change so advertised. 

(3) The estate of a partner who dies or who becomes bankrupt, or 
of a partner who, not having been known to the person dealing with the 
firm to be a partner, retires from the firm, is not liable for partnership 
debts contracted after the date of the death, bankruptcy or retirement 
respectively. 

37- Right of partners to notify dissolution.—On the dissolution of a 
partnership or retirement of a partner, any partner may publicly notify 
the same, and may require the other partner or partners to concur for 
that purpose in all necessary or proper acts, if any, which cannot be done 
without his or their concurrence. 

38. Continuing authority of partners for purposes of winding up.— 
After the dissolution of a partnership the authority of each partner to bind 
the firm, and the other rights and obligations of the partners, continue 
notwithstanding the dissolution so far as may be necessary to wind up the 
affairs of the partnership and to complete transactions begun but unfinished 
at the time of dissolution, but not otherwise. 

Provided that the firm is in no case bound by the acts of a partner 
who has become bankrupt; but this proviso does not affect the liability of 
any person who has after the bankruptcy represented himself or knowingly 
suffered himself to be represented as a partner of the bankrupt. 

39. Rights of partners as to application of partnership property.— 
On the dissolution of a partnership every partner is entitled, as against the 
other partners in the firm, and all persons claiming through them in rfespect 
of their interests as partners, to have the properly of the partnership 
applied in payment of the debts and liabilities of the firm, and to have the 
surplus assets after such payment applied in payment of what ma> be due 
to the partners respectively after deducting what may be due from them as 
partners to the firm ; and for that purpose any partner or his representa¬ 
tives may on the termination of the partnership apply to the court to wind 
up the business and affairs of the firm. 

40. Apportionment of premium where partnership prematurely 
dissolved.—Where one partner has paid a premium to another on entering 
into a partnership for a fixed term, and the partnership is dissolved before 
the expiration of that term, otherwise than by the death of a partner, the 
court may order the repayment of the premium, or of such part thereof as 
it thinks just, having regard to the terms of the partnership contract and to 
the length of time during which the partnership continued ; unless 
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(a) the dissolution is, in the.judgment of the court wholly or chiefly 
clue to the misconduct of the partner who paid the premium, or 

(b'i ilic partnership has been dissolved by an agreement containing 
no provision for a return of any part of the premium. 

41 Rights where partnership dissolved for fraud or misrepresen¬ 
tation—(1) Where a partnership contract is rescinded on the ground of 
the fraud or misrepresentation of one of the parties thereto, the party 
entitled to rescind is, without prejudice to any otner tight, entitled 

(a) to a lien on, or right of retention of, the surplus of the partner¬ 
ship assets, after satisfying the partnership liabilities, for any sum 
of money paid by him for the purchase of a share in the 
partnership and for any capital contributed by him, and is, 

(b) to stand in the place of the creditors of the firm for any payments 
made by him in respect of the partnership liabilities, and 

(<) to be indeminfied by the person guilty of the fraud or making 
the representation against all the debts and liabilities of the firm. 

42 Ki* Ills of outgoing partner in certain cases to share profits made 
after dissolution —(1) Where any member of a lirm has died or otherwise 
ceased to he a partner, and the surviving or continuing partners 
carrv on the business of the firm with capital or assets without any final 
settlement of accounts as between the firm and the outgoing partner or 
his estate, then, in the absence of any agreement to the contrary, the 
outgoing partner or liis estate, is entitled at the option of himself or his 
representatives to such share of the profits made since the dissolution as 

the court may find to be attributable to the use of his share of the part¬ 
nership assets or to interest at the rate of five per cent, per annum on the 
amount of his share of the partnership assets. 

(2) Provided that where by the partnership contract an option is 
<iivcn to surviving or continuing partners to purchase the interest of a 
deceased or oulgoins partner, and that option is duly exercised, the 
estate of the deceased partner, or the outgoing partner or his estate, as 
the case may be, is not entitled to any further or other share of profits j 
but if any partner assuming to act in exercise of the option does not in all 
material respects comply with the terms thereof, he is liable to account 
under the foregoing provisions of this section. 

43. Retiring or deceased partner's share (o be a debt.—.Subject to 
anv agreement between the partners, the amount due from surviving or 
continuing partners to an outgoing partner or the representatives or a 
deceased partner in respect of the outgoing or deceased partner s snare is 
a debt accruing at the date of the dissolution or dcatli. 

34 Rule for distribution of assets on final settlement of accounts.— 
In settling accounts between the partners after a dissolution of partnership, 
the following rules shall, subject to any agreement, be observed : 

(f/) 1 osses, including losses and deficiencies of capital, shall be paid 
first out of profits, next out of capital, and lastly, if necessary, 
by the partners individually in the proportion m which they 
were entitled to share profits : 

(/;) The assets of the firm including the sums, if any, contributed by 
the partners to make up losses or deficiencies of capital, snati oe 
applied in the following and order : 
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1. In paying the debts and liabilities of the firm to persons 
who are not partners therein ; 

2. In paying to each partner ratcably what is due from the firm 
to him for advances as distinguished from capital; 

3. In paying to each partner rateably what is due from the firm 

to him in respect of capital; 

4. The ultimate residue* if any, shall be divided among the 
partners in the proportion in which profits are divisible. 

Supplemental 

45. Definitions of ‘‘court” and “business”.--In this Act. unless the 
contrary intention appears,—the expression “court includes every court 
and judge having jurisdiction in the case. 

The expression “business” includes every trade, occupation or 
profession. 

46. Saving for rules of equity and common law.—The pies of 
equity and common law applicable to partnership shall continue m force 
except so far as they are inconsistent with the express provisions of this Act. 

47. Provision as to bankruptcy in Scotland.—(1) In the applica¬ 
tion of this Act to Scotland the bankruptcy of a firm or of an individual 
shall mean sequestration under the Baiikmptcy (Scotland) Acts, and also 
in the case of an individual the issue against htm of a decree of cessio 

bonorum. 

(2) Nothing in this Act shall alter the rules of the law of Scotland 
relating to the bankruptcy of a firm of the individual partners thereof. 

M8. Repeal.—The Acts mentioned in the Schedule to this Act are 
hereby repealed to the extent mentioned in the third column of that 

Schedule. 

Commencement of Act.—This Act shall come into operation on 
the first day of January one thousand eight hundred and ninety-one. 

50. Short title.-This Act may be cited as the Partnership Act. 1890. 

SCHEDULE' 

ENACTMENTS REPEALED 


Session and Chapter. 

Title or Short Title. 

Extent of Repeal. 

19 & 20 Viet. c. 60... 

The Mercantile Law Amend- 
ment (Scotland) Act, 1856. 

1 

Section seven. 

19 & 20 Viet. c. 97... 

1 

The Mercantile Law Amend¬ 
ment Act, 1856. 

Section four. 

22 & 29 Viet. c. 86... 

1 

An Act to amend the law of 
partnership. 

1 

The whole Act. 


1. Repealed by the S.L.R. Act, 1908. 
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APPENDIX B 


REPEALED SECTIONS OF THE INDIAN CONTRACT 
ACT, 1872, RELATING TO PARTNERSHIP 

CHAPTER XI 


OF PARTNERSHIP 


239. “Partnership” defined.—“Partnership** is the relation which 
subsists between persons who have agreed to combine their property, 
labour or skill in some business and to share the prolits thereof between 
them. 

“Firm” defined.—Persons who have entered into partnership with 
one another are called collectively a “firm” 

Illustrations 


(a) A and B buy 100 bales of cotton which they agree to sell for 
their joint accont ; A and B are partners in respect of such cotton. 

(b) A and B buy 100 bales of cotton agreeing to share it between 
them. A and B are not partners. 

(c) A agrees with B a goldsmith to buy and furnish gold to B to 
be worked up by him and sold and that they shall share in the resulting 
profits or loss. A and B are not partners. 

{d) A and "B agree to work together as carpenters but that A shall 
receive all profits and shall pay wages to B. A and B are not partners. 

(c) A and B are joint owners of a ship. This circumstauce does not 
make them partners. 

240. Lender not a partner by advancing money for share of profits. - 
A loan to a person engaged or about to engage in any trade or undertaking 
upon a contract with such person that the lender shall receive interest at a 
rale varying with the profits or that he shall receive a share of the profits 
does not of itself constitute the lender a partner or render him responsible 

as such. 


241. Property left in business by retiring partner or deceased 
partner's representative.—In the absence of any contract to the contrarj^ 
property left by a retiring partner or the representative of a d^eased 
partner to be used in the business is to be considered a loan within the 
meaning of the last preceding section. 


a 


242. Servant or agent remunerated by share of profits not 
partner —No contract for the remuneration of a servant or agent of any 

person engaged in any trade or undertaking by a shdte of the profits or 

s^uch trade or undertaking shall of itself render such servant or agent 
responsible as a partner therein nor give him the rights of a partner. 

243 Widow or child of deceased partner receiving annuity 
profits not a partner.-No person being widow or child of a dweasca 
oariner of a trade and receiving by way of annuity a proportion or me 

Pits made by such trader in J^i%business shall by reason ^ 
receipt be deemed to be partner of such trader or be subject to a > 

liabilities incurred by him. 
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244> Ferton receiving portion of profits for sale of gMdwitt not a 
partner. —No person receiving by way of annuity or otherwise a portion ^ 
of the profits of any business in consideration of the sale by him of the 
goodwill of such business shall by reason only of such receipt be deemed 
to be partner of the person carrying on sudh business or be subject to his 
liabilities. 

245. Responsibility of person leading another to believe him a 
partner.—A person who has by words spoken or written or by his conduct 
led another to believe that he is a partner in a particular firm is responsible 
to him as partner in such firm. 

246. Liability of person permitting himself to be represented as a 
partner —Any one consenting to allow himself to be represented as a 
partner is liable as such to third persons who on the faith thereof give 
credit to the partnership. 

247. — Miaor partacr not personally liable but his share is.“A person 
who is under the age of majority according to the law to which he is 
subject may be admitted to the benefits of partnership but cannot be made 
personally liable for any obligation of the firm ; but the share of such 
minor in the property of the firm is liable for the obligations of the firm. 

248. Liability of minor partner on attaining majorhy —A person 
who has been admitted to the benefits of partnership under the age of 
majority becomes on attaining that age liable for all obligations incurred 
by the partnership since he was so admitted unless he gives public notice 
within a reasonable time of his repudiation of the partnership. 

24SL Partner’s liability for debts of partnership —Every partner is 
liable for all debts and obligations incurred while he is a partner in the 
usual course of business by or on behalf of the partnership ; but a person 
who is admitted as a partner into an existing firm does not thereby become 
liable to the creditors of such firm for anything done before he became a 
partner. 

250. Partner’s liability to third persons for neglect or fraud of 
co-partners.—Every partner is liable to make compensation to third 
persons in respect of loss or damage arising from the neglect or fraud of 
any partner in the management of the business of the firm. 

251. Partner’s power to bind co-partners,—Each partner who does 
any act necessary for or usually done in carrying on the business of 
such a partnership as that of which he is a member binds his co-partners 
to the same extent as if he were their agent duly appointed for that 
purpose. 

Exception. —If it has been agreed between the partners that any 
restriction shall be placed upon the power of any one of them, no act done 
in contravention of such agreement shall bind the firm with respect to 
persons having notice of such agreement. 

Illustrations 

(a) A and B trade in partnership, A residing in England and B in 
India. A draws a bill of exchange in the name of the firm. B has no 
notice of the bill, nor is he at all interested in the transactions. The 
firm is liable on the bill, provided the holder did not know of the circum- 
itaoces under which the bill was drawn. 
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(b) A being one of a firm of solicitors and attorneys draws a bill of 
exchange in the name of the firm without authority. The other partners 
are not liable on the bill. 

(e) A and B carry on business in partnership as bankers. A sum of 
money is received by A on behalf of the firm. A does not inform B of 
such receipt and afterwards A appropriates the money to his own use. 
The partnership is liable to make good the money. 

((/) A and B are partners. A with the intention of cheating B goes 
to a shop and purchases articles on behalf of the firm such as might be 
used in the ordinary course of partnership business and converts them to 
his own separate use there being no collusion between him and the seller. 
The firm is liable for the price of the goods 

252 Annulment of contract defining partners' rights and oMigations.— 
Where partners have by contract regulated and defined as between them¬ 
selves their rights and obligations^ch contract can be annulled or altered 
only by consent of all of them which consent must either be expressed or 
be implied from a uniform course of dealing. 

Illustration 

A, B and C intending to enter into partnership execute written articles 
of agreement by which it is stipulated that the nett profits arising from 
the partnership business shall be equally divided between them. Afterwards 
they carry on the purtnership business for many years, A receiving one-half 
of the nett profits and the other half being equally divided between B and C. 
All parties know and acquiesce in this agreement. This course of dealing 
supersedes the provision in the articles as to the division of profits. 

253. Rules determining partners’ mutual relalmns where no contract 
to contrary.—In the absence of any contract to the contrary the relations 
of partners to each other are determined by the following rules ;— 

(\) all partners are joint owners of all property originally brought 
into the partnership slock or bought with money belonging to 
the partnership or acquired for purposes of the partnership 
business. All such property is called partnership property. 
The share of each partner in the partnership property is the 
value of his original contribution increased or diminished by his 
share of profit or loss : 

(2) ail partners are entitled to share equally in the profits of the 
parinership business and must contribute equally towards losses 
sustained by the partnership : 

(3) each partner has a right to take part in the management of the 
partnership business : 

(4) each partner is bound to attend diligently to the business of the 
partnership and is not entitled to any remuneration for acting 
in such business : 

(5) when differences arise as to ordinary matters connected with the 
partnership business, the decision shall be according to the 

opinion of the majority of the partners ; but no change m me 
nature of the business of the partnership can be made except 

with the consent of ail partners : 

(6) no person can introduce a new partner into a firm without the 
consent of all partners ; 
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(7) if from any cause whatsoever any member of a partnership ceases 
to be so, the partnership is dissolved as between all the other 
members: 

(8) unless the partnership has been entered into for a fixed term, 
any partner may retire from it at any time : 

(9) where a partnership has been entered into for a fixed term, no 
partner can, during such term, retire except with the consent of 
all the partners, nor can he be expelled by his partners for any 
cause whatever, except by order of court : 

(10) partnerships, whether entered into for a fixed term or not, are 
dissolved by the death of any partner. 

254. When court may dissolve partnership.—At the suit of a partner 
the court may dissolve the partnership in the following cases : — 

(1) when a partner becomes of unsound mind : 

(2) when a partner, other than the partner suing, has been adjudi¬ 
cated an insolvent under any law relating to insolvent debtors : 

(3) when a partner, other than the partner suing, has done any act 
by which the whole interest of such partner is legally transferred 
to a third person : 

(4) when any partner becomes incapable of performing his part of 
partnership contract: 

(5) when a partner, other than the partner suing, is guilty of gross 
misconduct in the affairs of the partnership or towards his 
partners : 

(6) when the business of the partnership can only be carried on at 
a loss. 

255. Dissolution of partnership by prohibition of business.—A 
partnership is in all cases dissolved by its business being prohibited by law. 

256. Rights and obligations of partners in partnership continued 
after expiry of term for which it was entered into.—If a partnership 
entered into for a fixed term be continued after such term has expired, the 
rights and obligations of the partners will, in the absence of any ageeement- 
to the contrary, remain the same as they were at- the expiration of the 
term, so far as such rights and obligations can be applied to a partnership 
dissolvable at the will of any partner. 

257. General d.ities of partners. — Partners are bound to carry on 
the business of the partnership for the greatest common advantage, to be 
just and faithful to each other, an I to render true accounts and full infor¬ 
mation to all things affecting the partnership to any partner or his legal 
representatives. 

258. Account to firm of benefit derived from transaction affecting 
partnership.—A partner must account to the firm for any benefit derived 
from a transaction affecting the partnership. 

lUustralions 

{a) A, B and C are partners in trade. C without the knowledge of 
A and B obtains for his own sole benefit u lease of the house in which the 
partnership business is carried on. A and B ure eniiilcd to participate, if 
they please, in the benefit of lease. 
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(6) A, B and C are carrying on business together in partnership as 
merchants trading between Bombay and London. D, a merchant 
in London, to whom they make their consignments, s^retly allows C a 
share of the commission which he receives upon such consignments in 
consideration of C’s using his influence to obtain the consignments for 
him. C is liable to account to the firm for the money so received by him. 

259. Obligation to fir.n of partner carrying on competing business.— 
If a partner, without the knowledge and consent of the other partners, 
carries on any business competing or interfering with that of the firm, he 
must account to the firm for all profits made in such business, and must 
make compensation to the firm for any loss occasioned thereby. 

260. Revocation of continuing guarantee by change in the firm.—A 
continuing guarantee given either to firm or to a third person in respect 
of the transactions of a firm is, in the absence of agieement to the 
contrary, revoked iTs to future, transactions by any change in the 
constitution of the firm to which or in respect of the transactions of which 
such guarantee was given. 

261. Non-liability of deceased partner’s estate for subsequent 
obligation. The estate of a partner wlio has died is not in the absence of 
an express agreement liable in respect of any obligation incurred by the 
firm after his death. 

262. Payment of partnership debts and of separate debts.—Where 
there are joint debts due from the partnership and also separate debts due 
from any partner the partnership property must be applied in the first 
instance in payment of the debts of the firm, and if there is any surplus, 
then the share of each partner must be applied in payment of his separate 
debts or paid to him. The separate property of any partner must be applied 
first in the payment of his separate debts and the surplus (if any) in the 
payment of the debts of the firm. 

263. Continuance of partner’s rights and obligations after dis¬ 
solution.—After a dissolution of partnership, the rights and obligations 
of the partners continue in all things necessary for winding up the business 
of the partnership. 

264. Notice of dissolution.—Persons dealing with a firm will not be 
affected by a dissolution of which no public no tice has been given unless 
they themselves had notice of such dissolution. 

265. Winding up by court on dissolution or after termination.— 
Where a partner is entitled to claim a dissolution of partnership or where 
a partnership has terminated, the court may, in the absence of any contract 
to the contrary, wind up the business of the partnership, provide for the. 
payment of its debts and distribute the surplus according to the shares of 
the partners respectively. 

266. Limited liability partnerships, incorporated partnerships and 
joint stock companies —ExtraorJinary partnerships such as partnership 
with limited liability, incorporated partnerships and joint stock companies, 
shall be regulated by the law for the time being in force relating thereto. 
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APPENDIX C 

RESOLUTION 

New Delhi, the 24th March, 1930 

No, 354-U29‘C. & <7.—The Government of India have had under 
consideration the desirability of amending and bringing up to date the 
law relating to partnership. It is proposed that the changes should be 
embodied in a self-contained enactment which will replace that portion 
of the Indian Contract Act, 1872, which deals with this subject. A 
preliminary draft Bill has already been prepared which the Govei'nor- 
General in Council has decided to remit to a small committee of experts 
before it is introduced in the Indian Legislature. The previous examina¬ 
tion of a highly technical piece of legislation of this character by a 
committee composed of lawyers of eminence will, he feels assured, com¬ 
mand general approval. The committee will be constituted as follows : — 

Chairman — 

The Honourable Sir Brojendra Lall Mitter., Kt., Bar-at-Law, 
Member of the Council of his Excellency the Governor-General. 

Members^ 

Sir Dinshah Fardunji Mulla, Kt., C.I.E., M.A., LL.B., Advocate, 
Bombay; 

Mr. Alladi Krishnaswami Ayyar. Advocate-General, Madras; 

Mr. Arthur Eggar, M.A., Bar-at-Law, Government Advocate, 
Rangoon. 

The committee will meet in Simla by the first week of May, 1930. 
The Government of India hope to introduce the Bill during the next 
session of the Indian Legislature. 

ORDER.—Ordered that copies of the Resolution be forwarded 
to the Governments of Madras and Burma, the Home, Finance and Com¬ 
merce. Departments, Sir Dinshah Mulla, Mr. A. Krishnaswami Ayyar and 
Mr. A. Eggar for information. 

Ordered also that the Resolution be published in the Gazette of 
India. 

L. GRAHAM, 

Secretary to the Government of India, 
{Gazette of India. 1930, Part I, page 280.) 

APPENDIX D 

REPORT OF THE SPECIAL COMMITTEE 
To 

His Excellency the Governor-General in Council. 

In accordance with the Legislative Department Resolution No. 
354-1-29 C. & G. dated the 24th March, 1930, (Appendix C), we, the 
members of the Conjmittee appointed by the Govetnment of India to 
examine the provisions of the Bill to amend the law relating to partnership, 
have the honour to submit the'following report 



670 


THE INDIAN PARNNERSHIP ACT 


1. The constitution of the Committee was as follows 
Chairman :— 

The Honourable Sir Brojendra Lall Mitte/, Kt., Bar-at-Law, 
Law Member of the Council of the Governor-General. 


Members :— 

(1) Sir Dinshah FardunJ’ Vlulla, fCt., C.T.E., M.A., LL.B., Advo¬ 
cate, Bombay. 

(2) Mr. Alladi Krishanswami Ayyar, Advocate-General, Madras. 

(3) Mr. Arthur Pggar, M.A., Bar-at-Law, Government Advocate, 
Rangoon. 

M-- DG. Mitchell. C.I.E., I.C.S,, Officiating Secretary to the 
■■ Government of India. Legislative Departrnent attended the 
meeUftgs of the Committee and Mr. A. de C. Williams, I.L.b., 
Deputy Secretary of the same Department, acted as Secretary to 

the Committee. 

1 The engagements of some of its members prevented the Commit¬ 
tee from meeting for some time, but it assembled at New Delhi on the 3^ 
of November 1930, when its first meeting was held, and it continued its 
deliberations daily until Monday, the 17th. A Bill to define and amend the 
law relating to partnership, with notes setting forth the reasons for its 
various nrovi.sions which had already been prepared in the Legislative 
Deparimcnt, was placed before us and formed the basis of our discussions. 

2. In paragraph 8 of the Report of the Special Committee on the 
Sale of Goods Tiill. which was adopted as the Statement of Objects and 
Reasons to that Bill, it was said 


“When Sir James Stephen moved the Indian Contract Bill, he 
admitted that it was not, and could not pretend to be. a complete code 
unon the branch of law to which it related. He, however, expressed a 
hope that in later yc.'irs it would be easy to enact supplementary chapters 
relating to liie several branches of the law of contract which the Bm 
did not much. This hope has never been fulfilled. In the later years it 
was found more convenient to have separate enactments for the several 

branches of the law of contract, e g. the Transfer of Pro^riy Act, the 

Negotiable Instruments Act. and the Merchant Shipping Act. In our 
noinion. in view of the complexity of modern conditions the time has now 
rome when this nroccss should be accelerated by embodying the different 
branches of law rel.itir.g to contract in separate self-contained enactm^ents , 
and we hope the Bill which we attach to our Report may be passed into 
law at an Lrly date and may be but the first of the senes required to 
complete the task which wc have oullincd above.” 

3 The present Bill is the second of the series foreshadowed by the 
Special' Committee, and like its predecessor is based on the corresponding 

Eng'lish Act, in this case the Partnership Act, 1890 (53 and ^4 Vict. c. 39L 
Thf law relating to partncrsliip is at present contained m Chapter ^ 
the Indian Contract .Act. 1872, which was based on the rules mclud^ n 
the Report of the Indian Law Commission presided over bv Lord Rom y 
in 1866^ These rules were based on English precedents. The '’J?, 
h-n in view was in the words of Sir James Stephen who P''o>ed the 

Indian Contract Bill through the Council, “that of providing a body of 
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law to the Government of the country so expressed that it might 
be readily understood both by English and Indian Government servants 
without extrinsic help from the English law libraries.” With that object 
in view the Select Committee on the Indian Contract Bill in its Report 
dated 22nd February, 1870, said that many important matters relating to 
partnership were left unnoticed in Chapter XI. In addition to these 
omissions the development of trade in India has shown further matters on 
which legislation is now required. In the absence of clear and definite 
rules on these points Indian courts have held that Chapter XI of the Indian 
Contract Act is not exhaustive and have relied on analogies drawn from 
the English law. In regard to partnership the position is much the same 
as that in regard to the sale of goods : and the remarks of the Special 
Committee on the Sale of Goods Bill in paragraph 6 of their Report may 
be repeated with cogency :— 

“Whatever merit the simple and elementary rules embodied in the 
Indian Contract Act may have had and however sufficient and suitable 
they may have been for the needs which they were intended to meet in 
1872 the passage of time has revealed defects the removal of which has 
become necessary in order to keep the law abreast of the developments of 
modern business relations.” 

4. The Special Committee showed that the English Sale of Goods 
Bill was “a very successful and correct codilication of this branch of the 
mercantile law” and that it had been adopted in most of the British 
possessions and many of the United States of America, with only such 
small variations as were found necessary to* adapt its provisions to local 
circumstances. The Special Committee, therefore, adopted the Sale of 
Goods Act, 1893, as the source of the Indian Sale of Goods Bill, and 
modified it only to the small extent required to adopt it to Indian condi* 
tions. The Bill as drafted by them became the Indian Sale of Goods Act, 
1930 (Act in of 1930), with a few minor modifications. 

5. The English Partnership Act, 1890, affords both a comparison 
with and a contrast to the Sale of Goods Act, 1893. The law it contains 
has been adopted in nearly all the British Dominions and Colonies and it 
also forms the basis of a Uniform Partnership Act which is in force in the 
United States of America. Herein it affords a comparison with the Sale 
of Goods Act and there can be no doubt that if its provisions are closei> 
followed in India, the commercial community will derive great advantages. 
Sir Courtenay ilbert has remarked : 

“Experience shows that whenever Parliament passes a good law 
carefully framed like the Bill of Exchange Act or the Sale of Goods Act, 
Legislatures in other parts of the British Dominions readily copy it or adapt 
it. This would presumably be the best mode of obtaining such kind and 
amount of uniformity in commercial legislation throughout the Empire as 

is in existing circumstances feasible and desirable.” {Vide the article on 

Unification of Commercial Law in Vol. ll of the Journal of Comparative 
Legislation). 

The Partnership Act, 1890, has received some approval from 
legal commentators, and is generally recognised as a useful code embody¬ 
ing most of the law applicable to modern partnerships. In the Introdnc- 
tion to the 9lh Edition of Lindley on Partnership it is said that the Act 
has the merit of reducing a mess of law, previously undigested except 
by private authors, into a series of propositions authoritatively expressed."’ 
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6. The Partnership Act, 1890, however, has not been such a success- 
ful piece of codification as the English Sale ofOoods Act, 1893, and herein 
lies the contrast. The full context of the quotations from Lindley given 
above runs as follows :— 

“Opinion will naturally differ as to the utility of statutes which deal 
with important branches of law, but which do not profess to deal with 
them exhaustively. No doubt an incomplete piece of work is unsatisfac¬ 
tory ; but it does not follow that such a work is not worth executing ; if it 
is well done as far as it goes, it may be a great boon , and the Partnership 
Act, 1890, although imperfect, has the merit of reducing a mess of law, 
previously undigested except by private authors, into a series of proposi¬ 
tions authoritatively expressed and as carefully considered as any Act of 
Parliament is likely to be.” 

The learned author of the treatise proceeds to discuss the difficulty 
of passing a considered code of law on a technical subject through a 
democratic L e gislatute like Parliament and then concludes : 

“Taken as a whole the law of England, both civil and criminal, is well 
adapted to the requirements of the English people, but it Sadly wants 
methodising and authoritaiive revision : and any such revision of any 
branch of it is a distinct gain. From this point of view the Act in question 
{i.e., the Partnership Act, 1890) is decidedly useful, although it is by no 
means a perfect measure, nor even as good as Parliament might have 
made it.” 

These remarks have encouraged us to depart from the precedent of 
the Sale of Goods Bill, where the English Act was modified in a few 
particulars only and to use the Partnership Act, 1890, with some degree 
of freedom. Nevertheless, the Bill docs not alter in any substantial way 
the English law of partnership or the Indian law of partnership, which is 
based thereon. The main principles are the same, and likewise all impor¬ 
tant details. The deviations in principle it does show are on minor points, 
have been introduced in order to adapt the law to Indian conditions or to 
supplement it in places where it is incomplete, or are supported by.the 
views of authoritative commentators. Further, the wording of clearly 
defined principles in the Partnership Act, 1890, has been freely adopted. 
Admittedly, any change in the wording of the English Act, may have the 
disadvantage of making useful English decisions difficult to apply to Indian 
cases, but it is anticipated that the practical identity in substance of the two 
Acts and the similarity in wording of important provisions will avoid this 
undesirable result and will attract to difficult cases in India ihe benefits of 
English judicial experience. 

7. The main source of difference between the Bill and the 
Partnership Act, 1890, lies in the greater emphasis given in the Bill to the 
personality of a firm. On this subject Lindley remarks on page 4 : 

One feature peculiar to the English law of partnership and disting¬ 
uishing it from the laws of other European countries and of Scotland was 
the persistency with which the firm, as distinguished from the partners 
composing it, was ignored both at law and in equity. As no one can owe 
money to himself, it was held that no debt could exist between any 
member of a firm and the firm itself ; and although Courts of Equity, m 
winding up the concerns of a firm, treated the firm as the debtor of lU 
members as the case might be, yet this was only for purposes of book¬ 
keeping, and in order to’ arrive at the net balance to be paid to or by cacq 
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of the partners on the ultimate settlement of their accounts. This non- 
recognition of the firm was a defect in the law of partnership, and it is to 
be regretted that the Partnership Act did not go further than it did in the 
direction of assimilating the English law to the Scotch. Had it done so, 
the difficulties of suing and being sued, and of dealing with partners 
abroad, would have been greatly diminished.** 

8. The Bill goes some way to meet Lindley’s criticism but it adheres 
strictly to old established English and Indian view that a hrm is 
not a legal person. The emphasis above referred to arises from two 
causes, the first of which is a mere maiter of wording. The English Act 
defines the word “partnership** ns being “the relation which subsists 
between persons carrying on business in common with a view to profit** 
and, as regards “firms** it says that “persons who have entered into 
partnership with one another are for the purpose of the Act called 
collectively a firm**. It appears that the framers of English Act wished 
throughout to lay stress on the abstract relation of partnership and to 
avoid giving colours to the view that the firm has any degree of persona¬ 
lity, for firm and also as an adjective in the sense of ' belonging to a firm** 
seems almost to be avoided. The Bill confines the word “partnership** to 
its legitimate defined meaning of the relation which exists between partners, 
and whether the partners themselves are referred to collectively it uses the 
word “firm**. Hence, the word “firm** occurs very frequently m the Bill, 
whereas the word “partnership** occurs rarely, and thereby the Bill, as 
compared with the English Act, emphasises the concrete ihing fhe firm, 
as against the abstract relation, the partnership. 

9. The second cause of the emphasis is very largely a matter of 
arrangement. The strict view of the existing law, placing full stress upon 
the abstract relation of partnership is that “on any change amongst the 
persons comprising a partnership there is in fact a new partnership*’ 
(Lindlcy, page 166). This, however, is not the practical or commercial 
view of a firm, whereunder a firm has a sufficient degree of personality and 
of continuity to justify such common-place as advertisements which claim 
that a firm has been established for over a century. Even the English Law 
as expressed in the Partnership Act, 1890, has been forced to depart from 
the strict legal view of the firm, for it speaks of changes in a firm, or 
persons dealing with a firm after a change in its constitution, of debts due 
from the firm to a partner, and uses other phrases conceding some degree 
of personality to the firm, and of continuity in its existence in spite of 
internal changes. The Bill goes in this direction to the limits which are 
already implied in the English Act ; and it collects together in a separate 
Chapter entitled “Incoming and Outgoing Partners*’ all provisions which 
directly bear upon <he introduction, retirement, expulsion, insolvency 
and death of partners in those cases where the business of the 
firm is carried on without a dissolution of partnership. The result is that, 
apart from the preliminary Chapters and the Chapter on “The nature of 

partnership**, the Bill has three Chapters which deal with the working 
firm, namely :— 

Chapter III .—Relations of partners to one another. 

Chapter IV .—Relations of partners to third parlies. 

Chapter K—Incoming and Outgoing Partners and one Chapter 

relating to the extinction of a firm, namely 

Chapter Vi, —Dissolution of a firm. 
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10. We hope that this re-arrangement of the Partnership Act, 1890, 
will be of practical convenience to lawyers and businessmen in that very 
numerous class of cases where there is a change in the constitution of a 
firm without a dissolution. The new Chapter V contains a number of 
concise propositions setting out the legal consequences flowing^ from 
changes in the personnel of a firm when there is no dissolution, which are 
embodied in various sections of the English Act scattered throughout all 
three of its parts. The re-arrangement has also the advantage of confin¬ 
ing Chapter VI strictly to provisions relating to the dissolution of a firm 
and its legal consequences. But we must emphasise again that in so 
rearranging the English Act we have not departed from any of its outstand¬ 
ing conceptions or principles. 

11. One of us would prefer to go much further and would propose 
that for the whole of Chapter II and sub-clauses (a) and (&) of clause 2, 
the following-should be substituted *— 

“4. (1) A ‘firm' is an association of persons who have joined 
together for the purpose of conducting some kind of lawful 
trade, profession, calling or enterprise as a business venture 
with the object of obtaining profit by dealing with third 
parties, each of the members of the association being in the 
position of a principal in all such dealings. 

(2) The members of a firm are called ‘partners’ ; their mutual 
relationship is called ‘partnership* ; the name under which 
the business is carried on is called the ‘firm name’ and ‘act 
of the firm* is an act or omission in which all the partners 
are deemed to take part. 

5. Every firm shall be deemed to be constituted by a contract 
between the partners whereby they agree that their partner¬ 
ship shall be governed by the Articles of Partnership stated 
in the Schedule : 

Provided that the partners may, at any time, expressly or 
impliedly, agree to terms of partnership to the contrary, or 
in addition to such articles.** 


According to this scheme, the Articles of Partnership in the Schedule 
would include all provisions of the Bill which relate to such of the mutual 
rights and duties of partners as are subject to contract between the 
partners. This scheme would relegate practically the whole of Chapter III 
and portions of Chapters IV, V and VI to the Schedule. The rest of us, 
however, consider that this scheme w'ould be too sweeping an innovation 
and we prefer to have the whole of the law set out and logically arranged 
in the statute itself. 


12. In addition to the pure law of partnership the Bill contains 
an important New Chapter on the registration of firms—Chapter VIT. 
The history of the proposals for some measure of this kind in India goes 
as far back as 1857, when the Bombay Chamber of Commerce first made 
the suggestion that legislation should be undertaken for the compulsory 
registration of firms. The step was then deemed to be impracticable but 
ever since as at frequent intervals various mercantile bodies sometime 
supported by Local Governments have pressed for some such legislation in 
the interest of the trading public. The movement was strengthened by the 
passing of the Registration of Business Names Act, 1916 (5 and 6 George 
V. c. 58), which furnished ^a useful precedent. This Act inter alia makes 
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the registration of all firms compulsory, attaches a penalty to failure to 
register and renders persons who are in default incapable of bringing a suit 
to enforce their claims as partners whether against their co-partners or 
against third parties. In 1918 the Industrial Commission recon^ended a 
system of compulsory registration and in 1925 the Civil Justice Committee 
made specific recommendations somewhat on the lines of the Regist^tion 
of Business Names Act, 1916, but excepting firms with a capital below 
Rs 500. In 1920 the legislature of Burma p-^ssed the Burma Registration 
of Business Names Act, 1920, which applied the principle of compulsory 
registration to certain towns in Burma. 

13. All the proposals made at various times were considered by the 
Government of India, but owing either to lack of unanimity among 
the proposers or to difficulties in the proposals themselves no conclusions 
were come to which could form the basis of a Bill which Iwld any promise 
of a successful passage through the Indian legislature. These ditnculties 

related to— 

(1) Hindu undivided families, 

(2) short-lived partnerships, and 

(3) firms in a small way of business, 

and short discussion of these will disclose the reason why nothing so far 
ha s been done and will help to explain the present proposals. 

14 A Hindu undivided family may carry on a family business 
exclusively for its own benefit or it may carry on a business with one or 
more outsiders as partners with the family. To require that each member 
of such a family should have his name registered in a register of firms has 
all along been deemed to be an impracticable step. Every male child 
born would have to be registered and every death or partition that occurred 
would involve changes in the register. It has been recognised that such a 
proposal would be resented by the Hindu community and probably would 
not be effective. However, this difficulty may be avoided as was pointed 
out by the present Law Member in his evidence before the Industrial 
Commission in 1918. A Hindu undivided family carrying on a family 
business may have many of the char'icteristics of a firm but it is not a 
firm. ^Partnership arises only from contract and is not created by status 
or obtained by birth. The law of partnership has no application to these 
families whose internal relation and liabilities for the acts of members arc 
governed entirely by the Hindu Law. Even in the case where a trading 
family enters into partnership with outsiders, no special provision for the 
registration of its members is needed. As partnership arises only from 
contract, only that member who makes the contract of partnership with 
outsiders can be considered to be a partner. He may or he may not 
represent the who'e family and only his intserest or the whole joint family 
property may be liable for the debts of the firm; but these are questions of 
fact mainly or where they arc mixed questions of fact and law, the law is 
not that of partnership but is Hindu Law. If the partner member 
does represent the family and if his share of the profits of the firm goes 
into the family stock, then the whole of the joint family property will be 
liable for the debts of the firm. But if the partner member is trading on 
his own responsibility and keeps the profits to himself, then tr.e creditors 
of the firm cannot realise their claims against the firm from the joint 
family property beyond the extent of the interest of the partner member. 
It will b*! seen that the principles of law involved are principles of the 
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Hindu Law and that they are the same principles which are-applied to all 
dealings by the manager or representatives of the joint family. 

15. No attempt to smooth the path of litigation against a Hindu 
undivided family has been made ; for example, in the recent Transfer of 
Property (Amendment) Act, 1929 or Sale of Goods Act, 1930, though the 
difficulties exist on a much greater scale in connection with the mortgages 
and sales by Hindu families generally than in connection with the restricted 
class of the mercantile transactions of Hindu trading families. It is 
submitted that the attempt need not be made now for the limited purpose 
of partnership, to the prejudice of the passing of an otherwise useful 
measure. 

16. The difficulties connected with short-lived partnerships and 
with firms in a small way of business may be considered together. It has 
been pointed out repeatedly with much force that to require small or 
ephemeral joint ventures-lc be registered would produce little benefit and 
would act as a clog on petty enterprises ; and such ventures are so nume¬ 
rous that any small benefit to be derived from registration would be 
counterbalanced by the clerical labour involved. Hence there have been 
proposals, like that of the Civil Justice Committee, that firms with less than 
a certain capital should be exempt or that the disability to sue arising 
from non-registration should apply only to suits above a certain 
value ; but none of these proposals have survived examination. The 
capital of a firm may be an elusive quantity and it is frequently a fluctuat¬ 
ing quantity ; and to use the valuation of a suit in order to determine 
whether the suit lies or not is likely to lead to improper devices and to 
perjury. The Bill seeks to overcome this class of difficulty by making 
registration optional and by creating inducements to register which will 
only bear upon firms in a substantial and fairly permanent way of business. 

17. The outlines of the scheme are briefly as follows : The English 
precedent in so far as it makes registration compulsory and imposes a 
penalty for non-registration has not been followed, as it is considered 
that this step would be too drastic for a beginning in India and would 
introduce all the difficulties connected with small and ephemeral under* 
takings. 'Instead, it is proposed that registration would He entirely within 
the discretion of the firm or partner concerned ; but following the English 
precedent, any firm which is not registered will be unable to enforce its 
claims against third parties in the civil courts ; and any partner who is not 
registered will be unable to enforce bis claims either against third parties 
or against his fellow partners. One exception to this disability is made— 
any unregistered partner in any firm registered or unregistered may sue for 
dissolution of the^ firm. This exception is made on the principle 
that registration is designed primarily to protect third parties and 
the absence of registration need not prevent the disappearance of an 
unregistered or imperfectly registered firm. Under this scheme, a small 
firm, or a firm created for a single venture, not meeting with difficulty in 
getiing payment need never Register ; and even a firm with a large business 
need not register until it is faced with litigation. Registration may then 
be effected at any time before the suit is. instituted. The rights of parties 
to sue the firm or any partner are left intact. 

18. Once registration has been effected, the statements recorded in 
the regi^er regarding the constitution of the firm will be conclusive proof 
of the facts therein contained against the partners making them and 
no partner whose na^ie is on the register will be permitted to deny that he 
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is a partner—with certain natural and proper exceptions which wilt be 
indicated later. This should afford a strong protection to person, dealing 
with firms against false denial of partnership and the evasion of liability 
by the substantial members of a firm. 

19. The framing of inducements to register changes in a firm has 
been difficult but the devices proposed in the Bill are put forward being 
as strong as may be created in the absence of a penal sanction and without 
altering any of the established principles of partnership law. As regards a 
partner newly introduced into the firm, if he fails to register, he will incur 
a grave risk of being unable to claim his dues from his partners and will 
have to rely solely on their good faith or sue for dissolution. On the 
other hand, the third party who deals with a firm and knows that a new 
partner has been introduced can either make registration of the new 
partner a condition for further dealings, or content himself with the 
certain security of the other partners and the chance of proving by other 
evidence the partnership of the new but unregistered partner. A third 
party who deals with a firm without knowing of the addition of a new 
partner counts on the credit of the old partners only and will not be 
prejudiced by the failure of the new partner to register. 

20. As regards outgoing partners the Bill provides that the estate of 
a deceased partner or of an insolvent partner is in no case liable for the 
acts of the firm after his death or insolvency. This rule is well established 
and is hard and fast. Nothing in the way of registration of the death or 
insolvency of a partner therefore can improve the position of third parties 
and no inducement need be offered beyond the desire which will actuate 
most firms to keep their entry in the register up-to-date for the information 
and benefit of intending customers. These are the exceptions mentioned 
above where the existence of a name on the register may not establish the 
partnership of the person named. 

21. As regards retire^ or expelled partners who are legally on the 
same footing, there will be strong inducement to have the changes noted 
in the register. The law provides that a retired or an expelled partner 
continues to be liable for the acts of the firm and the firm continues to be 
liable for any act of their purporting to be done on behalf of the firm until 
public notice is given of the retirement or expulsion. Clause 71 of the 
Bill (section 72) provides that this public notice can be given as re^rds 
retirement and expulsion only by notice to the Registrar which will be 
recorded in the register. Hence when a partner retires or is expelled it will 
be in bis own interest and also In the interest of the remaining partners to 
give immediate notice of the change to the Registrar. 

22. Similar considerations apply when a firm is dissolved. All the 
partners will still be liable for the acts of any of them which would have 
bound the firm if done before its dissolution until public notice is given. 
Here again, it will be in the interest of all the partners that early notice 
should be given and this can only be done by notice to the Registrar. 

23. To sum up it is anticipated that once a firm has been registered, 
the register of firms will continue to contain a complete and up-to-date list 
of all partners wh3 will be liable for the debts of the firm to persons who 
.propose to deal with the firm. 

24. One more point regarding the registration of firms calls for 
mention. It is proposed that the chapter, in so far as it provides 
machinery for registration, amendment of the register, grant of codies 
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and so forih, sliould come into force along with the rest of the Bill so that 
firms may apply for registration at once. The clause regarding the 
conclusive nature of the statements recorded in the register will come into 
force at the same time. However, it would obviously be unjust to make 
all unregistered firms and partners incapable of suing until they have had 
a reasonable opportunity to register ; and it is proposed that they should 
be allowed one year by enacting that the clause rendering them incapable 
of suing shall not come into force until one year after the commencement 
of the rest of the Act. 

25. It has already been indicated that the Bill contains other provi¬ 
sions which are not contained in the Partnership Act, 1890. These are 
considered in detail in the Notes on Clauses but one set of provisions is 
important enough to justify its mention in this Report. In the Intro¬ 
duction to LindJey, page 8, it is said under the marginal head ‘‘Goodwill**: 

“One matter of great practical importance and of some difficulty is 
unfortunately not dealt with i.e. the goodwill of a dissolved firm and the 
extent to which and the person by whom the use of its name may be 
continued. Sir Frederick Pollock’s Bill dealt with these points, as did also 
the Bill which passed the House of Commons in 1889 and the Bill which 
was brought into the House of Lords in 1890. But owing, it is believed, 
to difference of opinion and to the difficulty of arriving at a conclusion 
which would be acceptable to both Houses of Parliament, the clauses 
relating to these subjects were struck out. The law upon them must there¬ 
fore be extracted from judicial decisions and the doubts and difficulties 
which beset questions arising on these subjects must remain for future 
judicial or legislative solution”. 

Perhaps a reason for the difference of opinion on the clauses relating 
to goodwill was that they were framed generally and not with application 
to goodwill of firm only. Sir Frederick Pollock himself says in his Digest 
of the Lav/ of Partnership (12th Edn , pages 121-22) : 

“The Act does not make any express provision for disposing of the 
goodwill on the dissolution of a firm, Probably this is due to the consi¬ 
deration that the rules of law relating to goodwill are not confined to 
cases where a business has been carried on in partnership and therefore do 
not belong to the law of partnership in any exact sense. Nevertheless the 
rules have been settled chiefly by decisions in partnership cases and the 
question of goodwill is one of those which ought always to be considered 
and provided for in the formation of a partnership and constantly has to 
be considered on its dissolution whether provided for or not.” 

It is considered that the views of these two eminent writers should 
be followed and accordingly provision is made in the Bill for the disposal 
of the goodwill of a firm. Provisions governing the sale of goodwill gene¬ 
rally would be out of place but are of sufficient importance in their bearing 
on firms to Justify their inclusion in a restricted form. There is perhaps 
no statute on the Indian Statute Book where general provision could find 
a logical place but it is hoped that the provisions now proposed for the 
goodwill of firms will be to contain principles which may be used as a 
general guide. 

26. The Bill as settled by us rs given in Appendix B and detailed 
notes on the various clauses in Appendix A to this Report. 

In conclusion we desire to place on record our great sense of obliga¬ 
tion to Mr. D. G. Mitchell who took part in our deliberations and 
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rendered us great assistance in drafting the clauses of the Bill and in 
preparing our Report : and also to Mr. A. de C. Wilhams 
arrangements and also took part in our deliberations until unfortunately he 

fell sick. 

D. F. MULLA. 

14th December^ 1930. 

A. KRISHNASWAMY, 

24th December^ 1930. 

A. EGGAR. 

24th December, 1930. 

B. L. MITTER. 
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APPENDIX E 

'NOTES ON CLAUSES OF THE BILL 
CHAPTER I—Preliminary. 

Clause 1-As regards sub-clause (3), it has already been noticed in 
naracraoh 24 of our Report that clause 68 of the Bill is not to come into 
force until one year afte? the rest of the Bill, in order to give firms a rcason- 
aWrchance to register before that clause begins to operate against them. 

Clause 2—The definitions of “act of a firm” and of “third party are 
intend" to economise words throughout the B„l. The definition of 

“business” is taken from the Partnership Acts 1890. 

Clause 3 like clause 3 of the Sale of Goods Bill, will make the 
Indian" armership Act a branch of the general law of contract. Sub- 
clause (f) of clause 2 has the same object. 

CHAPTER II— The Nature of Partnership. 

Clause 4.—This clause contains the djfficjlt definition of 

“oartnership” and the simple ones of “partner , firm and firm 
parlnersnip . 4 nineteen definitions of partner- 

in LSees Those in French, German and Latm are 

L^istent in defining partnership as a contract or agreement; but the 
V-lncj^rthrFnliish and American writers show the confusion in 
fhf “use o/’ tie terSf which carried into the English Act. The 

definufonf given by the Indian Contract Act and by Pollock regard 
“nartnership” as a relation between persons; the New York Cnil Code 
soeaks^of it as an association between two or more persons for a certain 
nurnose* ICent, Story and Watson see it as a contract between pepons, 

Dixon regards it as a group of persons between whom a certain relation 

Sand or all of the others. For a 

tjrooosed scheme of statutory contract law, of which the present Bill is 
to form a part to be administered by courts of all graces of experience it 
is most desirable to have this confusion removed and to give to firm and 
“partnership'’ meanings which will be distinct from each other, and can be 


1 . See Gazette of India, (193!) Pt. V, page 31 et seq. 
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consistenilv used throughout the statute. Unfortunately, the confusion 
has already gone so far that this difficulty cannot be entirely avoided, for 
the wi'rd “partnership”, which ought to have been restricted to its obvious 
meaning of a relationship, is both in legal writings and in popular usage, 
employed sometimes to denote a group of persons. This difficulty, it is 
submiiicd. should be faced and the words restored to their proper meaning. 
Throughout the Bill, therefore, the word “partnership” is used in the 
defined sense of a relationship, and in no other. Where the partners 
are referred to collectively, the word “firm” is invariably used. 

The definition of “partnership” in the Indian Contract Act, section 
239, was based upon Kent’s definition. Pollock proposes an improve¬ 
ment upon the present Indian defipiMon in order to meet the .criticism of 
Jessel M.R. in Pooley v. Driver (5 Cb. D. 472), who points out that certain 
elements in Kent’s definition arc subsidiary and superfluous in a definition. 
The form adopted in the Bill is that of Pollock, with one small change 
only. Pollock’s definition speaks of the business as being “carried on by 
all or any one of them on behalf of all,” whereas the definition proposed 
by us speaks of it as “carried on by all or any of them acting for all”. 
The difference lies in the use of the phrase “acting for” instead of “on 
behalf of.” The intention is to bring out more clearly the fundamental 
principle that the partners when carrying on the business of the firm arc 
agents as well as principals. Further, the u^e of the words “on behalf of” 
seems to give some justification to the wrong view that a person who 
merely shares the profit of the business is a partner, for inat-much as such 
a person derives benefit from the business it may be said to be carried on 
on his behalf. 

It is claimed that the definition includes all the essential elements 
contained in all defintions quoted by Lindely, the only exception being the 
element of ilic sharing of losses. This element may be regarded as conse¬ 
quential upon the sharing of profits, as a firm maybe created in which 
losses are not contemplated or provided by the sanguine partners. The 
Bill, therefore, docs not seek to make agreement to share losses a test of 
the existence of partnership, but takes the course of treating the sharing of 
losses as a legal consequence arising out of the relation of partnership, 
which is established otherwise. 

The definition of “partnership” contains three elements - 

(1) there must be an agreement entered into by all the persons 
concerned ; 

(2) the agreement must be to share the profits of a business ; and 

(3) the business must be carried on by all or any of the persons 
concerned, acting for all. 

All these elements must be present before a group of associates can 
be held to be partners. These three elements may appear to overlap, but 
they are nevertheless distinct. The first element relates to the voluntary 
contractual nature of the partnership ; the second gives the motive which 
leads to the formation of the firm /.c., the acquisition of gain ; and the 
third shows that the persons of the group who conduct the business do so 
as agents for all the persons in the group, and are therefore liable to 
account to all. 

Clause 5 is a comprehensive statement of the rule in the leading case 
on the nature of partnership, Cox v. Hickman (8 H.L.C. 268) which bai 
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followed in innumerable decisions since 1860. but has not been 
incorporarated in the Partnership, Act, 1890. The English decisions are 
remarkable in the insistence they show on the real relation between the 
parties in a disputed partnership and not merely on the expressed inten¬ 
tion of parties. A and B may in a written agreement have stated expressly 
that they are not partners, yet the courts have held them to be partners ; 
or they may have stated that they are partners and the courts 
have held them not to be partners. The course taken by the Judges has 
been to examine all the incidents of the relation between the parties, as 
shown in written agreements, verbal agreements or mere conduct, to lay 
special stress on particular fact and no particular element in partnership, 
but to take all the facts impartially into account and from them to deduce 
the real relation between the parties. The clause is intended to guide the 
courts in India along these lines. 

Clause 6 emphasises one of the elements in the definition, namely, 
that partnership is the result of a voluntao' agreement. There is no 
similar provision in the English Act, but in view of the vast extent of non¬ 
contractual quasi-partnership relations in India, of which the Hindu trading 
family is the outstanding example, it is deemed expedient to insert this 
clause in the Bill to prevent all possible doubt. 

It will not be out of place here to mention that in the course of our 
discussions we have considered whether some provision should be made 
for the rights and obligations of the members of a joint Hindu family in 
case where the karta of a joint family enters into partnership witli a 
stranger, acting for the joint family and employing the family assets. The 
decisions in India have uniformly held that in such a case the karta or 
the manager alone must be taken to be the partner and that the stranger is 
entitled and bound to treat only with the karta (41 Mad. 454 ; 43 All. 116) 
We think that since the Hindu Law permits a karta to enter into, 
partnership in this way, the members of the family who are not parties to 
the contract should not be clothed with any rights against the stranger 
partners. It seems to us that to introduce provisions enabling the other 
members of the family to intervene in the affairs of the firm would 
paralyse trade and commercial dealings. 

Clauses 7 and 8. As mentioned above, the Partnership Act, 1890, 
gives no separate statement of the rule to Cox v. Hickman which has been 
embodied in clause 5 of the Bill in a highly generalised form. Instead, 
the English Act gives in section 2, a scries of rules having the generaHcn- 
dcncy of the rule in Cox v. Hickman. Sub-section (3) of section 2 repro¬ 
duces, along with section 3, what was known as Bovill's Act (28 and 29 
Viet. c. 86) whose history is well known. Section 2 has been held by the 
courts in many cases not to have superseded the rule in Cox v. Hickman 
which is still applied in disputed cases of partnership not covered b*' any 
of the rules in that section. Lindley remarks on page 4~ 

“Boviirs Act, which regulated the liabilities of persons sharing 
profits, was repealed by section 48, but was in effect re-enacted by sections 
2 and 3 ; but it would have been better to have omitted it and to have 
expressed more emphatically the principle laid down by the House of 
Lords in Cox v. Hickman and to have left that principle to be practically 
worked out by the court.” 

Clauses 7 and 8 of the Bill are a compromise between section 2 of 
the Partnership Act, 1890, and Lindicy’s view. As the rule in Cox v. Hick- 



THE INDIAN PARTNERSHIP ACT 


6Z2 

wan has been given statutory expression in clause 5 it ^eems unnecessary to 
reproduce the elaborate, indirect, though only partial, expression of it in 
section 2 of the English Act ; nevertheless, that section contains some 
useful proposition of law for the guidance of the courts, which may fairly 
be treated as rules subsidiary to and explanatory of the central rule 
contained in clause 5 : and the Bill so treats them. In this perspective 
they are not entitled to the elaborate detailed expression given to them in 
the'English Act. Clauses 7 and 8, accordingly, reproduce section 2 of the 
English Act in a condensed form. 

Clause 9~Thc English law uses the expression “partnership at 
will” in se. lion 27, but does not contain any definition of “partnership 
at will’’. In section 26 it merely paraphrases the expression in these 
terms—‘‘Where no fixed term has been agreed upon for the duration of 
the partnership” : and in section 32 (c) as—“entered into for an undefined 
term”. The contrasted wording of sections 26 and 32 has given rise to 
considerable difficulty in practice. On the language in section 26 it has 
been contended that even where an agreement of partnership provided that 
a partnership should be terminated by mutual agreement only, the partner¬ 
ship must be taken to be a case where no fixed term was agreed upon for 
its duration, and that, therefore, the partner could under the terms of the 
section retire by merely giving notice to the other partners notwithstanding 
the terms of the articles of partnership. The Court of Appeal in England, 
however, rejected the contention and held that as the duration of the 
oartnership was provided for in the partnership agreement, it was a part¬ 
nership for a fixed term [Moss v. Elpht'ck, (1910) 1 K.B. 846]. To get over 
the difficulty felt in England, we have inserted a definition of “partnership 

at will”. 

Clause 10 is new matter and is inserted to meet cases which are 
probably much more frequent in India than in England. The practice 

of establishing “particular partnership” is much favoured by Indian firms 

with numerous branches, and the practice should not be hampert-J by 
doubts regarding the extent of the liabilities of the “particular partner . 

The note under clause 4 mentions the three elements in the definition 

of partnership. The application of these tests to the explanatory clauses 

following affords some estimate of the value of the definition as these 
explanatory clauses are all based on actual cases. In the particular 
inst nces given in clause 6 the first element is missing ; there is no agree¬ 
ment. Clause 7 is more complicated as the facts in particular cases talliDg 
under it may vary very widely. The first two elements may or may not 

be present, but the third element is likely to fail, for even in cases where 
the activities could come under the description of business, each person in 
the croup acts usually on his own behalf and not as agent of the group. 
If in any particular case, all three elements are present, then the group is 
a firm. In the cases under clause 8 which are also diverse, the first element 
will usually be present, but the second element will sometimes be lacking 
and the third element will usually be lacking. In the particular instance 
given in the clause, the third element is certainly lacking, as the 
carrying on the business will not be responsible as agents to the lender, 

servant, annuitant or seller. 
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CHAPTER III—Relatloo« dfpartners to one another. 

a 

Clause 11 is section 257 of the Indian Contract Act, 1872. It appears 
in the English Act. 1890, in a severely pruned form in section 28, on which 
Underhill comments that **it seems regrettable that the provisions of the 
Act of 1890 do not affirnj this particular general prind^e, and the 
omission is remarkable because section 257 of the Indian Contract Act 
provides that the partners are to carry on the business of the partnership 
for the greatest common advantage, to be Just and faithful to each other, 
and to render accounts etc. Abroad general principle of this kind is 
just what one would expect to find in a Code, but it is not to be found in 
the English Act, which treats the subject-matter inadequately, by a ref^ 
rence to particular circumstances in sections 28—30.** (UnderhilPs 
Principles of the Law of Partnership, 3rd Ed., p. 84). 

The first portion of the clause may seem to be more didactic than 
legal, but it is the basis for all claims arising from unfair dealings between 
partners which are not provided for otherwise. 

Clause 12—Sub-clause (1) expresses the rule contained in section 
19 of the English Act and section 252 of the Indian Act, but in a more 
comprehensive form. The clause is an expression of that most important 
of all principles cf partnership law, name^," that as far as possible the 
partners should have freedom to arrange their own affairs amongst them¬ 
selves. It will allow arrangments to be made from time to time, formally, 
or informally on all matters which affect the partners only. In pursuance of 
this idea the remaining clauses of this Chapter, and some in Chapters V 
and VI. are “subject to contract between the partners,” tjiat is, they express 
rules which are applicable in the absence of contracts varying them. 

Sub-clause (2) reproduces exception 3 to section 27 of the Indian 
Contract Act, 1872. The subjcct-inatter seems to fit in more aptly here, 
and the exception will accordingly be repealed. 

Clauses 13 and 14.—Section 24 of the English Aefhas been split up, 
for greater ease in reading, into these two clauses, under which the subject- 
matter has been rearranged under the heads of the conduct of the business 
and rules of the mutual liability. The only provision omitted is clause 
7 of the English section, which has been included in clause 31. The 
clauses cover most of the matter in section 253 of the Indian Contract 

Act. 1872. 

Some drafting changes have been made, notably in clause (c) of 
clause 14, which corresponds to clause (4) of section 24 of the English 
Act, which has been recast so as to make it clear that it applies only in 
cases where the partner is entitled to interest on his subscribed capital.. In 
clause (d) the rate of interest has been raised from the English standard 
rate of 5 per cent, to the Indian standard rate of 6 per cent. In addition, 
some important changes of principle have been introduced into clause fe) 
(ii>, which corresponds to the English clause 2 (b), and in clause (f), which 
is new matter. The former is fully discussed in the note on clause 21. 
As regards the latter, clauses 26 and 27 make the whole firm liable to third 
parties for wrongful act; or omissions of partners, and it is desirable 
to provide for a right of indemnity to the other partners for loss, caused 
to the finT» by the wrongful acts or omissions of a partner. This defect 
in the Paitaership Act is noticed by Lindley at page 472, where he states 

opinion that the Partnership Act has not altered the previous law. 
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The absence of a provision in this behalf in the Bill may create difficulty 
in one of two ways : 0) U may be contended that in view of clause 19 of 
the Bill the general law of principal and agent applies to the case, in the 
absence of an express provision to the contrary ; and, under the. terms 
of section 212 of the Contract Act, each partner is liable to the other 
partner in respect of the direct consequences of his ovm neglect^ want of 
skill or misconduct. This degree of liability is very wide, and the liability 
of a partner for wrongful acts and omissions has never been so widely 
extended, either in India or England. It is the accepted view that even 
where loss sustained by the firm may be imputed to the conduct of one 
partner more than to that of another, still if the former acted bona fide with 
a view to the benefit of the firm, and without 9 ulpable negligence, the 
loss must be borne equally by all (Lindley, page 471). A partner’s liability 
to indemnify the firm arises only when the loss is due to his fraud, culp¬ 
able negligence or wilful default. (Lindley, p. 472 ; vide also Halsbury’s 
Laws of England, para. 116). The American law is the same {yide 
American Cyclopedia, Vol. 30, pages-452-53). (2) If, on the other hand, 
it should be held that section 212 of the Indian Contract Act is not appli¬ 
cable to partners, then under the general terms of clause 14 (b), in the 
absence of a special agreement to the contrary, all thenirtners are liable 
to contribute equally to the losses sustained by the firm. It cannot be 
denied that such a result would be inequitable. We have, therefore, 
introduced clause (f) of clause 14, making the partner liable to indemnify 
the finu for loss arising from his own fraud or wilful neglect. We‘ arc 
aw’are of the difficulties underlying the phrase “wilful neglect” but we use 
it as meaning that degree of neglect shown by abstention from an obvious 
duty, attended by a knowledge of the likely result of the abstention. 

Clauses 15 and 16.—These clauses contain the substance of sub¬ 
section (1) of section 20 and of section 21 of the English Act, and of S. 
253 (1) of the Indian Act, but the matter has been re-arranged. An impor¬ 
tant difference is the introduction of the goodwill of the business, which is 
now specially included among the property of the firm. It will, subject to 
contract between the partners, be included automatically in all accounts 
for the determination of sb cs. 

Clause 17.—Sections 29 (1) and 30 of the English Act, corresponding 
to sections 258 and 259 of the Indian Act, have been run together into 
this clause, without change of substance. Sub-section ( 2 ) of section 29 
has been placed in the Chapter on the dissolution of the firm, where it 
appears as clause 50. 

Clause 18 gives general rules for the determination of the 
and duties of the partners after the happening, of events which would 
otherwise leave those rights and duties undeterrmined. Clause (®) 
cases where there has been a change in the firm, and is 
remove doubts in cases similar to King v. Chuck (1% Beav. Yu* 

Lindley, page 498). Clause (b) contains the substance to section 27 of the 
English Act and of section 256 of the Indian .Act. -Clause (c) fills an 
obvious omission by providing for the case where a firm formed for parti¬ 
cular undertakings proceeds to carry out other undertakings. 

CHAPTER IV—Relations of Partners to third parties. 

This Chapter is mostly taken up with the^tatement 
ment of the principle that each partner is the agent of the firm. 
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arrangement it differs widely from the corresponding part of the English 
Act. It elaborates some of the provisions of that part and omits others, 
and introduces some new matter. 

Clause 19 begins with the first pdnciple given in section 5 of the 
English Act—that every partner is an ageni of the firm. It also contains 
the next important principle in section 5 of the English Act, which defines 
the general extent of partner’s agency, namely, that an act of a partner 
which— 


(a) is done to carry on business of the kind carried on by the 
firm, and 

0>) . is done in the way usual in such a business, binds the firm. 
The remainder of the English section is contained in clause 20. 

The second paragraph in sub-clause (1) of clause 19 introduces a 
convenient term intended to avoid confusion when references are made 
to the authority of a partner as agent. The authority defined in the first 
paragraph of the sub-clause has been variously designated as “implied”, 
“ordinary”, “apparent”, and “ostensible” and it is sometimes' not clear 
what the exact meaning of these terms maybe. The word “implied” is 
favoured by Lindley and seems to be the most suitable, as the kind of 
agency contemplated is one which flows from, or is implied by, the 
partnership of a partner. Sub-clause (2) has no statutory precedent, 
but, has been extracted from section 2 of Chapter I of Book II of 
Lindley’s work, which contains an exhaustive account of the subject 
of the extent and limitations of a partner’s implied authority. The selec¬ 
tion has been made with regard to Indian conditions. 


Clause (a) re-produces V. Salt,{^ Bing. 101), which has been 
followed in 22 All. 13S. 

Clause (b) is Alliance Bank Ltd. v. Kearsley (L.R. 6 C.P. 433). 

Clause (c) is a proposition on the law of agency contained in many 
rulings, see Lindley, page 195. 

Clause (d) is contrary to Harwood v. Edwards cited by Lindley at 
page 354, a case which seems to be unreported. It seems unreasonable to 
hold that a partner cannot compromise a claim by the firm but that he can 
withdraw a.suit. The clause as drafted seems best suited to Indian 
conditions. 


Clause (e)—This is Hambridge v. De La Crouee (2 C.B. 742). 

Clause (f) follows 5/wr/> v. Milligan (22 Beav. 606) and 16 Bom 
568, setting aside 19 Mad. 471. 


Clause (g) is covered by Harrison v. Jackson (7 T.R. 207). 

Clause (h) is from Singleton v. Knight (13 A.C. 788). 

We are equally divided on the value and soundness of this sub-clause 
but have a^ed to let It stand in the Bill, as its deletion will be a simple 
matter for the Legislature. Those of us who yould retain it argue as 
follows: ® 


The delumtetion of a ^rtner’s implied authority in sulxlause 
(1) IS not precis, ^t as this subject covers such a wide field of human 
artivity. It would be an impossible Uslc to provide for all the necessary 
elements in any precise definition. Sulnjlause (1) is, admittedly, a 
provision of the kind which must lead to much judicial exposition. But 



686 


THE INDIAN PARTNERSHIP ACT 


certain rules have already been established in the English courts, and the 
adoption of such of them as seem to be suited to Indian conditions must 
be a distinct gain ; for, to the extent of their inclusion, they will be known 
in business circles and will not have to be established by the slow and 
expensive method of litigation. Apart altogether from the historical bases 
of the propositions contained in this sub-clause oRiheir validity as general 
propositions of English Law, we who favour theif retention regard them 
as useful guides in India in the absence of a contract to the contrary. They 
should be particularly valuable in Courts which do not possess an 
extensive library.” On the other hand,^ those of us who would delete the 
sub-clause argue as follows : 

“The sub-clause assumes that in the contemplation of the Legislature 
the exercise of these powers is not a usual method of carrying on business 
by a partner or partners. We do not think that there is any warrant for 
such a general assumption. A close examination of the decided cases 
cited in Lindley shows that, in regard to some of the points, they are 
based on the historical accidents of English law, and, in regard to other 
points, the sub-clause does not accurately set out the effect of the English 
decisions, inasmuch as the English decisions themselves do not purport to 
lay down any absolute rule of law without reference to the usage obtaining 
in the particular trade or business. The rule as to arbitration stated in 
Lindley on page 1 86 rests on the decision in Stead v. Saif. The discussion 
of the subject in Story in section 114 points to the conclusion that to some 
extent the rule is based, not upon any intrinsic principle of partnership 
law, but upon the ancient reason that it is not right to remove any matter 
from the cognisance of the established Courts of Justice. These courts 
are best equipped to investigate the merits of case by proper legal proof 
and testimony, whereas the equipment of arbitrators is slender. From 
the note in Story under section 114 we gather that some of the American 
courts have refused to lay down any such general restriction and have 
distinguished the early English cases as resting on special grounds. From 
Comyn’s Digest we gather that the prohibition was based on the necessity 
for a reference to arbitration being under seal under the early English law. 
It may further be observed that an arbitration clause is used in the case 
of contracts for the sale of goods, and to deny a partner the power to refer 
to arbitration would really be to deprive him of the power to carry on 
business in the usual way. Clause (c) deals with compromising or 
relinquishing any claim or portion of a claim. Story in section 115 stales 
it as an undoubted proposition of law that a partner may release or even 
compound or compromise a partnership debt. In 3 C.B. 742 at page 
745 Maule J. states the law to be that a partner may release debts 
because he has authority to receive them. The decision in 11 M. and 
W., page 84, also lends support to the view that a partner can release 
a claim. In fact the Solicitor General who contested the release in that 
case conceded that it is clear that if two partners commence an action 
one may realise the subject-matter of it, and that unless there be fraud 
to induce the court to interfere and set aside the release, it is binding upon 
the other plaintiff and operates as a bar to the action. The cases cited 
in Lindley at page 195 in support of the proposition that a partner has no 
authority to compromise do not seem to bear out the proposition in the 
wide terms stated in the text. They are all cases wliere a partner sought 
to set off and adjust a private debt due by him in di^arge of a debt due 
to the firm. Clause (f) which denies authority to a partner to take a lease 
on behalf of the firm of immovable property rests on the case in 22 Bcav. 
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606. The decision, however, is an authority only for the proposition that 
in the case of a partnership at will a partner cannot bind the firm by 
taking a lease for twenty-one years. Clause (g) as to transfer of immovable 
property is taken from Lindley, pages 196 and 200. The rule in England 
is based upon the accidents of English law of real property as to con¬ 
veyance of legal estate by deed. It is settled law in England that a partner 
can effect a mortgage by deposit of title deeds. The clause as it stands 
would prohibit such a mortgage because mortgageijy deposit of title deeds 
would be a transfer of immovable property, by the operation of section 
58 of the Transfer of Property Act, 1882. A mortgage by deposit of title 
deeds is a normal method of raising money for a firm in the Presidency 
towns, and there is no reason why the legislature should commit itself to 
the principle that in the absence of a contract to the contrary it is not a 
usual method of carrying on business. Similarly, the obtaining of a lease 
may be ancillary and necessary to the carrying on of the business of a 
firm. In the circumstances, we would prefer that the whole clause should 
be deleted and that it should be left to the courts to decide whether in 
any case the exercise of the_ particular power will amount to carrying on 
the business in the usual way. It is not right in principle that the Legis¬ 
lature should categorically lay down that particular acts are not in the 
usual way of business and thereby cystallise the discretion of courts, 
because from the very nature of things, such a list cannot be exhaustive.” 

Clause 20—Sub-clause (1) of clause 19 defines the implied authority 
of a partner. As the guiding principle of the partnership law is to leave 
as much freedom as possible to the partners, there should be a provision 
whereby partners may authorise a trusted partner to do necessary acts 
which are in excess of the implied authority, and whereby they may restrict 
the activities of an inexperienced partner. Clause 20 makes this 
provision. 

These arrangements are made by the partners themselves in their 
own interests, and it is equitable that they should not prejudice third 
parties. Hence the second paragraph provides that the restriction placed 
on a partner’s implied authority shall have no effect upon a third party 
dealing with a firm unless that third party has notice of the restriction. 
Every person dealing with a firm is entitled to assume that all the partners 
wield the full implied authority, subject only to such restrictions as have 
been brought within his knowledge. 

The last three lines deal with a case where the third party docs not 
know that he is dealing with a partner in a firm, when obviously he has 
no expectations from the firm and has no right to hold it liable if the 
partner exceeds his actual authority. The words are taken, with slight 
alteration, from the last words of section 5 of the English Act. 

Clause 21—This i^ a new provision. The English Partnership Act, 
though it lays down in section 5 the authority of a partner in terms similar 
to clause 19 of the Bill, contains no provision enabling a partner to bind 
the firm by any act done in an emergency for the preservation of the 
basioess or the property of the firm, when the act is not in accordance with 
the usual method of transacting business. In fact the law may be stateil 
to be that the power to do what is usual does not extend to doing whaf 
is unusual. Nevertheless, the English Act, in section 24 (2), provides 
for the indemnity of a partner by his co-partners for anything necessaj:ib 
done for the preservation of the business or the property of the lirm. The 
exact grounds of that indemnity are not clear, though Pollock and 
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Lindley seem to rest it on the doctrine of salvage. In accordance wiA 
this doctrine Lindley would confine the indemnity to cases where the 
property of the business is in fact preserved by the act of the parmer. 
We are of opinion that there is no reason why a partner should not have 
the emergency powers which are conceded to an agent under section 212 
of the Indian Contract Act, or N\hy the right to indemnify should not be 
co-extensive with the authority of the partner. We have accordingly 
introduced a special clause, in the terms of section 212 of the Contract 
Act, and have made appropriate changes in regard to the right of indem¬ 
nity in clause (e) (ii) of clause 14. 

Clause 22—This represents section 6 of the English Act, but is 
expressed differently. The English model says that certain acts if done 
in a certain way bind the firm. This clause says that these acts do not 
bind the firm unless they are done in a certain way. This seems to be the 
intention of the English model and to be the law in England—see Lindley, 
pages 242-3 and Underhill page 63. 

Clauses 23 and 24 arc sections 15 and 16 of the English Act with 
slight verbal modifications. 

Clause 25.—This is the general statement of the liability of a 
partner for the liabilities of the firm. Sections 249 and 250 of the Indian 
Contract Act, 1872, merely provided that each partner is liable for 
all the liabilities of the firm, but do not say that the partners are all 
liable jointly and severally. Section 9 of the English Act makes the 
partners liable jointly for contractual liabilities and section 12 makes them 
jointly and severally liable for tortious liabilities. Section 43 of the 
Indian Act makes joint promisors generally liable jointly and severally, 
and this general principle has been applied to partnership liabilities in 
India (6 Bom. 706 ; 17 Bom. 6). The clause expresses this principle. The 
liability relates to contracts and torts. 

Clauses 26 and 27 describe the tortious acts for which a firm is liable. 
They reproduce sections 10 and 11 of the English Act, with very little 
change. 

Clause 28 introduces the doctrine of “holding out*’. It represents 
sections 245 and 246 of the Indian Act, and section 14 of the English 
Act. 

Clause 29, like clause 30, relates to persons who are third parties, 
but have a footing inside the firm. Clause 29 relates to assignees of the 
whole of a partner’s share in the firm. These persons may be complete 
strangers to the not-transferring partners and may be personally 
objectionable to them. The clause, which closely follows section 31 of 
the English Act, gives the assignee very limited right. There is no 
corresponding provision in the Indian Act. 

Clause 30.—We have carefully considered the position of a minor 
under the Indian law of partnesship. Under the English law, there is 
nothing to preclude an infant from entering into a contract of partner¬ 
ship, thou^, speaking generally, while he is an infant, he incurs no 
liability and is not responsible for the debts of the firm, and when he 
comes of age, or even before, he may disaffiim past transactions. In view 
of section 11 of the Indian Contract Act and the decision of the Privy 
Council in Mohori BibVs case as to the general incapacity of an infant to 
enter into a contract, we feel that there is no justification, with reference 
to the law of partnership only, for departing from this principle of the 
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Indian law, and thereby upsetting it. At the same time it has been the 
law since 1866 that a minor may be admitted to the benefits of part- 
nership, and that a minor becomes personally liable for the obligations 
of the firm if he does not repudiate the partnership within a reasonable 
time after his attaining age—v/c/e sections 247 and 248 of the Contract 
Act. Section 247 has been interpreted by the Judicial Committee to mean 
that a minor cannot be a partner in the firm. The Contract Act is 
defective, however, in that it does not, in express terms, provide tl\at 
the minor on attaining age becomes a partner, if he does not repudiate 
his connection with the firm within a reasonable time, though this 
principle is implied in section 248. The Act is also defective in omitting 

1?, rights and remedies of a minor sharer as such. 

Clause 30, while retaining the existing law as to the minor’s position, is 
intended to remedy the defects above pointed out. Sub-clause (I) makes 
It clear that a minor cannot be a partner in a firm, but that he can be 
flomitted to the benefits of partnership^' and that he* can be gisen this 
footing in the firm only by the express consent of the partners, and cannot 
^upon them ; for he is a potential partner, and his introduction 
should be subject to the consent of all the partners in the same way as 
the introduction of a new adult partner. Sub-clause (2) sets out the rights 
of the minor, and sub-clause (3) his liabilities. Sub-clause (4) lays down 
his ultimate remedy for enforcing his rights, which will lake the form of a 
suit for accounts and payment of his share. The sub-clause also safe¬ 
guards the partners against being saddled with a debt which the business 
cannot meet by allowing them to convert the suit to one for dissolu¬ 
tion and for accounts as between all the parties. Sub-clause (5) 
states the equitable principle that the minor, who has had no active 
part in building up ihe business and its connection, is not entitled to 
a share of the goodwill. Sub-clause (6) makes it clear that on attain¬ 
ing majority the minor has the option of becoming a partner in the 
firm or of severing his connection with it. If he chooses the former 
he needs take no definite action, and he becomes personally liable as a 
partner as if he had been a partner from the date of his admission to ‘ 
the benefits of partnership. If he chooses the latter course, he can 
make his choice effective only by giving public notice, within a reasonable 
time that he has severed his connection with the firm. If he fails to give 
notice, third parties will be entitled to treat him as a partner. As regards 
the nature of a public notice see clause 71. ^ 


CHAPTER V—Incoming and ontgoiog partners. 

Though Chapter VII on the Registration of Firms is most important 
departure in the Bill as regards substance, this Chapter is most important 
departure as regards form. As mentioned in our Report, it contains no 
material change m the. law of partnership, but it collects together and sets 

outm aconvenientformajlruiesrelating to the coming in of a partner 

and all rales relating to the going out of a partner in so far as these rules 

do not relate to the dissolution of the fi?m or to the consequent of 
dissolution. As a result of the limitation on the selection of these 
provisions, they relate chiefly to what is referred to in various i« 

V'if^ constitution of 

the firm which has not resulted in the dissolution of the firm However 

a few provisions, such as clause 34 (1) and claue 37 are of genera! appjt 

tion, that IS, they apply where the finn continues without dissolution a^d 
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also where a dissolved firm is constituted and carries on the business with 
the property and assets of the dissolved firm. For this reason, the Chapter 
is given the non-committal title of “Incoming and outgoing partners 
rather than the restricted title of “Change in a Firm , which would 
otherwise have been more suitable. 


Clause 3!.—The main proposition in sub-clause (1) comes Irom 
clause (7) of section 24 of the English Act and sub-section (6) of section 
253 of the Indian Act. The general idea is that consent of all existing 
partners is required to the introducation of a new partner, in order that 
the firm may work harmoniously. However, if a previous contract 
been made by the partners to the effect, for example, that the senior 
partner shall have the. right of introducing a new partner, at 
or juncture, the contract will be binding on the partners, even though 
when the time comes or the juncture arises, one or more of the partners 

raav he unwifimg to accept the new partner. 

* 

Sub-clause (2) relates to the liability of a new partner for the existing 
debts of the firm, and is taken from section 17 (1) of the English Act and 
the latter portion of section 279 of the Indian Act, The sub-clause 
maintains the peculiar higher liability under sub-clause (6) of clause 30, of 
the minor potential partner who elects to become a full partner. The 
clause makes no provision for the liability of the new partner for further 
debts of the firm, as this is covered by the general provision of clause 25. 


Clause 32.—In this clause, the word “retire” is properly confined 
to cases where a partner withdraws from a firm and the remaining 
partners continue to carry on the business of the firm without 
dissoultion of partnership as between them. It does not cover the 
case where a partner withdraws from a firm by dissolving it, which should 
properly be referred to as a dissolution and not as a retirement. 

According to Lindley (page 698), the right of a partner to retire 
is very restricted. This cl rise appears to widen the right as set out in 
Lindley’s throe rules ; but in fact it does so to a very small extent. Clause 

(a) corresponds to Lindley’s first rule, and covers cases, where a partner 

is allowed to retire at any time on an amicable arrangement then made 
with his partners. Clause (b) appears to be new, but it is probably 
included in Lindley’s first rule. It covers cases where the retirement is 
made in pursuance of a previous arrangement consented to by all, as is 
frequently done in the articles of partnership. Here, however, at the time 
the retirement occurs, the partner has the right to retire whether or not 
his co-partners are still agreeable. Clause (c) is merely a very slight 
extension of the right of a partner to dissolve a partnership at will by 
notice {vide clause 43 of the Bill and section 32 of the English Act.) 
It is hoped that this clause will soften to some extent the hard rule laid 
down by Lindley on page 697 that “there is only one method by which 
a partner can retire from a firm without the consent of his co-partners, and 
that is by dissolving the firm.” The clause will allow a partner in a partner¬ 
ship at will to retire from the firm without dissolving it. if he has no claim 
against the firmer thinks his claim will be settled amicably without a 
winding up. His right to dissolve the firm, if he considers that to be the 
better course, is unimpaired. 
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Sub-clause (2) represents sub-section (3) of section 17 of the 

rartnenhip Act, 1890. Sub-section (2) of that section is covered by 
clause 25. ^ 


English Act, confined 

Ihe case of retirement and restated so as to conform with drafting 
ol similar sub-clause in the preceding and succeeding clauses. The clause 
covers the liability of the retired partner for acts of the firm, and the 
liapility of the firm for. acts of the retired partner. As regards giving 
noti^ to customers,'the English law is that separate notices must be given 
to old customers but public notice to new customers is sufficient. This 
may be a serious undertaking for partner leaving a firm which deals with 
numerous customers in India, and we propose to dispense with separate 
notice to old customers and to make public notice sufficient in all cases. 
As regards the nature of public notice, see clause 71. 

I 

clause regards expulsion in the same way as clause 
32 regards retirement; that is, it makes the proper assumption that the 
firm continues after the expulsion without a dissolution of partnership as 
between the remaining partners. 

Sub-clause (1) embraces section 36 of the English Act and also the 

rule in Blisset v. Daniel (10 Hare, 493), whereby a power of expulsion 
must be exercised bona fide, a full discussion of this rule is given on pages 
516 and 517 of Lindley. 

Sub-clause (2) places an expelled partner on,precisely the same foot¬ 
ing as a retired partner as regards his liabihtles for existing and future 

debts of the firm. There seems to be no valid reason for making any 
difference. 


Clause 34.—The Indian law on the effect of the insolvency of a 
single partner is meagre. It is contained in section 254 (2) of the Indian 
Contract Act, 1872, and is to the effect that when a partner has been 
adjudicated an insolvent, any other partner may sue for the dissolution 

of the firm. The provisions of the Partnership Act, 1890, coniain more 

details but not many. Sub-section (I) of section 33 runs: “Subject to 
any agreement between the partners, every partnership is dissolved as 
regards all the partners by the death or bankruptcy of any partner.’* 
From this it follows that, when there is an agreement that the firm shall 
continue, the bankrupt partner drops out and the remaining partners 
continue as such, without dissolution of their partnership. Seci» on 38 
which provides for the continuance of the authority of the partners after 
dissolution for the purposes of the winding up of the affairs of the firm 
states as a broad exception that “the firm is in no case bound by the 
acts of a partner, who has become bankrupt.” This seems to be a rule 

which appliM generally to bankrupt partners and not merely to such 
partners in the special circumstances of the winding up of the firm, as may 
be seen from Thomason v. Frere (10 East 418). This view is stated clearly 
bj pndley on page 823. On general grounds .also it seems reasonable 
^at an insolvent, who is incapable of obtaining credit for himself, should 
not be allowed to obUin crec.it for or pledge the credit of a firm. Clause 34 
proceeds on these lines, adapting them to the case of the continuing Brm 


Sub-clause (1) states the principle that the insolvency of a partner 
severs his connection with the firm. The English Ac’ antedaies the 
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dissolution back to the act of bankruptcy but it is considered 

Act should be followed in this matter. Hence the definite date of the 
order of adjudication has been selected as the date on which the insolvent 
ceases to be a partner. Sub-clause (2) contains two rules : (1) It lays down 
that the estate of the insolvent is not liable for any act of the hrm done after 
the date of adjudication. This rule is taken from sub-section (3) of sec ion 
36 of the English Act, and it is justified by the general consideration that 
the adjudication of the insolvent is a notorious event andnofu^her 
notice thereof is required either to old or to new customers of the firm. 
(2) It also contains the complementary rule tha.t the firm QOJ ^ 
by acts of the insolvent done after the date of adjudication. This is based 

on Thomason v. Frcie cited above. 


Clause 3S is derived from sub-section (3) of section 36 of the English 
Act Like clause 34 it is confined to the case where the firm continues 
without dissolutkrfh—Where dissolution has occurred, these matters are 
provided for in clauses 45 and 47. 

Clause 36 relates to restrictions which are imposed on the 
activities of outgoing partners, in order to prevent unfair competition 
with the firm. Sub-clause (1) is entirely new and presents some points 
of interest. The typical and most frequent case is that of a partner who 
retires from the firm. He has received, presumably, payment for the 
value ofhis share in the property of the firm, and this property includes 
the goodwill of the business. A retiring partner, therefore, may be 
reaarded as having sold his share of the goodwill of the business along 
with his share in the other assets to his fellow partners. He vw-o-vw 
his partners in the same position as a person who sells the goowill ol his 
business to another. Similar considerations apply to an expelled partner, 
for, though he may have left the firm unwillingly, he either has no claim 
against ihe firm or receives some payment in liquidation. Similar consi¬ 
derations apply also to a partner who is adjudicated insolvent, tor tnoug 
he does not receive the value of his share, his estate does. 

The rules contained in sub-clause (1), therefore, are a statement of 
the chief judicial rulings on the subject of the .sale of goodwill, narrowed 
to the particular application where a partner sells, or is deemed to sell, ni 
share of the goodwill to his fellow partners. These rules are discussed in 
detail under clause 57, which is of more general application. 


Sub-clause (2) modifies the rule contained in the opening passage 
of sub'clause (1) whereby the right is given to a retiring partner 
on business competing with that of the firm. It is derived 
second exception to section 27 of the Indian Contract Act, which will be 

repealed. 

Clause 37 is section 42 of the English Act with a few verbal changes, 
and with the Indian standard rate of six per cent, substituted tor me 
English standard rate of five per cent. 

Clause 3S.—This is section 18 of the English Act and section 260 of 
the Indian Act. 

CHAPTER VI—Dissolution of a Firm, 


This Chapter is derived from that part of ‘he English Act which ^ 
headed “dissolution of partnership and its consequences , but it exciuoes 
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certain matters already included in the previous Chapter, and introduces 
some new matter, notably clause 54 on goodwill. 

Clause 39 contains the definition of “dissolution of a firm’*. This 
phrase is used in preference to “dissolution of partnership”, which has an 
element of ambiguity as it may refer to the severance of the connection of 
one partner with the firm, or to the complete breakdown of the relation 
of partnership between all the partners. Only the latter meaning is dealt 
with in this Chapter. The severance of the connection of one partner 
only is dealt with in the previous Chapter. 

Clause 40 covers the case where all the partneis agree that the firm 
should then be dissolved; and also the case where the dissolution occurs 
in pursuance of a contract previously made, for example, in the articles of 
partnership. 


Clause 41 relates to events whose occurrence unavoidably dissolves 
a firm. Clause (a) is new, but needs no comment. Clause (b) is section 
34 of the English Act and section 255 of the Indian Act. The proviso 
incorporates a suggestion made by Lindley at page 682. 

Clause 42 relates to events whose occurrence will dissolve the firm 
if there is no agreement to the contrary. Clause (a) is clause (a) of section 
32 of the English Act. Clause (b) is clause (b) of that section. Clauses (c) 
and (d) are sub’section (!) of section 33 of the Act. ^ 


Clause 43 relates to the dissolution of partnership at will. It is taken 
from clause (c) and the last paragraph of section 32 of the English Act. 


Clause 44 gives in detail the grounds on which a partner may sue 
for dissolution of the firm. Clauses (a), (b), (c), (d), (f) and (g) reproduce, 
with slight modifications, the six clauses of section 35 of the English Act. 
Clause (e) incorporates sub-section (2) of section 33 of the English Act 
but it is of wider application than that sub-section, and is an elaboration 
of clause (3) of section 254 of the Indian Act. The English law on the 
effect of the assignment by a partner of his share is not clear (Lindley, 
pages 694-95), and it is desirable to adhere to the Indian law on this point. 


Clause 45 should be read with clauses 32, 33 and 34, Section 36(1) 
of the English Act seems to confine the application of the principle 
contained in it to dealings with a firm after a change in its constitution ; 
nevertheless it is accepted law in England that after the dissolution of a 
firm persons dealing with its partners arc entitiled to assume, that they 
continue to be each other’s agents until notice is given of the dissolution. 
There is indeed no reason to differentiate, in the matter of the presumed 
continuance of mutual agency, between the case where a partner leaves 
the firm and the case where the firm is dissolved. 

The proviso reproduces sub-section (3) of section 36 of the English 

Act. 

Clause 46 is section 39 of the English Act, less the last thirty words 
which seem unnecessary. It affirms the right of partners or their represen- 
tives to a share of the net assets of the firm after the dissolution of the 
firm. 

Clause 47 follows section 33 of the English Act, 
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Clause 4S.-This is the “recounting” clause and is most jmportont. 

It is copied, with only very slight verbal alterations, from, section 44 of 
the Fiiclish Act and requires little explanation. That section had stood 
vhh success the incessant and vigilant scrutiny of lawyers, accoun ante 
and businessmen in England for nearly forty years, and may safely be 

followed. 

Clause 49 reproduces section 262 of the Indian Contract Act. 

Clause 50 is sub-section (2) of section 29 of the English Act with 
necessary verbal changes. 

Clauses 51 and 52 are sections 40 and 41 of the English Act, with a 
few verbal changes. 

Clause 53 is complementary to clause 50. The earlier clause do« 
not prevent a partner from using the firm connection or property for his 
private ends during the winding up, but requires him to account for the 
profits he obtains thereby. The present clause gives a power to the other 
partners or their representatives to prevent any partner absolutely from 
using the lirm name or property until the winding up is completed. 

Clause 54 does not profess to be an exhaustive codification of all 
the judicial rulines on the difljcult subject of goodwill. It includes only 
the outstanding rules, and does not introduce the various refined modi¬ 
fications and Qualifications disclosed by a study of the English case-law 
appertaining thereto. The clause introduces a subject which so far has not 
found its way into the Indian statute book, and only to a very small 
extent into the law reports ; and it seems advisable, to begin with, to state 
only the broadest rules and to find out by experience how far they require 
modification and qualification to suit Indian conditions. The l^rm good¬ 
will” has been defined in various ways, but never quite successfully, and 
it is not proposed to make the attempt here. It is sufficient that there is 
an intangible but valuable thing attached to a healthy business which is 
known to all as the “coodwill of the business” ; and the Bill uses this 
well-known term without defining it, and then lays down the consequences 
which ordinarily follow when it is sold under that name. A full discussion 
of goodwill is given by Lindley. pages 535 to 548. Clause 15 has 
included the goodwill of the business in the property of the firm, hutv 
clause (1) of clause 54 re-asserts this from a particular point of view, and 
requires that.the goodwill of business shall be sold like any other part ^ 
the property of the firm when the affairs of the firm are wound up, cither 
along with other property or separately. The definite inclusion of gwdwill 
as part of the property of the firm renders this sub-clause a short and 
inevitable further step requiring little justification ; tiut ^t is in accordance 
with the English law as given in Jennings y Jennings [(1?^^ 1 Ch. 373 at 
page 389], Hillw.Fearis [(1905) 9 Ch. 466J. In re David and Matthews 

[(1899) 1 Ch. 378] and other cases. 

Sub-clause (2) begins with an important proposition defining the 
rifihts which are ordinarily retained by the seller of a goodwill. In spite 
of the sale of the goodwill of a firm, any partner may set up a competing 
business alongside the old premises of the firm, and may even advertise 
the business —Kennedv v. Lee (3 Mer. 452), Hookhant v. Pottage (8 
91). This is in accordance with the overriding principle that a man may 
trade as he chooses, in fair competition with others. If he wishes to obUm 
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a higher value for his goodwill by restricting this right, he must make a 
special bargain [see sub-clause (3)]. Things which he may not do are 
given in (a), (b) and (c) of the sub-clause : 

(a) he may not use the firm name —Churton v. Douglas [Johns, 174]; 

(b) he may not represent himself as succeeding to the business of 
the firm (ibid) ; 

(c) he may not solicit old customers of the firm —Trego v. Hunt^ 
(1896) A.C. 7. 

These propositions are fairly simple, and follow naturally from the 
sale of the goodwill of the business ; for though the seller is entitled to 
carry on a competing business, yet he must not do so in a way by which 
he would derive any direct benefit from his connection with the business 
whose goodwill he has sold for value. These simple rules do not exhaust 
the English rulings on the subject, which have introduced many refinements 
and distinctions, particularly in connection with clause (c). The bill does 
not purport to adopt any of these. In particular, it does not include the 
proposition that where a partner has been adjudicated insolvent he is not 
prevented from soliciting the old customers of the firm. This is based on 
Cruttwe.il v. Lye (17 Ves. 335) and Walker y. Mottram (19 Ch. D. 355), 
which are derived from the general consideration that the insolvent’s share 
in the assets of the firm, including the goodwill, is sold over his head, for 
the benefit of his creditors and he himself is in no way privy to the sale 
and should not therefore be bound by a condition which amounts to a 
personal undertaking. It seems to us that the better rule is to provide 
that the value of the goodwill should be left unimpaired, for the benefit 
of the creditors of the insolvent. The English rulings go further than this - 
and would extend the rule in Cruttwell v. Lye to expelled partners, and to 
sales by a court in an action for dissolution and sales by a trustee of a 
deed of assignment for the benefit of creditors, Lindley, page 737, footnote 

(d), but in these cases the sale usually follows from what was originally a 
voluntary act by the seller and the seller derives some benefit from the 
sale. It seems undesirable to define and elaborate the new statutory rules 
to this extent. In any case, thes-^ matters are expressed to be subjected 
to agreement by the buyer and the partner concerned, and. where there is 
no agreement, any loss to the seller arising from the absence of these 
refinements, which are all in favour of the seller, will be balanced by the 
enhanced value of the goodwill. 

Sub-clause (3), as with sub-clause (2) of clause 36, is a modification 
of the general rule that each partner may carry on a business competing 
with that of which the goodwill has been sold, and is derived from 
Explanation I to sc^on 27 of the Indian Contract Act, 1872. 

CHAPTER VII—Registration of Firms. 

ClauK 55 gives power to the Governor-Genera! in Council to exempt 
from the fMOvistons of this Chapter any undeveloped area to which its 
provifioae mmy not he suited. 

Oouso S7.—Sutxlause (1) is based on section 3 of the Registration 
of Didness "Hama Act, 1916 (6 and 7 George V. c. 58), but it reduces the 
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Daniculars to be furnished to the minimum required for the mformati^ 
md benefit of third parties. Nothing of the internal economy of the fim 
need be disclosed beyond the mere names of the partners, and the duration 
oftheir partnership. Sub-clause (3) is taken from sub-section (3) of 
cection if of the Indian Companies Act. U13. 

Clause 58--In connection with this clause and with the succeeding 

clause, two points should be noted : 

fl'i The Reeistrar is a mere recording officer and the entnes-h^akes 
iP^he^ Leister w!n contain only the facts, or alleged facts, of Mh, 
is given notice. So long as any statement or notice is formally correct 
he has no discretion but to record them in the Register of Firms. 

(2) In addition to making the necessary entries in the of 

Firms^ he is required to file the original of every document submitted to 
hiT Theorigilial statement and all subsequent statements and notices 
will be filed together, so that all original papers relating to any firm will 
be conveniently found together in one file. 

Clause ‘'9 relates to the recording of alterations in the firm name 

and the principal place of the firm, and it requires the same cegree of ■ 

formality^as is required for the original statement under clause 58. 

% 

Clause 60 relates to the noting in the Register of the closing and 
opening of branches. This is a less important matter and the clause 

permits of the notice being sent by any partner. 

Clause 61 relates to the noting of changes in the names and 
addresses of partners, which is likewise performed m a less formal manner. 

Clause 62.—Sub-clause (I) should be read'nvith clauses 32, 33, 45 
and 71 These are important matters but as the law of partnership allow 
nofice to customers to 1. given by any partner, the clause gives th^ 
right, and does not require these important matters to be notified y 

partners acting together. 

Sub-clause (2) should be read with clauses 30 and 71, 

Clause 63 confers on the Registrar a power to correct 
whether made by himself or by the person sending him statements 

notices. 

Clause 64.-It has been mentioned under clause 58 that the R=8'Straf 
isamL recording officer. He will have no 
accuracy of the statements contained in any 

Clause 64 gives the Civil Courts the necessary power of correction m cases 

of dispute. ^ „ uv 

Clause 6S.-Sub-clause (1) makes the Register open ‘o 'nsP^" ^ 

e.rs=:.ss -irisssiis 
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in the contents of the original documents, and that the inspection of the 
Register itself is not sufficient for his purposes. 

Clause 66 gives ah unrestricted right to any member of the Public 
to obtain a certified copy of any entry in the Register, on payment of the 
prescribed fee. This right does not extend to the original documents. 

Clause 67 makes the original docunients filed with the Registrar 

conclusive evidence of the facts contained therein, as 

who has signed them. It also makes cerufled copies in the Register 

evidence of registration and of the contents of the originals. 

Clause 68.--This clause provides the pressure which is to be brought 
to bear on partners to have the finn and themselves registered. Its torce 
has already been discussed in paragraphs 19 to 23 of our Report. 

Clause 69 imposes a penalty for making a false declaration in any 
document sent to the Registrar. 

Clause 70 gives power to the Local Government to make rales to 
supplement the provisions of the Chapter. The only point which calls 
for special comment is clause (j). whereunder rules may be ma^providiag 
for the maintenance and form of an index to the Register of Firms. 

These rules will have to be carefully drafted so that the 
a real convenience to members of the publm and will enable them to 
trace without delay or trouble the existence of any partnership. 

The rules are to be subject to the condition of previous publication. 

CHAPTER VII—Supplemental. 

Clause 71 should be read with clauses 30, 32, 33, 45 and 62. 

Clause 72 read with the Schedule effects the repeals which have 
already been mentioned in connection with clauses 12and and of 

Chapter XI of the Indian Contract Act. 1872. It also repeals Ihe Bu^rma 
Strationof Business Names Act, 1920, in deference to opimcns from 
Aat province, which on the whole favour a united scheme on the lines of 
Chanter VII in preference to the scheme of Burma Registmtion of Business 
Names Act 1920, for certain towns, and the scherne of Chapter VII else- 
where The final decision as regards the repeal of this ^ct, however, will 
be made after further opportunity has been given to the government of 

Burma to consult local opinion. 

Clause 73 is a formal clause intended to save existing rights and 
existing rules of law not specifically affected. 
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report of the SELECT COMMITTEE^ 

The following Report of the Select Committee on the Bill to define 
and amend the law relating to partnership was presented to the Legislative 
Assembly bn the 26th January, 1932 

1. Published in the Gazette of India, January 30,1932, Pt. V, pp. 1-3. 
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We, the undersigned Members of the Select Committee to which the 
Bill to dchne and amend the law relating to partnership was referred^ have 
considered the Bill and the papers noted in the margin and have now the 
honour to submit this our Report with the Bill as amended by us 
annexed thereto. 

2. Clause 1 {Sec. 1).—We propose that the Act generally should 
come into force on 1st October, 1932, and section 68 (present sec. 69) a 
year laier. This arrangement should provide ample opportunity to the 
public to become acquainted with the new law especially with the Chap-- 
ter on Registration and to Government to make arrangements for giving 
elTect to that Chapter. 

Clauses $ to % {Clause 5 is sec. 6, 6 is sec. 5, 7 is sec. 6 Expl, 1, 8 
is sec. 6 Expl. 2).—We have transposed clause 6 so as to make it clause 5; 
and we have transformed clauses 7 and 8 into Explanations attached to 
clause 6 (original clause 5). We consider that this rearrangement will make 
it clear that ilie sharing of profits, gross return etc. is strong evidence of 
partnership though not in itself conclusive evidence. The clauses as 
originally arranged might have had the effect of diminishing the value of 
these facts as evidence. 

Towards the end of Explanation 2 (original clause 8) we have made a 
drafting amendment by substituting for the category of “lender, servant, 
agent, etc.’* ihc single word “receiver** covering it. 

Clause 1 l-A (sec. 10) is considered along with clause 14. 

Clause 13 (see. 12).—The provision in sub-clause (d) providing that 
the books of the firm shall be kept at its place of business, or, where there 
is more than one such place, at the principal place of business, seems to us 
to give rise to difficulties. Firstly, where a firm has its headquarters in an 
Indian State, the provision will be of no value as the Act will not be in force 
in an Indian State. Secondly, no definition is possible of “the principal 
place of business ■ as this place must depend upon arrangement among the 
partners. We think therefore that it will be preferable to confine this clause 
merely to declaring the right of each partner to have access to all the 
books of the firm and we have amended the clause accordingly. 

Clause 14 (sec. 13).—As regards sub-clause {/) we consider that it will 
be improper to allow any partner to contract himself out of liability for 
fraud and it is very doubtful if such a contract will be legal. As regards 
“wilful neglect”, however, it should be open to a partner at least to limit 
his liability to indemnify his partners. We have accordingly deleted the 
words “fraud c^r” from this sub-clause and have inserted after clause 11a 
new clause 11-A (sec. 10) relating to indemnification for fraud only. This 
new clause makes the liability to indemnify for fraud absolute and not sub¬ 
ject to contract. 

Clause 15 (5CC. 16).—In the second paragraph we have substituted 
the word “acquired” for the word “purchased** in order to cover the acqui¬ 
sition of leases, mortgages, etc. We have also assimilated the wording 
in this paragraph to that in the first. 

Clause 18 {sec 17).—We propose for greater clearness to use for the 
phrase “change in a firm” the phrase “change in the constitution of a 
firm” throughout the Bill and we have amended the clause accordingly. 

After the word “partner” we have also inserted the words “in the 
reconstituted firm” in order to make it clear that the clause has no reference 
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to formor partners. We propose to use the phrase “reconstituted firm” 
for the phrase “changed-firm*’ throughout the Bill. 

' Clause 19 {secs. 18 and 19).—We have split sub-clause (I) into two 
sephrate provisions—clause 19 (sec. 18) and sub-clause 19-A (I) [sec. 19 
0)1- In clause 19 we have stated the general proposition that a partner 
is an agent of the firm but have restricted this general proposition by 
prefacing the words “Subject to the provision of this Act.” We have 
also altered the word “affairs” into “business”. The latter word is used in 
section 5 of the English Act and seems to be the more suitable term. 

We have confined sub-clause 19-A^(I) [sec. 19 (1)] to the statement 
of a partner’s implied authority as agent of the firm. 

As regards sub-clause (2) of clause 19 [now sub-clause (2) of clause 
19-A] [sec. 19 (3)] it is clear from the opinion received that in Calcutta 
particularly, it is a trade custom that partners make contracts of sale 
containing a clause referring disputes to arbitration. This sub-clause as it 
stands will make this practice impossible in the absence of a contract 
between the partners; and it may also perhaps lay open to challenge the 
arbitration clause in many existing contracts. It seems desirable therefore 
to relax the provision of this sub-clause to some extent and we propose to 
modify them by inserting at the beginning the words “In the absence of 
any usage or custom of trade to the contrary.” These words are taken, 
from section 1 of the Indian Contract Act. We also considered carefully 
the suggestion that the whole of this sub-clause should be deleted but we. 
are of opinion that in its modified form it will be a useful guide to many 
courts. 

We also consider that clause (/) should be widened so as to cover all 
acquisitions of immovable property. 

Clause 22 (.fee. 22).—We have omitted the second paragraph as it 
contains no substance. Special laws relating to the execution and 
registration of documents and to the drawing, accepting and endorsing of 
negotiable instruments will apply in any case without this proviso. 

Clause 30 {sec. 30).—In sub-clause (2) we have made it explicit that a 
minor admitted to the benefits of partnership may be entitled to such share 
of the profits as well as of the property as may be agreed upon. Also we 
consider it dangerous to give the minor or any one acting for him access 
to all the books of the firm, some of the books may contain secrets which 
should be restricted to the partners. We have therefore altered the word 
“books” to “accounts”. 

We have made quite clear in sub-clause (4) that the minor cannot 
sue for his share of the property or profits except when he wishes to sever 
his connection with the firm. 

We have deleted sub-clause (5) as we prefer to leave all arrangements 
relating to the minor’s share of the property to be settled by agreement 
made when the minor is admitted to the benefits of partnership. 

As regards the last cub clause, there is a strong volume of opinion 
that the period within which the minor should give notice of his intention 
to leave the firm should be a definite period. In deference to this opinion 
wc propose that the period should t: fixed at six months. As this is a 
considerable stretch of time in which many things may happen, we have 
deemed it expedient to work out in greater detail the rights and liabilities 
of the minor when he attains majority. We propose that he should be 
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required to give public notice whether he elects to become or not to 
become a partner ; and we have worked out the rights and liabilities on 
the general idea that this minority shall be deemed to continue until he 
gives notice or until the expiry of the six months, as the case may be. We 
have done this in sub-clauses (6), (7) and (8) and have added sub-clause 
(9) to safeguard the interest of third parties in case where the minor after 
attaining majority in fact acts as a partner before giving public notice. 

Cl'.nisc 31 (jcc. 31).—In sub-clause (i) we have inserted a passage 
saving the provisions of clause 30. 

We have amended sub-clause (3) to ensure that a new partner when 
entering a firm may voluntarily assume liability for acts done before he 
became a partner. 

Clause 32 (sec. 32).—!n sub-clause (2) we have added words explain¬ 
ing that ilie agreement can be implied only by a course of dealing after the 
third party has luid notice of the retirement. 

Chusc .36 {sec. 36).—We have deleted the last nineteen words as the 
restriction they would place on the agreements contemplated seems to us 
to be undesirable. 

C/n»5e 37 (jcc, 37).—We have deleted the reference to the court as 
unnecessary. 

Clauses 50 and 53 50 and 53).—In both clauses we have 

inserted proviso which will protect the rights of a partner who has the 
goodwill of the firm. 

Clause 53-/4 {sec. 54).—This reproduces the second exception to 
section 27 of the Indian Contract Act with amendments to assimilate it 
to clause 36 (2). 

Clause 54 {sec. 55).—In sub-clause (2) we have made a small 
drafting amendment. In sub-clause (3) we have made the same amend¬ 
ment which we have made in clause 36 (2). 

Clause 57 {sec. 58)—Under the original draft of sub-clause (1) the 
validity of the registration of a firm could be disputed on the ground that 
its principal place of business does not lie within the area in which it has 
been registered. To avoid this we propose that registration may be effected 
in any area in which the firm carries on business. 

The small amendment in'Clause (e) will require partners to give their 
names in full. 

At the end of sub-clause (1) we have inserted w. rds which will allow 
partners residing at a distance to give special authority to agents to sign 
on their behalf application for registration. This amendment covers tne 

signing of statements under clause 59 (sec. 60). 

Clauses 60 and 61 {secs. 61 and 62) are similarly amended but as 
regards these less important act^we have not required special authori- 

Eation. 

Clause 62 {sec. 63).—We have amended the clause in the same 
manner as clause 57 (sec. 58) ; and we have also made an amendment 
consequential on the amendments of clause 30. 

Clause 67 {sec. 68).—The amendments in this clause are consequential 
on ainenciments in clauses 57, 60, 61 and 62 (sees. 58, 61, 62, and 63). 
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C/otfs» 68 (MC. 69). -We have inserted the new sub-clause (4) to 
provide for the cates of firms whose places of business are all outside 
British India or in areas exempted from the operation of this Chapter. 
Such firms will be allowed to institute a suit without being registered in 
any court in British India which otherwise has jurisdiction to try the suit. 

Clause 70 (sec, 71).—As regards the ftxing of fees payable to register¬ 
ing officers, we consider it most desirable that the fees should be uniform 
throughout India and that they should not be allowed to be developed into 
a source of revenue disproportionate to the services rendered. We have 
therefore made a special sub-clause giving the power to make rules to fix 
fees to the Governor-General in Council and we have framed a Schedule 
setting out the maximum rates which may be prescribed. 

Clause 17 (^ec. 72).—The first amendment in clause {(t) is consequen¬ 
tial upon the amendments in clause 30. 

We have made an important change in the clause by requiring that 
all public notices shall be published in the Gazette and in a local vernacular 
newspaper. In addition, public notices relating to registered firms must 
also be communicated to the Registrar of Firms. In view of the wide area 
in which many firms in India operate, it seems to us to be insufficient that 
public notices relating to registered firms should be made merely by 
intimation to a Registrar of Firms. 

4. We think the Bill has not been so altered as to require republi¬ 
cation and we recommend that it be passed as now amended. 

♦HAR BILAS SARDA. 

L. GRAHAM. 

L. V. HEATHCOTE. 

SATISH CH. SEN. 

S. C. MITRA. 

TRTLOK NATH BHARGAVA. 

RAMESHWAR P. BAGLA. 

The 23rd January^ 1932 

New Delhi. 

, Note af Dissent 

1. While agreeing generally with the views set forth in the Report 
of the Select Committee, I find there are a few points on which I am 
unable to agree with the conclusians embodied in the Report. 

2. The Indian Partnership Bill is based on the English Partnership 
Act of 1890 A.D. and, generally speaking, closely follows the provisions of 
the latter Act. As 1 am of opinion that trade and commerce in India have 
not alwa ys followed the same line of development as trade in England 
has done and as conditions of life differ materially in certain respects in 
the two countries, I think that the means employed in England to achieve 
an object are not always suitable to be employed in India to achieve the 
same end. In view of this difference, I am apt to think that the provisions 
contained in Chapter Vlt of the Bill should be very cautiously and very 
gradually applied to India. The framers of the Bill in enacting sub-clausc 
(3) of clause 1 have recognised the difference between the business condi¬ 
tions in India and those in England by providing that clause 68 (sec. 69) 

‘Subject to a minute of diiseht. 
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of the Bill shall come into operation 12 months after the. rest of the Bill 
comes into operation ; in other words, after people in India have to 
some extent become familiar with the principles underlying the Bill. 

3. Clause 68 (sec. 69) is not only the most vital clause in Chapter 
VII—the most important Chapter in the Bill—but it introduces a provision 
on which serious difference of opinion exists. 

4. I have no doubt whatever that from the point of view of courts 
administering the law and of the legal practitioners, enactment of clause 68 
would be most useful inasmuch as some of the dhliculties sometimes now 
experienced in order to prove the constitution of a particular firm would 
be removed. But the matter has to be looked at also from the point of 
view of traders and businessmen. And looking at the matter from the 
point of view of men engaged in business on small scale the provisions of 
clause 68 (sec. 69) will prove a serious clog on business in small towns and 
villages, i am. therefore, of opinion that the clause should not apply to 

a very restricted or small scale. While 
admitting that limitation of the application of clause 68 (sec 69) in 
geographical terms may be invidious and a definition of small business in 
terms of capital employed in the business not easy, I still think that the 
resources of language are not so inadequate as to fail to define with a 

limitation which we would 
place on the application of this clause. I would, for instance, provide that 

this clause shall not apply to firms which can disclose the capital of the 
firm and the capita! !.■: below Rs. 1,000. This will bring within the purview 
of clause 68 (sec. 69) all firms vyhich would not or cannot disclose their 
capital or which have a capital of Rs. 1,000 or more. A provision like’ 
this will not only fully serve the purpose for which clause 68 is sought to 
be enacted, but will afford relief from the clogging operation of this clause 
to small firms doing business in villages and smaller towns and whose 
operations 00 not admit of those firms being placed on the same plane of 
action as tne big partnership firms operating in big cities on a large scale. 

5. Another point on which I have to make an observation is with 
regard to the penalties, provided in clause 69 (see. 70). This clause places 
on the same footing “a false statement” and “an incomplete statement” 
and proviaes tne same punishment for both. I am of opinion that if it be 
at all deemed necessary to provide in this Act a penalty for filing false 
statement [ should nave no objection. But I think that the penalty for 
filing an incomplete statement should not be more than a nominal fine, 
say, Rs. 50 or more, particularly in view of the fact that clause 58 (sec. 59) 
provides that the Registrar will record the particulars supplied, only when 
he IS satisfied that they fulfil the provisions of clause 57 (sec. 58) which 
enumerates the particulars required by law to be filed. 

6. Another point which I wish to emphasise is that the Partnership 
Act is not a revenue measure and must not be so worked as to be made a 
source of revenue. Some expenses will have to be incurred to keep a staff 
to do the work of registration as provided in Chapter VII. Sufficient 
registration fees should therefore be levied to cover this extra expenditure. 

I therefore think that the schedule of fees (Schedule I) proposed fo ^ 
levied under clause 70 (sec. 71) is rather high. I would alter Schedule I, so 
as to substitute Re. I for 3-0-0 and 0-8-0 for one rupee, wherever men¬ 
tioned. The copying fee should be annas four for every page of the copy 
in place of annas four for every 100 words. 


HAR BILAS SARPA 
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APPENDIX G 

FORMS AND PRECEDENTS 
Contents of Articles of Partnership. 

Lord Lindley has observed In framing articles of partnership it 
sho'jid always be remembered that they are intended for tlte guidance of 
persons who are not lawyers ; and that it is not always wise to insert only 
such provisions as are necessary to exclude the application of rules which 
apply where nothing to the contrary is said. The articles should be so 
drawn as to be a code of directions, to which the partners may refer as a 
guide in all their transactions, and upon which they may settle among 
themselves differences which may arise, without having recouiac to Court 
of Justice.” 

As a rule this advice is followed and the provisions of articles arc full 
and comprehensive. An increasingly large number of businessmen, how¬ 
ever, have an avowed dislike of lengthy legal documents and give express 
instructions that the articles shall be as brief as possible and drafted in 
the simplest language. In this case, a comparatively short agreement may 
be prepared setting out only any special arrangements agreed to between 
the parties and leaving all other matters concerning the partnership to be 
regulated in accordance with the general law.* 

General rules. 

It is practically impossible to lay down definitely what articles of 
partnership should or should not contain as the contents must to some 
extent depend on the nature of the business to be carried on and the 
objects of the partnership. But in general the articles should provide for : 

(1) Nature and place of business, duration of partnership ; and name 
or style of firm. 

(2) Provision of capital. 

(3) Banking account of firm and who is to sign cheques. 

(4) Outgoings and profits. 

(5) Management of business. 

(6) Accounts. 

(7) Arrangments on death of a partner or dissolution of the firm. 

{8} Provision for family of deceased partner. 

(9) Arbitration clause.^ 

Usual clauses. 

The usual clauses which are implied in every contract of partnership 
unless there is any thing express to the contrary in the agreement of the 
parties may or may not be inserted as the occasion may demand. But the 
partners may not be lawyers conversant with the particulars of the law on 
the subject, and hence express mention of those clauses may remind them 
of their mutual rights and duties. It is however not essential to do so. 

A few standard forms are given below.. 

1. Lindley on Partnership, 10th Edn. p. 488. 

2. Sec «The Encyclopaedia of FORMS & PRECEDENTS,’ (3rd Edn.), Vol. XT pp. 

458,4S9. 

3. Ibid, page 459. 
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FORM No. 1 

AGREEMENT for Partnership at Will (Short Form)* 

An AGREEMENT made the—of~between [first partner] of etc. of 
the one part and [Second partner] of etc. of the other p’art. 

WHEREBY IT IS AGREED that the parties hercteto (hereinafter 
called the partners) shall be and become partners in the business of—to 
be carried on under the name of—at —or such other place as the partners 
may from time to time determine upon the following terms, namely : 

2. Capital.—The capital of the partnership shall be the sum of 

]Rs.which shall be contributed by the partners in 

equal shares. 

2. Shares in profits and losses.—The net profits of the business shall 
be divided between the partners equally and they shall in like proportion 
bear all losses of 

3. Bankers.—The bankers of the partners thall be—. 

4. Annual Account.—Some time in the month of—in each year the 
partners shall make out an account up to the—day of the preceding month 
of all the assets and liabilities and profits or losses of the partnership and 
thfi.same shall be signed by both partners and be binding on them unless 
some manifest error shall be found by them within—in which case the 
same shall be rectified. 

5. Drawings.—Each partner shall be at liberty to draw out of the 

partnership Rs—...per month on account of his share of profits 

but shall forthwith repay any sum which on the taking of the annual 
account it appears that he has overdrawn. 

6. Holidays.—Each partner shall be allowed to take—day’s holiday 
in each year. 

7. Time and attention.—Each partner shall give his whole time and 
attention to the partnership business, 

8. Attention to business—Neither partner shall directly or indirectly 
engage in any other business. 

9. Shares not to be assigned.—Neither partner shall assign, mort¬ 
gage or change his share in the partnership or any part thereof. 

10. Cheques.—Neither partner shall without the consent of the other 

sign any cheque on behalf of the firm for a sum exceeding Rs... 

or pledge the credit on the firm for more than Rs.in respect of 

any one transaction. 


1. See i7)id, pages 475—477. This form is suitable for use where only a small-scale 
business is contemplated and is desired that a very simple document be preparw. 
It may also be used with any adaptations necessitated by the circumstances of me 
case pending the execution of formal articles of partnership, where the parties wish 
to begin working together before the negotiations as to the exact contents of such 
articles are complete. Since no term is specified, the partnership may undr secuon 
43 of the Act be determined by notice in writing by either partner at any time ; 
thus, no provision for retirement or cxpulson is necessary. Similarly, the numw 
of acts which one partner is usually forbidden to do without the consent ^of the 
other can be reduced since a partner who is aggrieved by the fellow partner’s con¬ 
duct has the remedy of immediate dissolution available to him. No part of 
sections 12 and 13 of the Act is excluded expressly or by implication and aewrd- 
ingly, the relations between the partners arc subject to all the provisions thereof. 
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^ termination of the partnership, the affairs 

loM t * ® wound up in accordance with the Indian Partnership 
Act, lyjj (but each partner may bid at any sale by auction of the assets). 

*k« ^*‘****y®**®”*“AIl disputes which may arise at any time between 

^ respective executors or administrators relating to the 
partnership affairs or the construction of this agreement shall be referred 

to a single arbitrator to be appointed by-and the decision of such arbi¬ 
trator shall be final and binding. 

As WITNESS, etc. 


FORM No. 2 


AGREEMENT for Partnership between two Persons where Netf 

Bnsiness to be Established' 

AN AGREEMENT made the—of— , 

n/> f {first partner ) of, etc., of one part and {sMna' 

partner) of, etc., of the other part. 

WHEREBY IT IS AGREED that the vparties hereto (hereinafter 
together called the partners) shall be partners in the business of—upon the 
terms hereinafter contained, namely 

1. Place of business and firm name.—The partnership business shall 

be carried on under the firm name of—at—or such other place or places 
as the partners may approve. ^ 

2. Duration.—The partnership shall continue until determined as 
hereinafter provided. 


3. Capital.—The partner shall immediately after the signing of this 
agreement pay into an account to be opened in the name of the partnership 
at—Bank—Branch the following sums, namely, the said (first partner) the 
sum of Rs. 5x and the said (second partner) the sum of Rs. 3x. 

4. Shares of capital and profits.-The capital and profits of the 
partners shall belong as to five-eighths to the said (first partner) and as to 
three-eighths to the said {second partner) and they shall bear all losses in 
the same proportions. 

5. Books of account.—The usual books of account shall be kent 

properly posted up. ^ 


6. Half-yearly accounts.—On the—of—19 and on such succeediuE- 
and—an amount shall be taken of all assets and liabilities of the partner¬ 
ship and a balance sheet and profit and loss account making due allowance 
for depreciation and recouping any lost capital and showing what is due to 
each partner in respect of capital and share of profits shall be prepared and 
shall be signed by each partner who shall be bound thereby unless some 
manifest error shall be found therein within (three) months in which c«e 
such error shall be rectified. 


1. 


ibid ; pages 477, 478,479. This and the next following form, which are only suited 
for the use in very simple cases where the partners** do not ex^ct to <^rry on 
business otherwise than on a small scale, are complementary trcach other and 
dieir provisions are largely interchangeable. For instance, in the present fo?m 
the partnership IS expressed to be for a definite period, the shares of Se nartnrJi 
arc unequal and an account is to be taken half-yearly. In Form 3 
nership is expressed to be for a definite term, the shws aii c^al a^d an 
iccount is directed to be taken. When using either ofThesI Vr^s 

ded that reference be made to the other in cai lte alterMdSLTi. 

mote suited to the circumstaDoea of the ^tticu^^ 
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7. Monthly drawings —The partners shall be entitled to draw out 
of the partnership’s banking account on account of their respective shares 
of profits the following monthly sums namely the said {first ^rtner ) the 

sum of Rs . .. and the said {second partner) the sum of Rs. 

but if when the next following half-yearly account is taken it appears that 
either partner had drawn any sum in excess of his share of profits he shall 
forthwith repay such excess. 

8 Duties of partners.—Each partner shall be just and faithful to 
the other and shall diligently attend to the partnership business and 
devote his whole time and attention thereto. Each partner shall be entitled 
to—days’ holiday in each year. 

9. Acts not to be done without consent.—Neither partner shall 
without the consent of the other engage in any business other than that of 
the partnership, engage or dismiss any servant of the partnership, become 
bail or surety for any person, lend (spend) give or make away with any 
partnership propiitty.r release any debt due to the pattnership or, except 
in the ordinary course of business draw, accept or indorse any bill of 
exchange. 

10. Deteiniioation by notice—The partnership shall be detern^ned 

by either partner giving to the other—months’ notice in writing expiring 
on—^ in any year. , 

11. If the partnership shall be determined by notice pursuant to the 
last preceding clause or dissolved by the death or bankruptcy of either 
partner or by order under S. 44 of the Indian Partnership Act, 1932, the 
partner to whom notice is given oi^thc surviving or solvent partner or the 
partner on whose application such order was made as the case may 'oc 
within—from the giving of such notice or within —from such death or ba^- 
ruptcy or (he. making of such order as the case may be by notice in writing 
to the other partner or his personal representatives, trustee in bankruptcy, 
committee or receiver in lunacy—elect either to have the partnership wound 
up pursuant to the provisions of the Indian Partnership Act, 1932 or to 
purchase the share of the other partner at the net value thereof as ascer¬ 
tained by two independent valuers, one to be appointed by each partner or 
the personal representatives, trustees in bankruptcy committee or receiver 
in lunacy of a deceased insolvent or insane partner and in making 
such valuation (he goodwill of the business shall be taken in account. 

12. On the purchase by one partner of the share of the other partner 
pursuant to the last preceding clause hereof the share money shall be paid 
with interest thereon at the rate of—per cent, from the date of.determina- 
tion or dissolution of the partnership within—from such date and the 
partner whose share is purchased shall not for—from such date dir^tly or 
indirectly carry on or be engaged or interested in the business of—within— 
miles from— 

13. Arbitration—All disputes between the partners in relation-to 
any matter whatsoever touching the partnership affairs or the cons¬ 
truction of the agreement and whether before or after the termination 
of the partnership shall be referred to a single arbitrator to be appointed by 
—and such arbitrator shall have full power at his discretion to dissolve the 
partnership. 

As WITNESS, etc. 

1 . i.e. the hair-yearly account days. 

2, See Sections 46 and 48 of the Act. 
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FORM No. 3 

AGREEMENT for Partnership between two Perstms where Business 
formerly carried on by one of them is to be taken over.^ 

AN AGREEMENT made the—day of—BETWEEN {first partner) 
of, etc., of the one part and {secondpartner) of, etc., of the other part. 

WHEREBY IT IS AGREED that the parties hereto (hereinafter to¬ 
gether called the partners) shall be and become partners in the business 
of {nature of business) hitherto belonging to and carried on by the said 
{first partner) of^tbe term of—years from the—of—upon the terms 
hereinafter contained, namely: 

1. Firm name.—The firm name shall be— 

2. Place of business.—The place of business of the firm shall be the 
premises known as—to the freehold whereof the said {first partner ) is 
absolutely entitled. 

3. Tenancy of business premises.—The partnership shall be monthly 
tenants to the said {firstpartner) of the said premises at the monthly rent 

ofRs.payable in advance on the first day of each month and 

during the tenancy shall keep the said premises in good repair and insured 
to the full value thereof. 

4. Tenancy not to be determined during partnership.—The said 
{firstpartner) shall not give notice to determine the said tenancy during 
the continuance of the partnership. 

5. Capital.—The capital of the partnership shall consist of the sum 
of Rs. 2x which belongs to the partners equally and is made up of the 
following items:— 

{a) The sum of Rs. x being the agreed value of the stock in-trade, 
furniture and other of the business of—heretofore carried on by the said 
{first partner ) at the said premises and 

(b) The further sum of Rs. x which immediately after the signing of 
this agreement shall be paid by the said {second partner) into an account 
opened in the name of the partnership at the—Branch of—Bank. 

6. Equal shares in profits and losses.—The net profits of the busi¬ 
ness shall be divided between the partners equally and they shall bear all 
losses including losses of capital equally. 

r Books of account.—The usual books of account shall be kept 
properly posted up. 

8. Payment Into bank.—All partnership monies not required for 

currem expenses shall• immediately upon receipt be. paid into the said 
banking account and all cheques on such account shall be signed by both 
par.nert. ^ 

9. Anu^ Account—On—in each year an account shall be taken 

and a balance sheet prepared showing the assets and liabilities of the 
partnership and the amount owing to each partner in respect of capital and 
prqfiu and as soon as possible thereafter the net profits (if any) shall be 
divided. ' 

partner may during the conUnuance 
of the partnership draw out of the said banking account the monthly sum 

I. AM, pp, 479.480,401. 
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of Rs.but if when the said annual account is taken at the end 

of any year it shall appear that either partner has drawn on account of his 
share of prohts any sum in excess of his actual share thereof for such year 
he shall forthwith repay the excess into the said banking account. 

11. Duties of partners.—Each partner shall devote his whole time 
and attention to the business of the partnership but shall be entitled to 
take an annual holiday of — days and shall use bis best endeavours to 
promote the success of the partnership business. 

12. Acts not to be done without consent.—Neither partner «han 

without the consent of the other : 

(n) Engage directly or indirectly or be concerned or interetted in any 
business other than that of the partnership. 

(6) Enter into any bond or become bail or surety for any person or 
knowingly cause or suffer to be done anything whereby the partnenhip 
property may be taken in execution or otherwise endangered. 

(c) Assign, mortgage or charge his share in the assets or profits of 
the partnership. 

(d) Compromise or compound or (except upon payment in full) 
release or dischage any debt due to the partnership. 

(e) Contract any partnership debt exceeding the sum of Rs. 

in respect of any one transaction. 

13. Determination on breach.—If either partner shall commit any 
breach of the terms of this agreement, the other partner shall be at liberty 
within—from becoming aware of such breach by jiptice in writing to the 
offending paitncr forthwith to determine the partnership. 

14. Winding up.--On the determination of the partnership whether 
by efiiuxion ot time or otherwise, the assets and liabilities of the partner¬ 
ship shall be dealt with as provided by the Indian Partnership Act, 1932, 
(but each partner shall be entitled to bid at any sale of the partnership 
assets by public auction). 

15. Arbitration.— Arbitration clause^ Form, 2, clause 13, p, 706 
ante.) AS WITNESS, etc. 


FORM No. 4 

Deed of Partnership between two Businessmen^ 

Parties.—THIS INDENTURE made the. .day of ^between 

{first partner ) of etc., of the—one part and {Second partner) of etc., of the 
other part. 

WITNESSETH as follows 

1. Term, Business, Firm name.—^The said parties hereby, for them¬ 
selves and their respective heirs, executors and administrators, become 

and shall remain partners in the business of..for the term 

of..years^ from the date of these presents, if they shall so 

long live, under the style or firm of.but subject to the 

provision for determination hereinafter contained. 

1. See Pollock’s ‘Law of Partnership’, 15th Edn., page 165. 

2. If the partnership is to be for life. It will be expressed to be “for and during the 
joint lives of the partners.” 
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2. DetenninaCion of partnership.—Either partner shall be at liberty 

to determine the partnershifj at the end of..years from the 

date of these presents by giving to the other partner not less than. 

calendar months* previous notice in writing of his intention to do so, or 
by leaving such notice at the place where the business of the partnership 
shall for the time being be carried on. 

3. Place of business.—The business of the partnership shall be 

carried on at.or at such other place or places as the partners 

may from time to time determine. 

4 . Bankers. — ^The bankers of the partn^ship shall be.at 

.or such other bankers as shall from time to time be agreed upon by 

the partners, and all monies and securities of the partnership except monies 
required for current expenses shall be paid into and deposited with the said 
bankers. 

5. Operation of account.—Each partner shall have power to draw, 
accept or indorse bills or cheques in the name of the partnership in the 
usual course of business. 

Or 

5. Neither partner shall without the consent of the other in writing 

draw, accept or indorse any bill of exchange or promissory note on account 
of the firm, or sign any cheque on behalf of the firm for a sum exceeding 
Rs. 

Capital.—The capital of the partnership shall consist of 

Rj.to ^ paid to the credit of the partnership by the partners 

in equal shares immediately on the execution of these presents and no 
partner shall be entitled to any interest on the capital subscribed by him 
save and except as provided for hereinafter. 

Or 

6. The capital of the partnership shall consist of the following 
items: 

{a) The net value of the stock-in-trade, book debts and other assets 

of the business of.heretofore carried on by the said {first partner) 

at.'...aforesaid less the outstanding liabilities of that business. For 

purpose of computation, the said assets shall be taken to be of the gross 

value of Rs.and the said outstanding liabilities of the said business 

of the value of Rs.The balance v/z., the sum of Rs.shall 

be credited to the said {first partner) z.% his share of the capital (but this 
shall be subject to re-adjustment in the event of the said liabilities ultimately 
proving to be m6re or less than the said estimated sum of Rs.), 

(6) The sum of Rs. '...cash brought into the business by the 

said {second partner) which shall be credited to him as his share of the 
capital. 

(c) Any further sums which either partner shall with the consent of 
the other from time to time contribute for capital purpose which shall be 
credited to his capital account. 

7. Interest.—Any partner making, for the purpose of the business, 
any payment or advance beyond the amount of his own share of the 
capital shall be entitled to interest thereon at the rate of (6) per cent per 
annum, and if the amount of payment or advance and interest thereon be 
not paid within two months fpr the next annual general account, he shall 
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be entitled to refer to arbitration for recovering the same without asking 
for dissolution of the partnership and for general accounts. 

Or 

7. Interest at the rate of (6) per cent per annum shall be paid to 
each partner on the capital for the time being standing to his credit out 
of the gross profits of the business and such interest shall be cumulative 
so that any deficiency in one year shall be made up out of the gross profits 
of any succeeding year or years. 

8. Shares of profits and losses.—The net profits of the busi ness s ha ll 
be divided between the partners in the same proportions as their capital 
under clause 6 above and they shall in like proportion bear all losses 
including loss of capital. 

9 Books of account.—The usual books-ef^ccount shall be kept 
properly posted up and shall not be removed from the place of business 
without the consent of both partners. Each partner shall have free access 
to them at all times and shall be at liberty-to-make such extracts therefrom 
as he may think fit by himself or his agent. 

10. Annual account.—On.and on.in each succee* 

ding year during the continuance of the partnership an account shall be 

taken by Messrs.of.chartered or incorporated accountants 

(or by some other chartered or incorporated accountant to be agreed upon 
by the partners) of all the capital assets and liabilities for the time being of 
the partnership and a balance sheet and profit and loss account making 
due allowance for depreciation and for recouping any lost capital share he 
prepared (by such accountants or accountant) and a copy thereof furnished 
to each of the partners who shall be bound thereby unless some manifest 
error shall be discovered within three months in which case suc|i error 
shall be rectified. Immediately after the preparation of the said balance 
sheet and profits and loss account, the profits (if any) shown by such 
account shall be divided. 

11. Drawings.—Each partner may during the continuance of the 
partnership draw out of the partnership account at the baiak the monthly 

sum of Rs.on account of his share of profits but if when the said 

annual account is taken at the end each year it shall appear that either 
partner has drawn any sum in excess of his share of the profits, he shall 
forthwith repay such excess to the said partnership account. 

12. Holidays.—Each partner shall be entitled to.days' 

holiday in each year. In the first year of the partnership the said. 

shall have the first choice of time at which he will take his holiday and in 
ail succeeding years the choice shall be made by the partners alternately. 

13. Duties of partners*—Each partner shall— 

(a) Diligently attend to the business (except during holidays) and 
devote his whole time and attention thereto. 

{b) Punctually pay his separate debts and indemnify the other 
partner and the assets of firm against the same and all expenses on account 
thereof. 

(r) Forthwith pay all monies, cheques and negotiable instruments 
received by him on account of the firm into the said bank to the firm account. 

(d) Be just and faithful to the other of them and at all times give to 
such other full information and truthful explanations of all matters 
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relating to the affairs of the partnership and afford every assistance in his 
power in carrying on the business for their mutual advantage. 

14. Acts not to be done without consent.—No partner shall during 
the continuance of the partnership, without the consent of the other 
partners given in writing, do any of the following things:— 

(fl) Be either directly or indirectly engaged or interested in any trade 
or business competing with the business of the partnership. 

(b) L«nd any money or deliver on credit any goods belonging to or 
otherwise give credit on behalf of the partnership, or speculate in the funds 
of the partnership. 

(c) Give any security or undertaking for payment of money on 
account of the partnership. 

(d) Compromise or relinquish any claim or portion of a claim by the 

firm. 

(e) Enter into (except in the ordinary course of business of the partner¬ 
ship) any bond or become surety for any person or do or knowingly permit 
to be done anything whereby the capital or property of the partnership 
may be seized, attached, or taken in execution. 

(/) Assign or mortgage his share or interest in the partnership or 
introduce or attempt to introduce any other person into the business of the 
partnership. 

(g) open a banking account on behalf of the firm in his own name. 

(h) Take a lease on behalf of the firm of immovable property. 

(i) Transfer immovable property belonging to the firm. 

(j) Enter into partnership on behalf of the firm. 

{k) Hire or dismiss any clerk, traveller or other servant of the 
partnership (which authority is vested in A alone). 

(/) Enter into contract for the purchase of property, or goods exceed¬ 
ing the value of Rs.. ^ 

<m) Refer to arbitration any dispute in which partnership is concern¬ 
ed with a third party, whether or not.a suit in court has been instituted for 

the same. ■ v c 

(rt) Admit any liability in a suit or proceeding against the firm. 

(o) Acknowledge any debt due from the partnership so as to extend 
the period of limitation for a suit for the recovery of such a debt. 

Any partner committing any breach of any of the foregoing stipula¬ 
tions shall indemnify the other of them from all losses ^nd expenses 
on account thereof. 

QgteroiinatioD by notice in certain events. If either partner 

(fl) Commit any breach of any of^e provisions of clauses 13 and 14 
of this deed, or 

(b) Commit any act of bankruptcy, or 

(c) Become physically or mentally unfit to attend to the business, or 

(d) Commit any criminal offence, or 

(e) Do or suffer any act which would be ground for the dissolution 

of the partnership by the court, . , . ^ . 

then and in any such case the other partner may within (three) months 

after becoming awaic thereof determine the partnership by notice in writ- 
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ing and in that case he shall have the option (to be exercised at the time of 
giving such notice) of purchasing the share of the other partner in the 
capital and assets of the business upon the like terms as are set forth in the 
next clause hereof in relation to the purchase by a suviving partner of the 
share of a deceased partner. 

16. Survivor's option to purchase share of deceased partner.—If either 
partner shall die during the continuance of the said partnership, the 
survivor shall have an option (to be exercised within one month after the 
death of the deceased partner) to purchase the share of the deceased 
partner in the capital and assets of the business on the follownig terms— 

(a) The purchase price shall be the amount at which such share shall 
stand in the last balance sheet which shall have been prepared prior to the 
death of the deceased, or in the event of the death of either partner before 
the preparation of the first balance sheet the sum credited to him as his 
share of capital [add if addition made as above in clause 6 (a), subject to 
any readjustment which may have been or may be made in the amount 
thereof as hereinbefore provided.] 

(b) In addition to the purchase money the surviving partner shall pay 
a sum equal to the interest on the amount mentioned in sub^clause (a) 
computed from the date of the then last preceding annual account or in 
the case of the death of either partner before the preparation of the first 
balance sheet from the date of this deed and in either case up to date of 

the death of the deceased at the rate of Rs.per cent per annum in lieu 

both of interest on capitad (including any arrears of such interest for 
preceding years) and profits during such period credit being given and re¬ 
payment if necessary being made for any sums drawn out by the deceased 
partner during the then current year under the provisions of clause 11 
hereof. 

(c) The said sum in lieu of interest on capital and profits shall be 
paid forthwith but the purchase money shall be paid by twelve equal 
instalments at intervals of six months (the first instalment to be paid at 
the expiration of six months after the death of the deceased, together 
with interest on the amount for the same time being remaining owiag at 
the rate of Rs. 6 per cent, per annum. 

{d) The surviving partner shall also enter into a covenant to in¬ 
demnify the personal representatives of the deceased from the debts 
engagement and liabilities of the partnership both existing and future. 

(c) The surviving partner shall secure the payment of the said 
purchase money and interest and the performance of the said covenant of 
indemnity by floating charge on the assets present and future of the said 
business. 

17. Winding up.—If the surviving partner shall not exercise the 
option of purchasing the share and interest of the deceased or if the 
partnership shall be determined or expire during the joint lives of the 
partners the partnership shall be wound up and the assets distributed as 
provided by the Indian Partnership Act, 1932, but each partner shall be 
entitled tabid at any sale of such assets by public auction. 

18. Arbitration.—If any dispute, doubt or difference shall arise, 
either before or after the e.xpiration or determination of the said partnership 
between the said parties, or the representatives of either of them under or 
touching or relating to the construction of these presents or to the said 
partnership properly, rights, credits or effects, or to any of the partnership 
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accounts, business or transactions whatsoever every such dispute, doubt or 
difference shall be referred to the arbitration of two independent persons, 
and in case of difference between the two, to an umpire to be chosen by 
the arbitrators in writing before entering upon such arbitration ; And the 

award of such arbitration shall be made within.days next after the 

first reference to them and shall be final and conclusive on the parties 
respectively and their representatives ; And in case either party shall for 

the space of..days after request in writing refuse or neglect to nominate 

his arbitrator, or in case the arbitrator, or either of them, when chosen, 
shall for the like space of time, neglect or refuse to choose an umpire, as 
aforesaid or to act, the arbitrator of the other party may proceed alone 
with the arbitration, and his award, if made within time aforesaid, in like 
manner, be conclusive on both the said parties and their representatives 
for all intents and purposes whatsoever. 

In WITNESS whereof. 


>FORM No. 5 

Deed of Partnership between Three Persons t—General Form. 

Parties—THIS DEED OF PARTNERSHIP made the.day 

of.BETWEEN {first partner) of etc., of the first part 

{second partner) of etc., of the second part and (thir^ partner) of etc., of 
the third part. 

WITNESSETH as follows, that is to say 

1. Duration.—The said partners and the sur Ivors of them, will 
become and remain partners in the business of...from...the day of...for the 
term of...years, if they or any two of them shall so long live, but subject to 
determination as hereinafter provided, and a statement in the prescribed 
form stating the firm name, the principal place of the business of the firm, 
the date of the formation of the partnership, names in full and permanent 
address of the partners and the duratibn of the firm, signed and verified by 
each of the partners shall be sent to the Registrar of Firms within two 
months of these presents. 

2. Retirement of partners.—Any partner may retire from the part¬ 
nership at any time after the day of 

On giving not less than six calendar months’ previous notice in 
writing to the other partners or partner of his intention to do so, or leaving 
such notice at the place where the business of the partnership shall lor the 
time being be carried on, and at the expiration of such notice the parter- 
ship shall as regards the partner giving or leaving such notice terminate 
accordingly and notice of the retirement shall also be given by the partner 
to the Registrar of Firms specifying the date of retirement and published 
in the local official Gazette and in a vernacular newspaper circulating in 
the district where the firm has its place of business, {If goodwill is to be 
yeXoitAin. ascertaining the share of the retiring partner, add, Jhe retiring 
partner in ihc event of the purchase of his share as provided hereinafter 
•hall not for—years from the date of bis retirement directly or indirectly 

1. Some of ihc clauses mentioned below are implied in every contract of partnership 
unless there is anything to the contrary in the agreement of the parties. But where 
the parties arc not conversant with the particulars of law on the subject, it may be 
dnirable to expressly mention those clauses in order to remind them of their 
mutual rigiUs and liabilities. If it is desired to shorten the deed, the starred clauses 
may be omitted. 
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carry on or be concerned or interested in the business of .. . ..M 

principal, agent, manager, traveller or servant w.thm.miles from the 

^hen principal place of business of the partnership). 

'X Death or retirement not to dissolve partnership. The partnership 
shall not be dissolved by the adjudication of any partner as an insolvent, 
nor by the death or retirement of a partner. 

4 Expulsion of a partner.—During the continuance of the partner¬ 
ship any partner may be expelled by a majority of the partners exerci^^ 
power in this behalf on good faith after giving him reasonable opportunity 
for explanation and for meeting the case against him, and notice of the 
expulsion shall be given to the Registrar of Firms and published in the 
local Gazette and in a local vernacular newspaper as aforesaid. 

5 The rights and liabilities of an expelled partner shall be the same 
as if he were a retired partner under the terms and conditions herein 

contained. 

6 Firm name.—The partners shall carry on the basiness of.... 

under tile name and style of.and no partner shall chiQT into an 

enoacement on behalf of the firm except in the firm name and no change 
infhe ^turc of the business of the partnership shall be made except With 

the consent of all the partners. 

7 Place of businsss of partnership.—The business of the partnersWp 

shall ordinarily be carried on at.or at such other place or places as the 

partners or majority of them shall from time to time agree upon after 
giving notice of the same to the Registrar of Firms. 

8 Capital.—The capital of the partnership shall consist of Rs... .. 
to be pkid to I he credit of the firm by partners in equal shares immediately 
on the execution of these presents and no partner shall be entitled to any 
intcicst on the capital subscribed by him save and except as provided for 

hereinafter. 

Or 

The capital of the partnership shall consist of Rs. 1,000 of ivhich 
Rs 500 is to be paid to the credit of the firm by A immediately on he 
ex-cution of these presents and Rs. 500 representing Ae V“]ue of ^e 
sto'ck-in-trade. furniture etc., as detailed in the schedule below belong- 
ine to and brought in by 13 as his contribution to the common stock 

to\e taken over and become the property of the said 
credited to the said B in the books of the partnership as his par of the 
cinri c' Qhall he a uartuer on accouQt of his labour and skill in the 

conduct of the parnership business, and no partner shall 

interest on the Capital subscribed by him save and except as provided for 

hereinafter. . . • c 

9 Shares in capital and property.-Subject to the P^ovi^.^f his 

s?" “"t Si.-! 

be entitled .Shares thereof and the said third partner to the 

remaining ..equal .shares thereof]. 

10 ^ Further capital.—If any further capital shall at 

&?ry cTrS^on Vtsfn^r^e's^am^^^ 
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partners in shares in which they are for the time being entitled to the exis¬ 
ting capital of the partnership.' 

11. If any partner shall with the consent in writing of the other 
partners or partner advance any sum of money to the partnership firm over 
and above his due contribution to the capital, the same shall be a debt due 
from the firm to the partner advancing the same and shall carry interest 

at the rate of Rs. 6 per cent, per annum payable on every.day of... 

.durring the continuance of the loan. 

No sum so lent shall be deemed an increase of the capital of the 
partner advancing the same or entitle him to any increased share in the 
profit of the partnership. Every or any such sum together with the interest 
for the time being due in respect thereof shall be repaid by the firm and 
received by the partner by whom the same shall have been advanced at the 
expiration of (three) months from the time when by notice in writing the 
firm shall have signified to such partner their intention of making or such 
partner shall have signified to the firm his intention of demanding such 
payment. 

12. Bankers.—The bankers of the parinership shall be..or 

such other bank as the partners shall from time to time agree upon. 

13. Payment into Bank.—^All partnership moneys not required for 
current expenses and securities for money shall as and when receiv^ be 
paid into or deposited in the bank to the credit of the partnership account. 
All cheques on such account shall be drawn in the firm name and may be 
$0 drawn by any partner. 

14. Outgoings.—All outgoings and expenses of the partnership and 
losses including deficiencies of capital shall be paid out of the profits first 
and out of the capital next, and if the same shall be deficient, then by the 
partners in equal shares. 

15. The net profits of the partnership after payment of the outgoings 
and the interest on current loans (if any) (and subject to the creation and 
maintenance of reserve fund hereinafter provided for) shall belong to the 
partners in equal shares [or in the following shares, etc., etc., (see clause 
9)] (or in which they are for the time being entitled to the capital and 
property of the partnership), and the same shall be divided between them 
witbin-^ays of the settlement of the annual general accounts as provided 
for in clause 18 of presents. 

16. So much of the net profits in each year as shall be equal 

to..equal.parts thereof (or as shall exceed the sumofRs. 

.) shall be carried to a reserve fund and invested in such manner 

as the partners shall from time to time determine as a fund to provide 
against extraordinary or exceptional losses, or expenses or outlays until the 

same shall amount to the sum of Rs.and if and whenever the said 

fund shall be reduced below the said sum of Rs.to payment there¬ 

out for any of the purposes aforesaid the net profits in each year shall not 
to the extent aforesaid be applied in or towards making up the deficiency. 
The dividends or income arising from the reserve fund shall be divisible 
as net profits. 

1. Where partners are entitled to the capital and pro6ts in prt^ortioo to their original 
contributions to capital, it seems better to provide for additions to capital being 
made rateably as in the text, and to treat as loam to the 6rm. carrying inttfest any 
suim advanced in excess of partner's proportionate cooiribalkm to ^pital. Where 
this is done, it is unnecessary to provide for payment of interatl on capital as 
opposed to loans as such interest will bo payable in the shape of profit. 
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17. Account—Proper books of account shall be kept by the part¬ 
ners at the place of business and each partner shall at all reasonable times 
be entitled to have access to take copies of the same. 

18 Accounts.—During the continuance of the partnership^ a general 

account of the assets and liabilities and transactions of the partnership 

shall be taken in each year on the.day of.and the 

same shall be entered in.books and signed by each partner 

and after such signature each partner shall keep one of such books and 
shall be bound by such accounts which will not be reopened except where 
a partner may have been induced to sign it by false and fraudulent repre¬ 
sentations, or in ignorance of material circumstances dishonestly concealed 
from him by his co-partners, or in respect of manifest errors signified to 

the others within.calendar months after signature as aforesaid when 

such errors may be rectified. 

19. Drawings.—In anticipation of his share of profits, each partner 

may draw out of the partnership business-a sum not exceeding Rs. 

either at one time or in instalments, in course of one financial year of the 
firm according to which the annual general accounts are to be taken, and, 
if on taking annual general accounts he shall be found to have drawn 
more than his share of the profits for that year* he shall immediately 
refund the excess, with interest at six per cent per annum. 

*20. Management of the business.—Every partner shall have a right 
to take part in the management of the business, and no partner shall be 
entitled to any remuneration for taking part in the conduct of the business 
save and except his own share of profis. 

21. Conduct of business —Every partner shall be bound to attend 
diligently to his duties in the conduct of the business. 

22. Any difference, as to ordinary matters connected with the 
business except as to change in the nature of business shall be decided by 
a majority of the partners and every partner shall have k right to express 
his opinion before the matter is decided. 

23. Indemnity—Every partner shall be entitled to be indemnified by 
his other partners in respect of payments made and liabilities inewred by 
him in the ordinary and proper conduct of the business, and in doing such 
act, in an emergency, for the purpose of protecting the firm from loss, as 
would be done by a person of ordinary prudence in his own case, under 
similar circumstances, and if the amount that may be found to be due to 
him be not paid within three months of the next annual general accounts, 
he shall be entitled to refer to arbitration for recovering the same without 
asking for dissolution of the partnership and for general accounts. 

*24. Every partner shall indemnify the firm for any loss caused to 
it by his fraud or wilful neglect in the conduct of the business of the firm. 

*25. Property of the firm —The property of the firm shall include 
all property and rights and interest in property originally brought into 
stock of the firm or acquired, by purchase or otherwise by or for the firm, 
or for the purpose and in the cause of the business of the firm and si^l 
include the goodwill of the business and any property purchased with 
money belonging to the business. 

26. The property of the firm shall be held and nsed by the partners 
exclusively for purposes of the business. 
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27. Acts not to be done without consent.—(Same 
Form 4 at page 711.) 


as clause 14 in 


28. Duties of parlners.—Partners shall carry on the business of the 
partnership for the greatest advantage of the partners and every pariaer 
shall be bound to make good to the partnership any loss which is due to 
his acts which he was forbidden to do. 


29. Every partner shall punctually pay and. discharge his separate 
debts and liabilities and shall keep the partnership effectually indemnified 
against the same. 


30. Death of a partner.—On the death of a partner the surviving 
partners shall give notice to his sons, executors or representatives within a 
month of the death that they are entitled to take his place, and if the latter 
elect to join the partnership within a month of the said notice, clauses 31 
to 35 shall not apply and notice of the same shall be given to the Registrar 
of Firms within two months of the exercise of the option. 

31. The representatives - of a deceased partner Or the outgoing 
partner shall nof be liable for any loss suffered, or for an act of the surviv-. 
iog or remaining partners done after the death or public notice of 
retirement. 


32. Purchase of partner’s share on death or retirement.—In the 

event of retirement of a partner, or refusal by the legal representatives of 
the deceased partner to become partners or on the expiry of the period given 
to become partners, the other partners shall have the power to purchase 
his share by giving to him or his legal personal representatives notice in 
writing to that effect within two calendar months of the receipt of notice of 
retirement, refusal by the legal personal represenratives to become 
partners on the expiry of the period given to them in the notice to become 
partners on terms as hereinafter contained and should the remaining or 
surviving partners fail to exercise their option of purchase within the said 
period, the partnership shall stand dissolved as on the expiry of the last 
date of the said period, or, before the expiry of the said period, the remain¬ 
ing or surviving partners may, in the alternative or at their option, dissolve 
the partnership in both of which cases the final accounts would be taken 
and the rights and liabilities of the partners and their representatives settled 
in accordance with the provisions of section 48 of the Indian Partnershio 
Ackofl932. ^ 

33. In lieu of the interests of a deceased partner or retiring partner 

in the firm, if the death or retirement occurs before the first annual 
general accounts, the representatives of the deceased partner or the 
outgoing partner shall be entitled to his share of the capital together with 
interest at the rate of 6 per cent per annum till the death or retirement 
and in the case of death or retirement after annual general account to a 
sum representing the value of the share of the capital and property of the 
partnership, as ascertained in that annual general account and also to 
interest on the same at the rate aforesaid, and the amount thus ascertained 
shall be payable at once and shall bear interest at the rate of 12 oer cent 
per annum till payment. ^ 

.34. When a partner retires or dies and he or his representatives are 
paid what IS due in respect of his share in accordance with the terms 
hereinafter mentioned, the contibufng or surviving partner shall jointly and 
severally indemnify him or them in respect of all payments involun^ilv 
made on account of the outstanding debts of the firm. ^ 
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35. The surviving or continuing partners and the representatives of 
the deceased partner or the outgoing partner shall execute and do at the 
cost of the former all such deeds, documents and things which shall be 
necessary or expedient for the purpose respectively of indemnifying, or 
vesting all interest in the executee. 

36. Valuation of goodwill on purchase of share.—In the event of the 
death or retirement of any partner and the purchase of his share as afore> 
said by surviving partners or partner no value shall be placed on the good¬ 
will of the business as partnership asset [or the goodwill of the business 
shall be regarded as a partnership asset and the partners shall be deemed to 
be interested in such goowill in the shares in which they are entitled to the 
net profits of the partnership immediately prior to such death or retirement 
and the value of such goodwill shall be deemed to be (three) times average 
annual net profits of the partnership for the then last preceding (three) 
years from (he commencement of the partnership whichever shall be the 
shorter period and the vahre of the share in such goodwill of the deceased 
partner shall be added to and form part pf the sum payable (with interest) 
as hereinto before provided to (he representatives of the deceased partner 
in respect of his share in the partnership business and the property 
and goodwill thereof.] 

*37. Outstanding partners not to carry on business in firm name.— 
A partner ceasing to be a partner shall not carry on a business similar to 
that of the firm within the limit of..or.years. 

Or 

*38. An outgoing partner shall be entitled to carry on a business 
competing with that of the firm and he may advertise such business but he 
shall not use the name of the firm, nor represent himself as carrying on the 
business of the firm nor solicit the custom of persons who had been 
dealing with the firm before he ceased to be a partner. 

38. After dissolution of the firm but before its affairs have been 
completely wound up no partner or his representatives shall carry on a 
similar business in the firm name or use any of the property of the firm 
for his own benefit. 

39. Fact of dissolution to be published.—Any partner including an 
outgoing or the representative of a deceased partner may, on dissolution 
of the partnership, sign in the name of the firm and publish in the official 
Gazette and in vernacular newspaper as aforesaid a proper notice of the 
dissolution of the partnership. 

40. Determination of partnership.—Upon the final determination of 
the partnership a general account shall be taken of the assets and liabilities 
of the transactions of the partnership, and settled in accordance with the 
provisions of the Indian Partnership Act of 1932, and each partner shall 
execute and do all such deeds, documents and things as may be necessary 
or convenient for effecting the speedy winding up of the partnership 
affairs, of for such mutual indemnity and release as may be required. 

41. Valuation of goodwill on determination.—Upon determination 
of the partnership as aforesaid, the goodwill of the partnership shall not be 
^Id but each partner shail be at liberty to commence and carry on a 
similar business in his own or in any other name not being identical with 
the name of the firm and to send circulars to the customers of the firm 
announcing the acts of such determination and commencement of business. 

4 
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PROVIDED ALWAYS that if upon any such determination as aforesaid 
of the partnership the business thereof shall be sold as a going concern, the 
goodwill of such business shall be treated as a partnership asset and no 

partner unless he shall be the purchaser of such business) shall for. 

years from the completion of such sale directly or indirectly carry on or be 

concerned or interested in the business of.principal, agent, 

manager, traveller or servant within......miles from the principal 

place of business of the partnership.] 

42. Arbitration.—(Same as Clause 18 of Form 4, page 712.) 

4 

FORM No. 6 

Deed for Dissolution of Partnership^ 

Stamp duty : Rs. 5. (in States as prescribed by the local law 

applicable to each particular State) 

The deed is compulsorily registrable under secs. 17 and 49, Registration 
Act, if it involves property worth Rs. 100 or more.- 

This deed of dissolution of partnership made the.day of. 

19.between A of the one part and B and C of the other part, 

hereinafter called the First and Second Party respectively. 

Whereas the said parties have hitherto carried on business in 

partnership under the deed of partnership dated.day of..19.. 

under which the capital and assets of the partnership belong to the partners 
in equal shares. And whereas the property of the partnership consists 
of the goodwill of the partnership business, stock-in-trade, materials, 
book-debts, contracts, effects used in the said business or belongs 
to the partnership and immovable properties as described in Schedule 

below which stand in the name of.in trust for the said parties. 

And whereas it has been agreed between the said parties that the partner¬ 
ship shall be dissolved as regards the First Party as from the.day 

of.19.and notice of such dissolution has been signed by 

the parties for insertion in the Gazette and in a vernacular newspaper 
circulating in the district where the firm had its place of business and for 
communication to the Registrar of Firms for the correction of the Register. 
And whereas it has been further agreed between the parties that the 
Second Party shall carry on the said business of the partnership as from the 

.day of..19.and shall take over all debts and liabilities 

of the partnership outstanding with the same date and indemnify the First 
Party in the manner hereinafter appearing and shall pay to the First Party 
the net value of his share in the goodwill and property of the partnership 

as on the said.day of......19.And 

whereas.a general account has been taken and valuation maTle of the good¬ 
will assets and liabilities af the partnership and it has been agreed that the 
net value of the share of the First Party after providing for all liabilities ot 

the said partnership as on the said.day of.. .19. 

is the sum of Rs.. 

Now this deed witcesseth that in pursuance of the said agreement the 
said parties hereby declare that the partnership between them be hereby 
dissolved As regards the First Party as from the said.day of. 

1. Adapted mainly from Pollock's Digest of the Law of Partnership. 

2. Sanutvui v. RamasubbUr, 55 Mad. 72 : 36 C.W.N. cxlvii. 
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19.anJ in consideration of sum of Rs.now paid to the First 

Party by the Second Party, the First Party as beneficial owner hereby 

assigns and transfers to Second Party all that undivided. 

part or share of the First Party of and in the goodwill, stock-in-trade 
materials, book-debts, contracts, immovable properties as described 
in Schedule below and eifects of the said partnership to hold the 
same unto the Second Party absolutely. And for the purpose of giving to 
the Second Party the full benefit of the assignment hereby made, the First 
Party, as regards the share hereby assigned by him hereby appoints the 
Second Party, their survivors, and representatives and assigns, his attorneys, 
in their joint names or otherwise to realise by suit or otherwise all credits 
monies and things of the said partnership hereby disiolved and to give 
effectual receipts and discharges for the same and for such purposes to 
appoint a substitute and to revoke such substitution. And the said parties 

mutually release each other from the articles of partnership dated the. 

day of.r^.-T..19.-.-. ...and from all claims and demands thereunder or in 
relation thereto. And the First Party hereby covenants with the Second 

Party that he will not hereafter for a period of.years carry on 

or be interested in carrying on a business competing with that of the said 

partnership within a radius of.miles, from the town of. 

And the Second Party hereby jointly and severally covenants with the 
First Party that the Second Party, their represenlaitves and assigns or one 
of them will pay all debts and liabilities of the said partnership hereby 

dissolved outstanding on the said day. .and will, as from the 

.day.....pay and discharge all debts, and liabilities of the 

said partnership, and will at all times keep indemnified the First Party and 
his representatives against all costs, damages and expenses, claims and 
demands in respect thereof and also by reason of any action, or proceeding 
which may be brought or instituted by Second Party, their survivors, repre¬ 
sentatives or assigns or any of them or other person or persons by virtue of 
the owner of attorney hereinbefore contained or for any act, matter or 
thing in relation thereto. 

SCHEDULE 

In witness whereof the parties set their hands and seal this the. 

.day of.19. 

FORM No. 7 • 

Notice of Dissolation 

(Sec. 45) 

To be published in the local official Gazette and in a vernacular news~ 
paper circulating in the district where the firm has its place of business^ 

Notice should also be given to the Registrar of Firms by a partner or 
his agent or person specially authorised in this behalf 

Notice is hereby given that the partnership heretofore subsisting 

between X, Y and Z under articles of partnership dated.and 

carrying on business at..under the style of..and registered 

at.in the Register of Firms on.being No. 

of... .19-...has been dissolved as from the.day of 19. 

All debts and claims owing by and due to the said firm will be paid and 
received by X who has been authorised by Y and Z to give effectual 
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receipts and discharges for all debts and claims due to the firm, and to do 
all such things as may by necessary to wind up the alfairs of the hrm and 
to complete transactions begun but unfinished at the time of dissolution 

Signature of the partner or 

partners giving notice 


Dated 


FORM No, 8 


Notice of Dissolution on Retirement of a Partner 


[ Sec. 32 (3) ] 

To be given as in Form No, 7 

Notice is hereby given that the partnership heretofore subsisting 

between X, Y and Z under articles of partnership dated.and 

carrying on business at.under the style of.and 

registered at.in the Register of Firms on.being 

No.-.of.19.has been dissolved as from the.day 

of.19.in so far as the X is concerned who retires from the 

firm. All debts and claims owing by and due to the firm will be paid and 
received by the said Y and Z who will alone continue to carry on the 
business under the old style and who have been jointly and severally 
authorised to give efTectual receipts and discharges for all debts and claims 
due to the firm. The said X will not be liable for any act done by Y 
and Z or any one of them or by anybody acting on their behalf after the 
said date of retirement. 

Signature of the partner 

giving notice. 

Dated. 


FORM No. 9 


Notice of Retirement of a Partner 

[Sec. 32 (3) ] 

To be given as in Form No, 7 

Notice is hereby given that as from the.day of. 

19..1 shall retire from the firm consisting of Y and Z and myself 


under articles of partnership dated the.day of. 19 

hitherto carrying on business at.under the style of... 


and registered at.in the Register of Firms on.being No. 

.of 19.and that I shall not be liable for any act done 

by Y and Z or any of them or anybody acting on their behalf from and 
after the said date of retirement. 

Signature of X. 

Dated. 

FORM No. 10 

Notice of Retirement of Partner to his Co-partners 

[Sec. 32 (2) (c) J 
From X to Y and Z 

Take notice that from the.day of..19. 

I shall retire from the firm consisting of you and me under articles of 
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partnership dated the.day of.19 

registered under the style of.at . 

on.being No.of 19. 


Dated 


FORM No. H 


...which firm was duly 
in the Register of Firms 

Signature of X. 


Notice of Expulsion 

[Sec. 33 (2)] 

To be given as in Form No. 7 

Whereas X, Y and Z have been hithereto carrying on business in 

partnership under articles of partnership dated the.day of..19. 

under the style -and whereas the said firm has been registered at. 

in the Register of Firms on.being No.of 19 . .and whereas 

the said partner X has been expelled from the firm in pursuance of a 

resolution passed in meeting of the partners on the.day of.. 

19.notice is hereby given to all whom it may concern that the said 

business will henceforth be carried on by Y and Z alone under the old 
style, and neither Y, Z nor the firm will be liable for any act done by X 
or anybody acting on his behalf after that date. 

Signature of partners Y and Z 

Dated. 

FORM No. 12 


Notice by a Minor on Attaining Majority 

[Sec. 30 (5)] 

To be given as in Form No. 7 

* 

Whereas from the.day of.19.1 was admitted to 

the benefits of partnership of the firm consistnig of X, Y and Z carrying 

on business at.under articles of partnership dated the. 

day of.19.and under the style of.and registered at. 

in the Register of Firms on.being, No.of 19.and whereas 

I have attained majority on the....day of.19.notice is 

hereby given to all whom it may concern that I have elected to become a 
partner of the said firm and my share of property and of the said firm shall 
not be liable for any acts of the said firm done after this date. 


Dated 


Signature of the person 
giving notice. 
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PRACTICE AND PROCEDURE 

The Indian Partnership Act mainly deals with the rights and obliga¬ 
tions of partners inter se as well as quoad outsiders. No doubt the Act 
contains certain rules of procedure regarding the mode of setTlement of 
accounts between partners, order of payment of firm debts and of separate 
debts of partners and the disposal of the goodwill of a business after the 
dissolution of a firm and the registration of firms. But the general practice 







































APPENDIX H 


723 


and procedure regulating suits between partners has to be gathered from 
the Code of Civil Procedure, the Rules framed by the various High Courts 
and from the general principles of procedural law. LiJeewise, there arc 
important, allied subjects bearing on the law of partnership for instance, 
Accounting, Taxation, Insolvency, Arbitration, Injunctions, Specific 
performance, and the like, which are to be dealt with in every-day practice 
and require comprehensive study. It is proposed to deal with all these 
subjects and the general principles of procedural law in a separate volume 
which it is hoped will be published very shortly. Below, however will be 
found extracts from some of the important' statutory enactments bearing 
on the subject. 

THE CODE OF CIVIL PROCEDURE 
ORDER XXI, RULES 49 AND. 50 
Execution of Decrees and Orders 

49 . Attachment of partnership property.—(1) Save as otherwise 
provided by this rule, property belonging to a partnership shall not be 
attached or sold in execution of a decree other than a decree passed against 
the firm or against the partners in the firm as such. 

(2) The court may on the application of the holder of a decree 
against a partner make an*order charging the interest of such partner in 
the partnership property and the profits with payments of the amount due 
under the decree and may by the same or a subsequent order, appoint a 
receiver of the share of such partner in the profits (whether already 
declared or accruing) and of any money which may be coming to him in 
respect of the partnership and direct accounts and inquiries and make an 
order for the sale of such interest or other ordeis as might have been 
directed or made if a charge had been made in favour of the decree-holder 
by such partner or as the circumstances of the case may require. 

(3) The other partner or partners shall be at liberty at any time to 
redeem the interest charged or, in the case of sale being directed, to 
purchase the same. 

(4) Every application or an order under sub-rule (2) shall be served 
on the judgment-debtor and on his partners or such of them as are within 
India. 

(5) Every application made by any partner of the judgment-debtor 
under sub-rule (3) shall be served on the decree-holder and on the 
judgment-debtor and on such of the other partners as do not join in the 
application and as are within India. 

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to be 
service on all the partners, and all orders made on such applications shall 
be similarly served. 

50. Execution of decree against firm.—(1) Where a decree has been 
passed against a firm, execution may be granted— 

(fl) against any property of the partnership ; 

{b) against any person* who has appeared in his name under rule 6 
or^ule 7 of Order XXX or who has admitted on the pleadings that he is 
or who has been, adjudged to be a partner ; ' 

(c) against any person who has been individually served as a partner 
with a summons and has failed to appear : 
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PrnviHed that nothioE in this sub-rule shall be deemed to limit or 
otherwise affect the provisions of section 247 of the Indian Contract Act, 

1872. , , 

(21 Where decree-holder claims to be entitled to cause the decree to 
be executed against any person other than such a person as is referred to 
in sub-rule (1), clauses (Z?) and (c) as being a partner m the firm, he may 
apply to the court which passed the decree for leave, and where the l\abilily 
is not disputed, such court may grant such leave or, where such liability of 
such person be tried and determined in any manner in which any issue in a 
suit may be tried and determined. 

(3) W^’^re the liability of any person has been tried and determined 
under sub-ruiC (2), the order made thereon shall have the same force and 
be subject to the same conditions as to appeal or otherwise as if it were 

a decree. 

(4) Save as against any property of the partnership, a decree against 
a firm shall not release, render liable or otherwise affect any partner 
therein unless he has been served with a summons to appear and answer, 

ORDER XXX 

Suits by or against Firms and Persons carrying on business in 

names other than their own 

1. Suing of partners in name of firm.—(1) Any two or more 
persons claiming or being liable as partners and carrying on business in 
India may sue or be sued in the name of the firm (if any) of which such 
persons were partners at the time of the accruing of the cause of action, 
and any party to a suit may in such a case apply to the court for a state¬ 
ment of the names and addresses of the persons who were, at the time of 
accruing of the cause of aciiou. partners in such firm, to be furnished and 
verified in such manner as the court may direct. 

(2) Where persons sue or arc sued as partners in the name of iheir 
firm under sub-rule (1), it shall, in the case of any pleading or other 
document required by or under this Code to be signed, verified or certmed 
by the plaintiff or the defendant, suffice if such pleading or other document 
is signed, verified or certified by any one of such persons. 

To rule 1 of Order XXX, the following Explanation has been added 
by the Lahore High Court : 

'Explanation. —This rule applies to a joint Hindu family Uading 
partnership.’* 

2. Disclosure of partners’ names.—(!) Where a suit is instituted by 
partners in the name of their firm the plaintiff or their pleader shall on 
demand in writing by or on behalf of any defendant, forthwith declare tn 
writing ilic names and places of residence of all the persons constituting 
the firm on whos6 behalf the suit is instituted. 

(2) Where the plaintiffs or their pleader fail to comply with any 

demand made under sub-rule (1). all proceedings in the suit “P®" 

an application for that purpose, be stayed upon such terms as the couri 

may direct. 

(3) Where the names of the partners are declared in . 

referred to in sub-rule (1), the suit shall proceed m the same manner Md 
the same consequences in all respects shall follow, as if they had Uee 

named as plaintiffs in the plaint : 
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^Provided that all the proceedings shall nevertheless conUnue in the 
name of the firm. 

3. Service.—Where persons are sued as partners m me name oi 
their firm, the summons shall be served cither— 

(a.) upon any one or more of the partners, or 

(b) at the principal place at which the partnership business is carried 
on within India upon any person having, at the time of 
service, the control or management of the partnership business 
there, as.the court may direct; and such service shall be deemed 
good sevice upon the firm so sued, whether all or any of the 
partners are without India : 

Provided that, in the case of a partnership which has been dissolved 
to the knowledge of the plaintiff before the institution of the suit, the 
summons shall be served upon every person within India whom it is sought 
to make liable. 

4. Right of suit on death of partner.—(1) Notwithstanding anything 
contained in section 45 of the Indian Contract Act, 1872, where two or 
more persons may sue or be sued in the name of a firm under the fore¬ 
going provisions and any of such persons dies whether before the institu¬ 
tion or during the pendency of any suit, it shall not be necessary to join 
the legal representative of the deceased as a party to the suit. 

(2) Nothing in sub-rule (1) shall limit or otherwise affect any right 
which the legal representative of the deceased may have- 

fa) to apply to he made a party to the suit, or 

(b) to enforce any claim against the survivor or survivors, 

5 . Notice in what capacity served.—Where a summons is issued to 
a firm and is served in the manner provided by rule 3, every person upon 
whom it is served shall be informed by notice in writing given at the time 
of such service, whether he is served as a partner or as a person having 
the control of or management of the partnership business, or in both 
characters, and, in default of such notice, the person served shall be 
deemed to be served as a partner. 

^6. Appearance of partners.—Where persons are sued as partners in 
the name of their firm, they shall appear individually in their own names, 
but alt subsequent proceedings shall, nevertheless, continue in the name of 
the firm. 

7. No appearance except by partners.—Where a summons is served 
in the manner provided by rule 3 upon a person having the control or 
management of the partnership business, no appearance by him shall be 
necessary unless he is a partner of the firm sued. 

®8. Appearance under protest.—Any person served with summons as 
a partner under rule 3 may appear under protest, denying that he is a 
partner, but such appearance shall not preclude the plaintiff from other- 

1. For Orissa, substitute the proviso by the following : 

“Provided (hat all the proceedings shall nevertheless be continued in the name of 
the hrm but the names of the partners disclosed in the manner stated in sub-Rule 
(1) shall appear in the decree. 

2. For (Orissa), at the end of Rule 6 add as follows : 

“but the decree shall, however, contain the names of ail such partners.” 

3. For Bombay and Gujarat, Rule 8 has been substituted. (See M.L.J.) Civil Court 
-Manual, llth Edn., Vol. 3, p. 97. 


726 


THE INDPAN PARTNERSHIP ACT 


wise serving a summons on the firm and obtaining a decree against the 
firm in default of appearance where no partner has appeared. 

9. Suit between co-partners.—This order shall appjy'to suits bet¬ 
ween a firm and one or more of the partners therein and to suits between 
firms having one or more partners in common ; but no execution shall be 
issued in such suits except by leave of the Court, and, on an application 
for leave to issue such execution, all such accoup "s and inquiries may be 
directed to be taken and made and directions given as may be just. 

10. Suit against person carrying on business in name other than his 
own.—Any person carrying on business in a name or style other man his 
own name may be sued in such name or style as if it were a firm name ; 
and so far as the nature of the case will permit, all rules under this Order 
shall apply. 

APPENDIX A 

(2) DESCRIPTION OF PARTNERS IN PARTICULAR CASES 
A.B. a firm carrying on business in partnership at . 

(3) PLAINTS 
No. 49 

PARTNERSHIP 

(Title) 

A. B., the above-named plaintiff, states as follows :— 

!. He and C.D., the defendant, have been for years (or months) 
past carrying on business together under articles of parlncship in writing 
(o/- under a deed or under a verbal agreement.) 

2 . Several disputes and differences have arisen between plaintilf and 
defendant as such partners whereby it has become impossible to carry on 
the business in partner.'ihip with advantage to the partners. Or the defen¬ 
dant has commhed the following breaches of the partnership articles :— 

(1).(2) .(3). 

3. {Facts showins when the cause of action arose and that the Court 
has Jurisdiction.) 

4. The value of the subject-matter of the suit for the purpose of 

jurisdiction in rupees and for the purpose of 

court fee is rupees 

5. The pl.jintifT claims— 

(1) dissolution of the partnership: (2) that accounts be taken 
(3) that a receiver be appointed. 

{N.B ,— In suits for winding up for any partnership^ omit the cUnmfoj 
di'i‘o!ution and in^te nl insert a paragraph taking the facts of the partnership 
haying been dissolved.) 

APPENDIX D 

No. 21 

pj climinary Decree in a Suit for Dissolution of Piurtnersbip 

and the taking of Partnership Accounts 

(Title) 

1l is declared that the proportionate shares of the parlies in the 
partnership arc as follows :— 

It is declared that this partnersip shall stand diwolved (or tball be 
dci incd to have been dissolved) as from the w 

t 
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af frnm (hat u A l ^hat the dissolution thereof 

as trom that day be advertised in the Gazette 

etc* 

Actat ordered that be the receiver of the partnership- 

“nd clatasfnhVpartnmW^ "" “>«= outstanding book-debts 

And it is ordered that the following accounts be taken :_ 

the said parM^p"! '’t'o"gi"g to 

2. An account of the debts anJliabilities of the said partnership ; 

account of all dealings and transactions between the plaintiff 

and foot of the settled account exhibited in this suit 

and marked (A), and not disturbing any subsequent settled accounts. 

on hv'^hp goodwill of the business heretofore carried 

?« wLr ^ defendant as m the plaint mentioned, and the stock- 

in-trade, be sold on the premises, and that the 

fix a reserve bidding for all or any of the lots at such sale and, that either 
of the parties is to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken, and all the other 
acts required to be done completed before the day 

r . ^do certifv the 

result of the accounts, and that all other acts are completed, and have his 

certificate m that behalf ready for the inspection of the parties on 
me day of 

And. lastly, it is ordered that this suit stands adjourned for makine 
a iinal decree to the ® 

day of 

Final Decree in a Suit for Dissolution of Partnership and the 

taking of Partnership Accounts. 

(Title) 

It is ordered that the fund now in Court, amounting to the sum 
o* be applied as follows :— 

. J' ‘he debts due by the partnership set forth in the 

certificate of the amounting on the whole to Rs. 

2. In payment of the costs of all parties in this suit, amountme 

, (These costs must be ascertained before the decree 

ts drawn up. ^ 

APPENDIX I 

CENTRAL RULES 

THE INDIAN PARTNERSHIP (FEES) RULES, 1932. 

Rules framed under section 71 of the Act. 

DEPARTMENT OF COMMERCE. 

Simla, the 24th September 1932. 

, No. D-C. (15)-32. In exercise of the powers conferred hv cuK*. 
section (1) of section 71 of the Indian Partnership Act, 1932 (IX of 1932) 

1. Here insert name of proper officer. 
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the Governor-General in Council is pleased to make the following rules, 
the same having been previously published as required by sub-section (3) 
of the said section, namely :— 

1. Short title and commencement.—(1) These rules may be called 

the Indian Partnership (Fees) Rules, 1932. 

(2) They shall come into force on the first day of October. 1932. 

2. Definition —In these rules, "the Act” means the Indian Partner¬ 
ship Act, 1932 (IX of 1932). 

*3. Fees payable to Registrar of Firms.—The fees which shall 
accompany documents sent to the Registrar of Firms or which shall be 
payable for the inspection of documents in the custody of the Registrar of 
Firms or for copies from the Registrar of Firms shall be the maximum fees 

as specified in Schedule I to the Act. They shaH—be paid . . 

in cash. 

STATE RULES. 

(1) Andhra Pradesh Partnership Rules, 1957. 

Notificaiion No. G. O. Ms. No. 519 Industries, dated 24th April, 

1958. 

Same as Madras Partnership (Regn. of Firms) Rules 1932, poj/, with 
the following changes 

(1) For Rules nos. 7A to 18, read nos. 8 to 19. 

(2) For Rules 13 and 14 substitute as follows : 

13. Inspection of Che indexes to the Register of firms and of original 

documents.—-(i) The indexes to the register of firms maintained by the 
Registrar may be inspected by any person on payment of the following 
fees : 

(a) for searching the index for any one year for entries relating to 
single firm—one rupee, 

(b) for searching the index for every other year for entries relating to 
the same firm...eight annas. 

(ii) All statements, notices and intimations filed by a firm under 
Chapter VII of the Act may also be inspected on payment of the prescribed 
fee by any person, on his satisfying the Registrar that he is interested m 

the firm. 

Provided that no fee shall be leviable for the inspection made by or 
at the instance of Government Officers for bona fide public purposes. 

14. Application for copies & fees for grant of copies.—(i) Every 
application for a copy under section 67 of the Act, shall be in writing. 

(ii) For the grant of copies other than copies from the Register of 
firms, the following fees shall be levied, namely 

(a) For a certified copy of an acknowledgment of registration of a 
firm—one rupee. 

(b) For a certified copy of or extract from any other document 
cW\\t annas for each hundred words or part thereof: 

Provided that no fee shall be leviable for the grant of copies (includ- ^ 

ing copies from the Register of Firms to the Government officers for oo/rtf 

fide public purposes). 
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(3) Rule 18— Read Office hours 10,30 A.M. to 5 P.M. 

(4) For Fort St, George Gazette read Andhra Pradesh Gazette. 

(5) For Forms A to E, read Forms Nos. VII to XL 

(2) The Assam Partnership Rules, 1933.^ 

{Notification No. 621S-F. (fl), dated 28th August^ 193S), 

1. Short title.—These rules may be called the Assam Partnership 
Rules, 1933. 

2. Definitions.—In these rules, unless there is anything repugnant in, 
the subject or context,— 

(a) “The Act” means the ^Indian Partnership Act, 1932*, 

(b) “Firm” means ‘a-body of persons consisting of two or more 
partners, to which the Act applies*. 

(c) “Registrar” means ‘an official appointed by the Provincial 
Government under Section 57 of the Act to perform the duties of Registrar 
of Firms for the province of Assam. 

(d) “Document’* includes “statements, intimations, notices” pres¬ 
cribed by the Act. 

(e) “Form” means a Form appended to these rules. 

3. Form and verification of statements under sections 58 and 60.— 
The documents required to be filed with the Registrar under sections 58(1) 
and 60 shall be 'deemed to be duly verified if they are signed and certified 
by all the partners or by a specially authorised agent on behalf of a 
partner declaring the statements made therein to be true to his knowledge 
and belief in the presence of at least one witness who shall attest the 
signatures by signing his name, provided that when a document is verified 
by a specially authorised agent, the original power of attorney or an 
expressed tetter of authority from the partner concerned shall be produced 
for the inspection of the Registrar to prove authentication. 

4. Form of Register of Firms, Statements under sections 58 and 60 
notices under sections 61, 62 and 63 and Index to Register of Firms.— 

(1) The “Register of Firms” to be maintained by the Registrar under 
section 59 of the Act shall be in Form VIII. 

(2) The statement required under section 58 of the Act for the regis¬ 
tration of a firm shall be in Form I. 

(3) The statement under section 60 of the Act, relating to changes 
in the firm*s name and the principal place of business, shall be in Form 11. 

(4) The notice under seciion 61 of the Act of closing and opening of 
branches shall be in Form III. 

(5) The notice under section 62 of the Act of changes in the names 
and addresses of partners shall be in Form IV. 

(6) The notice of alteration in constitution of a firm and dissolution 
of a firm, under section 63 (/) of the Act, shall be in Forms V and VI, 
respectively. 

(7) The notice of withdrawal from, or remaining'in a partnership to 
be given under section 63(2) of the Act by a minor on attaining majority 
shall be in Form VII. 

1 These Rules apply also to Nagaland, Meghalaya, Mizoram and Arunachal, which 

have been carved out of the former State of Assam. 
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(8) An Index to the Register of Firms shall be maintained by the 
Registrar in Form IX. 

5 Time for giving notice of alteration.—The notice of an alteration 
which is required to be filed with the Registrar under sections 60, 61, 62 
and 63 of the Act shall be filed within fifteen days from the date of 


occurrence. 

6. Examination of documents received by the Registrar.—On receipt 
of every statement, intimation, notice of any other document prescribed 
by the Act to be filed or registered in his office the Registrar s hall e xa mine 
it and if it is found to be defective or incomplete in any of the particulars 
required to be given therein, or not verified in the prescribed manner or 
in any way not in accordance with the provisions of the Act or these 
rules, he shall return it to the person applyin^or filing or recording or to 
the firm concerned ; and until proper rectification or completion be made, 
he shall not register or file the document in question nor shall he file or 
register the same unless and until the- prescribed fees are paid to and 
received by him. The Registrar shall, pending the receipt of such fees, 
act in the same way as if no such document or fact had been tendered for 
filing or recording or registration. 

7. Acknowledgment by the Registrar.—The Registrar may acknow¬ 
ledge the receipt or filing of any document after necessary entries have 
been made in the “Register of Firms.” 


8. Enquiries and investigations by the Registrar in case of disputes.— 
The Registrar may in his discretion institute such enquiries or make such 
investigation in respect of any matter as may in his opinion be necessary 
for the proper performance of his duties and administration of the Act, 
especially when a dispute arises amongst the several partners of a firm. 
The Registrar may in his discretion call upon any of the partners or all 
of them to produce any original deed, document or iuch other evidence as 
he thinks fit. 

9. Office of the Registrar and business hour^—The office of the 
Registrar shall be situated in the town of Shilong i^nd shall be open for 
business (Sundays and authorised holidays excepted) between the hours 
of 11 a m., and 4-30 p.m., excepting Saturdays, V^en the office shall 
remain open for business till 1-30 p.m. 

10. Inspection of Register of Firms and documents and copies of 

entries.—(1) Any person may inspect the documents and the “Register of 

Firms” kept by the Registrar on payment of 8 annas for the inspection of 
all documents relating to one firm. Provided that he shall not have the 
right, while so inspecting, to take copies or extracts from any of the 
documents or the Register. 

(2) Any person may inspect the particulars of any firm in the 
Register ot Firms kept by the Registrar on payment of 8 annas in respect 
of each volume of the registers inspected ; 


Provided that he shall not have the right, while so inspecting, to lake 
copies or extracts from any of the documents or the Register. 

(3) Any person shall, on application to the Registrar, be supplied 
on plain paper with a certified copy or extract of any of the documents or 

•hv qf the entries or portion thereof in the "Register of Firms on pay* 

of four annas (0-4-0) for each hundred words or part thereof. 
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11. Destruction of documents.—(1) No document filed in the office 
?L Firms, Assam, under the Indian Partnership Act, 1932, 

shul be destroyed without the previous order of the Registrar in that 

behalf. 

(2) The Registrar may order the destruction of any such document 
at the expiration of five years after the date of dissolution of the firm 
in respect of which such document was filed in his office : provided that 
the Registrar shall give three months* previous notice of such destruction 
by notification in the Assam Gazette. 

(3) After the expiration of the said three months the Registrar 
shall, unless sufficient reason be shown to the contrary, cause all the 
documents of each firm named in the said notice to be destroyed, and 
shall record the fact of such destruction in the book kept for such purpose. 


FORM NO. I. 


SUtement required for Registration of a Finn. 


THE INDIAN PARTNERSHIP ACT, 1932. 


[See Section 58 and Rule 4 (2).J 

Filing Fee Rs. 3. 

To (he Registrar of Firms, Assam, Shillong. 

We, the undersigned partners of the firm 

do hereby submit the following statement, prescribed under section 58 of the Indian 
Partnership Act, 1932, for the purpose of registration of the said firm under section 
59 of the Act. 


A —The name of the firm : 

D.—The duration of the firm (with date of establishment) ; 

C. —^The principal place of business, with full address: 

D. —The name of any other plac» where the firm carrier on business, with 
full addresses : 


1 . 

2 . 



E—The names in full and permanent addresses of all the partners, and the 
date when each partner joined the firm :— 


Names in .. of partners. 

Permanent addresses. 

1 

Dates 

of 

joining 

Remarks. 






Witness or Witnesses attesting the Signatures of all the Partners of 

signatures. the firm. 


Date 


Verification. 


We, the partners of the firm • do hereby declare that the foregoing 

'statement is true to our knowledge and belief. 

Witness or Witnesses attesting the Signatures of all the Parimrs 

signatures. of the firm. 

Date 
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FORM No. 11. 

Notice of alteration in the name of the firm or in the location of the 

principal place of business thereof. 

THE INDIAN PARTNERSHIP ACT, 1932. 

Section 60 and Rule 4(3).] 

Filing fee Re. I. 

To the Registrar of Firms, Assam, Shillong. 

Notice is hereby given, pursuant to section 60 of the Indian Partnership Act, 
1932. of the following alteration in the narae/Iocation of the principal (inaceof 

business* of the firm. 





Principal place of 

Date of alteration. 

Name of firm. 

business. 



Former 

Present 

1 

Former name. 

Present name. 

« 

address. 

address. 

■* 1 

1 

1 

V 

1 

i. 


Witness or Witnesses attesting the Partners 

signatures. 

Date 

Verification. 

We. the partners of the firm , do hereby declare that the foregoing 

statement ’is true to our knowledge and belief. 

Witness or Witnesses attesting the ®‘®onhe'firm. 

signatures. 

Date 

FORM No III. 

Notice of closing and opening of places of business (other than the 

principal place of business). 

THE INDIAN PARTNERSHIP ACT, 1932. 

[See Section 61 and Rule 4(4).] 

Filing Fee Re. 1. 

To the Registrar of Firms, Assam, Shillong. .-At 

Notice i, hereby given PUT^rTnlnS/P^aces ofUSs onite'S ' 
1932, of the closing/opcning of the following place/places oi ousin 

(other than the principal place of business). 


Places of business 
closed. 

Date of 
; closing. 

1 1 
1 

Place of business 
opened. 

Date of 
opening. 

Remarks. 




1 

1 


Signature of any Partner or Agent of the firm. 


Date 
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FORM No. IV. 


Notlco of changes in the names and addresses of (he partners of firm. 
THE INDIAN PARTNERSHIP ACT, 1932. 

Section 62 and Rule 4(5).] 


Filing Fee Re. 1. 


To (he Registrar .of Firms, Assam, Shillong. 


Notice is hereby given, pursuant to section 62 of the Indian Partnership Act, 
1932, of changes in the names and addresses of the partners of the firm. 


Former name and address. 

Present name and address. 

Remarks. 



1 


Date 


Signature of any Partner or Agent of the firm. 
FORM No. V. 


Intimation for recording of changes in the constitution of a firm. 
THE INDIAN PARTNERSHIP ACT, 1932. 


[See Section 63(1) and Rule 4(6).] 

Filing Fee Re. 1. 

To the Registrar of Firms, Assam, Shillong. 

'? (I) of section 63 of the Indian 

Partnership Act, 1932, of the following changes in the constitution of the firm. 


Previous constitution of firm. 

Present constitution of firm. 

1 


Names of 
partners. 

Permanent 

addresses. 

Names of 
partners. 

Permanent 

addresses. 

Remarks. 

1 

1 





Signature of any Partner or his Agent.’ 

Date 


FORM No. VI. 


Intimation for recording dissolution of a firm. 
THE INDIAN PARTNERSHIP ACT, 1932. 
[See Section 63(1) and Rule 4(6).] 


Filing Fee Re. 1. 


•To the Registrar of Firms, Assam, Shillong. 

pw.n.!S!^“A:cM’r93’’2! fer' 

19 


Dm 


Signature of any Partner or bis Agkat. 
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FORM No. VII. 


Notice of withdrawal from, or remaining in, a partnership to be giTen under 
section 63(2) of the Act by a minor on attaining of majority. 

THE INDIAN PARTNERSHIP ACT, J932. 


[See Section 63(2) and Rule 4(7).] 
To the Registrar of Firms, Assam, ShUtung. 


Filing Fee Re. I. 


Notice is hereby given, pursu.mt to sub-section (2) of section 63 of the Indian 
Partnership Act, 1932, that /the undersigned, a minor who was 

admitted to the benehts of partnership in the firm of 

has DOW attained 

majority and elects to become/nol to become a partner of the said firm. 


Date 


Signature of the Partner concerned or bis 
specially authorised Agent. 


FORM No. VIII. 


Register of Firms. 

THE INDIAN PARTNERSHIP ACT. 1932. 
[See Section 59 and Rule 4(1).] 
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FORM No. IX. 

Index to the Register of Firms. 

THE INDIAN PARTNERSHIP ACT» 1932. 

[See Rule4{8).] 


Name of Arm. 


Date of 

Number of firm in 

registration. 

the Register. 

2 

3 


Volume of Register 
and folio. 



Payable. — Under the Assam Partnership (Fees) Rules 1932 all 
fees payable to the Registrar of Firms as mentioned in Schedule I to the 
Indian Partnership Act shall be the maximum Fees as specified 
therein and they shall be paid in cash. [Nodficariofi No. IIC 
dated 28th January 1933, and No. 4J73~F (a), dated. 8th July 1939.] ’ 

(3) The Bengal Partnership Rules, 1933. 

Notification No. 229T. Com.—l5th May 1933.— 

^’i '■•''•“These rules may be called the Bengal Partnership 

KlUCS^ l«Pw3« 

2, Definitions.—In these rules, unless there is anything repugnant 
in the subject or context,— ^ e> y 6«am 

(a) “document” includes statements, intimations, notices under 

the Act ; 

(b) “Form” means a Form appended to these rules ; 

(c) “Registrar” means a Registrar of Firms appointed und-r 
section 57 of the Act; 

(d) “the Act” means the Indian Partnership Act, 1932. 

3> 4» 5» 6, 7, 8, 9,—Same as the Assam Partnership Rules 1933 
ante with “Calcutta” substituted for “Shillong” in Rules. ’ ’ 

10. Inspection of documents and conditions and fees thereof_ 

(1) Any person may inspect the documents filed by firms and the Register 
of Firms kept by the Registrar on payp ent of eight annas for each inspec¬ 
tion of all documents relating to one fitm, and a fee of eight annas for 
inspection of each volume of the said Register, provided that he shall 
not have the right, while so inspecting, to take copies of or extrarf« 
from any of the documents of the Register. 

(2) The Registrar shall not permit inspection of any ducument 
filed by the firms unless it is shown to his satisfaction that the person 
applying for such inspection is, in some way interested in the contents 
of the documents. 

, (3) Any person shall, on application to the Registrar, be suDDlied 

with a certified copy or extract of any of the documents or any of the 
entries orportion thereof in the “Register of Finns” upon Davmciit nf 
four annas for each hundred words or part thereof. ^ 

11. Procedure on closing of business and dissolution. —(1) Where 

the Registrar has reasonable cause to believe that a reai«tereH ni/ - J 
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carrying or> business or is not in operation or that it is finally dissolved 
but the prescribed intimation has not been given, he shall send by post to 
every partner of the firm at its last known address a letter enquiring 
whether the firm is carrying on business or in operation. 

(2) If the Registrar receives as answer from any of the partners to 
the effect that the firm is not carrying on business or is not in operation, 
or if he does not within one month from the date of the posting of the 
letter receive any answer, he shall publish, in the local official Gazette 
and send to all the partners by registered post a notice that at the expira¬ 
tion of three months from the date of that notice the name of the firm 
mentioned therein shall, unless cause is shown to the contrary, be struck 
off the Register of Firms and the firm shall be dissolved and the registra¬ 
tion shall be deemed cancelled. 

(3) At the expiration of the time mentioned in the notice the Regi¬ 
strar shall, uriless cause is bnown previously by the partners, strike its 
name off the Register, and shall publish notice thereof in the local official 
Gazette, and on the publication of such notice in the official Gazette the 
firm shall be dissolved. 


FORMS 

Same as in the Assam Partnership Rulesi, 1933, ante with “Registrar 
of Firms Bengal, Calcutta” substituted for'^Registrar of Firms, Assam, 
Shillong”. 

(4) The Bihar and Orissa Partnership Roles, 1933.^ 

{Notification No. 3654-l-J l-Com dated llth November, 1933) 

1. Short title—These rules may b$ called the Bihar and Orissa 
Partnership Rules, 1933. 

2. Definitions.—In these rules :— 

(a) “the Act” means the Indian Partnership Act, 1932. 

(b) “Form” means a form in the Schedule of these rules. 

(c) “Section” means a section of the Act. 

(d) “Registrar” means the Registrar of Firms. 

3. Forms and verification of statements under sections 58 and 60.-- 
The statements required to bs sent or delivered to the Registrar under 
sections 58 and 60 shall respectively be in Forms I and 11 and shall be 
verified by signing the forms of verification contained in the said forpa. 

4. Form of intimations and notices under sections 61. 62 and 63.^ 
Intimations and notices under section 61, 62 and 63 (I) 63 (2) shall 
respectively be in Forms III, IV, V and VI. 

5- Register of firms.—The Register of Firms shall be maintained 
in Fbrm A. The name of, and the particulars relating to, each firm shall 
be entered in the said Register in the order of the registration of the firms 
on a separat page or pages. Each firm shall be assigned a number in a 
consecutive series commencing and ending with each calendar year(, A 

1. ''Bihar” and "Orissa” now form separate States, For "Orissa" Rules see Not. 

No. 12920—U-24/42 Com. (c), dated the 23rd June, 1943, post. 
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the'S^^fste^ ^ ^ <" 

by the Registrar ^ ® ^ ^’S*"®^ 


p«J.r of*^-"^*"-"! *“ ^®8is«er.-When an entry ma in the 

i«<fi^?«f ^ amendment shall be shown by 

fif ® the entry or 

under the head concerned. ^ 


partner or other person 
interested m^es a protest m writing to the Registrar disputing any entry 

S!?u* i” ^ f® Register of Firms, the Registrar shall record such protest and 

thereto m red ink in the remarks column against the 
OKputed entry. ® 


Register.—An index to the Register of Firms shall 
JP B* a ntimber of pages of the forms being allotted 
^ a firm is registered or when 

«? k w ., ® »s changed the firm name shall be indexed 

alplwbetically with reference to the initial letter of the firm name and on 
the dissolution of a firm the name shall be cancelled in red ink. Every 

11 . cancellation and any necessary remarks relating thereto 

shall be signed by the Registrar. 


9. Filing of documents.—A separate file shall be maintained in 
respect of each firm, in which all documents relating thereto received 

k «® *^® Registrar shall be filed. No document shall 

be filed by the Registrar unless the fee prescribed therefor has been paid. 


10. Acknowledgment of registered documents.—(a) Upon the regi¬ 
stration of a firm the Registrar shall grant to the firm an acknowledgment 
m Form C annexed to these rules and on the filing of any document 
required to be filed under the Act, he shall grant to the person at whose 
instance it is filed an acknowledgment in Form D. 


(b) On every document filed under the Act by or relating to a firm 
the Registrar shall endorse the following particulars, namely ;— 

(i) the number borne by the firm on the register ; 

(ii) the name of tiie firm ; 

(iii) the description of the document ; 

(iv) the serial number of the document; 

(v) the date of filing. 

The Registrar shall also affix his signature and the seal of his office 
to every such document. 

(c) If there is no space on the document for entering the particulars 
to in sub-rule fb), the entry shall be made on a separate paper 

which shall be attached to the document and a no^ of the fact shall be 
made on the document itself and shall be signed by the Registrar. 

11 . Conditioas of inspection—The Register shall be open to inspec- 

"i?® written application. Documents kept in the Registrar’s office 
snail be open to inspection by any person applying therefor, provided the 
applicant satisfies the Registrar that he has sufficient interest in the con¬ 
tents of the document for the inspection of which he has applied, and that 
a mere inspection of the Register will not serve his purpose. 
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12. Grant of copies of entries ID Register.—The Registrar shall on 
application in writing furnish to any person a copy, certified under his 
hand, of any entry or portion thereof in the Register of Finns on payment 
of the prescribed fee. 

13. Preservation and elimination of registers and record.—The 

register of firms and the index thereto shall be preserved permanently. 
All other records including the statements referred to in section 58 rela¬ 
ting to any firm may be destroyed on the expiry of five years from the date 
of the dissolution of such firm. 

14. Mode of lodging docisments.—Documents may be lodged with 
the Registrar either in person or sent to him by post. 

15. Translations to be furnished when original not in English*—If 

any document required to be filed under the Act or any portion of such 
document is not in the English language, an English translation of such 
document or portion; certified as correct by at least one partner (or his 
authorised agent), shall be furnished along with each copy of such docu¬ 
ment or portion. i 

16. Administration report.—The Registrar shall submit to the Local 
Goverment so as to reach them on or before the 1st of June in each year a 
report on the working of the Act, during the official year ending the 31 st 
March, preceding. 

17. Save as provided in rule 12 the duties imposed on the Registrar 
by these rules may be performed under his control by a gazetted officer 
appointed by him in writing in this behalf. 

FORM NO. I. 


Application for registration of 6nn by the name.* 


THE INDIAN PARTNERSHIP ACT, 1932. 

(See Rule 3.) 


Filing Fefi Rs. 3. 

Presented or forwarded lo the Registrar of Firms for filing by 
We, the undersigned, being the partners of the firm* 


hereby apply for registration of the said firm and for that purpose supply the 
following particulars, in pursuance of section 58 of the Indian Partnership Act, 1932 


Places of bu.ciness. 

1 

(^i) Principal place. 

.(6) Other place. 

p 

Names of partners in full. 

Date of joining the firm. 

Permanent address in 
full 

1. 





2. 

1 




Durarion of the firm. 


Signature of the Partners or their specially 
au^iorized Agents. 

Station 

Date 


'The firm name* 
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I, son of years of age of 

religion do hereby declare that the above statement is true and correct to the best 
of my knowledge and belief- 

Date 

Signature. 

Witness, 

•Here enter name of firm. 

If any partner is a minor the fact whether he is entitled to the benefits- of part¬ 
nership should be set out herein. 

AT.B.—This form must be signed by all partners or their agents specially aut¬ 
horized in this behalf in the presence of a witness or witnesses who must be either a 
Gazetted C^cer, Advocate, Attorney, Pleader, Honorary Magistrate or Registered 
Accountant. 

FORM No. 11. 

Statement of alteration In the name of the Finn or in the location of the 

principal place of business. 

THE r T>IAN PARTNERSHIP ACT. 1932, 

{See Rule 3.) 

Filing Fee Re. 1. 

Presented or forwarded to the Registrar of Firms for 61ing by 
We, the undersigned being the partners of the firm* 

hereby supply the following particulars in pursuance of section 60 (I) 
of the Indian Partnership Act, 1932 :— 

Name of Firm. 


Previous name. 


New name. 



l^incipal place of business. 


Previous place. 


New place. 



Signature of the partners or their specially 
authorized agents. 


Station 

Date 

I, , son of years of age of 

religion do hereby declare that the above statement isjtrue and correct to the best of 
my knowledge and belief. 

' .Signature. 


Date 

Witness 

I, , son of years of age of 

foligion do hereby declare that the above statement is true and correct to the best of 
my kaowledgo and beUef. 

Signature. 

Date 

Witness 

*Here enter name of firm- 
MP.>-Strike out item not required. 
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FORM No. III. 

loUmaUoa of change in the place of business (other than principal place of business). 

the INDIAN PARTNERSHIP CT. 1932. 


{See Rule 4.) 

Filing Fee Re. I. 

Presented or forwarded to the Registrar of Finns for filing by 

Under section 61 of the Indian Partnership Act, 1932, intimation is hereby 
given that the changes specified below have occurred in the place of business of the 
Firm.’' 

(1) The Firm has discontinued business at 

Date of change. 

(2) The Firm has begun to carry on business at 

Signature of any partner or agent of the firm. 

Station 

Date 

*Here enter name of Firm. 

N.R—Strike out the item not required. 

FORM No. IV. 

Intimation of alteration in the name or permanent address of partner. 

THE INDIAN PARTNERSHIP ACT, 1932. 


[See Rule 4.] 

Filing Fee Re. 1. 

Presented or forwarded to the Registrar of Firms for filing by 


Under section 62 of the Indian Partnership Act, 1932, Intimation is hereby 
given that the change specified below has occurred in the name or/and permanent 
address of partner in the Firm.* 


Name of partner. 

Previous name (in full). 

1 

New name (in full). 




Name of partner. 


Previous permanent address (in full). 

Present permanent address (in full). 




Signature of any partner, or agent of the firm. 


Station 

Date 

*Here enter name of firm. 

M A—Strike ou4 the item not required. 


I 
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FORM No. V. 

TIIe INDIAN PARTNERSHIP ACT, 1932. 

Notice of changes in the constitution of the firm or of the dissolution of the arm. 

[See Rule 4.3 

Presented or forwarded to the Registrar of arms for aiing by 

Under section 63(1) of the Indian Partnership Act, 1932, notice is hereby given 


that— 

(1) the constitution of the tinn* 
altered as follows 


Name and full address or the inwming 
partner and date of his joining the firm. 


has been 


Name and full address of the outgoing 
partner and date of his ceasing to be 

partner. 


Signature of the incoming, continuing or outgoing 
partner or of his specially authorised agent. 


Station 

Date 


the 


(2) the firm* 


has been dissolved with effect from 


Station 

Date 


Signature of the person who was a partner immediately 

before the dissolution or of his specially 
authorized agent. 


Station 

Date 



•Here enter name of firm. 

N.R—Strike out item not required. 
form No. VI. 

Notice of election by person admitted to the benefits of partnership 

on attaining mai<nrity. 

THE INDIAN PARTNERSHIP ACT. 1932. 

4 

{See Rule 4.) 

Filing Fee Re. 1. 

Presented or forwarded to the Registrar of Firms for filing by 

Under section 63(2) of the Indian Partnership Act. 1932, notice is hereby given 
Under section admitted to the benefits of partnership m the 

h aving now attained majority elects to become/ 

el'ecU not to become a partner oTthe said firm. 

Signature of the person electing or of his 
specially authorized agent. 

SutioQ 

Date 


*Hect enter 


of firm. 
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FORM A. 

Register of Firms. 

{See Rule 5.) 

(Maintained under section 59 of the Indian Partnership Act, 1932) 

Serial number of firm. 

Name of firm (as originally registered). 

Date of registration. 

Duration of the firm (at the time of registration). 

Names and addresses of partners and changes therein. 



Date of 


Address. 


Joining. 


Ceasing. 


6. Principal place of business and changes therein, 


Particulars regarding the place. 


Remarks. 




7. Other places of business and changes therein. 



Date of 


Opening. 


Ceasing. 


8. Changes in the name of firm. 


Remarks. 


Remarks. 



Firm name as changed. 


Date of change. 


9. Documents filed. 


Remarks. 



Serial No. of the 
document. 
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FORM B. 


{See Ruie 8.) 


Index to the Refiister of Firms. 


Firm name. 

Serial number 
borne on the 
Register. 

Volume 
number 
of the 
Register. 

First page 
of entry i n 
the volume. 

t 

Remarks. 

Signature of 
Registrar. 

1 

2 

3 

4 

5 

6 






« 


FORM C 


Acknowledgment of Registration of Firm. 

[See Rule 


The Registrar of Finns, Bihar and Orissa, hereby acknowledges the receipt of 
the statement prescribed by section 58(1) of the Indian Partnership Act, 1932« The 
statement has been filed and the name of the firm/ 

has been entered in the Register of Firms* 

as No. of 19 


Seal. 


Station 


Registrar of Firms. 


dated the 

day of 19 - 

No. t dated , the 

Forwarded to Mr./Messers. 

with reference to hfs/their letter No* , dated the 

19 . 


*Here enter name of firm. 



Registrar of Firms. 


FORM D. 


Memorandum Acknowledging Receipt of Documents. 

[5ec Rule 9(<i).] 

The Registrar of Firms, Bihar and Orissa, hereby acknowledges the receipt of 
the undermentioned document/documents and intimates that it has/they have been 
filed in pursuance of the Indian Partnership Act, 1932 ; 

(Here enter description of documeot/documents.) 

Registrar of Finns. 

Station 

Dated 19 . 

To 

Mr./Messrs. 

No. . Memo, of fees received. 

, dated , the 19 . 

Forwarded to Mr./Messrs. 

with loference to his/lheir letter No. , dated the 

19 . Registrar of Firms. 
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(5) The Bombay Partnership Rules, 1932.^ 

{Notification No. I29I-3-Bom. Gazette, dated JOtfi November 1932, 

Part /.) 







ort title.—These rules may be called the 


Rules, 1932. 

2 . Definition^.—In these rules, unless there is 
in the subject or context :— 


Bombay Partnership 
anything repugnant 


(a) “The Act” means the Indian Partnership Act, 1932 

(b) “Firm” means a firm to which the Act applies. 

(c) “Register” means the Register of firms kept under section 59. 

(d) “Schedule” means the schedule hereto appended. 

(c) “Section” means a section of the Act. 


3 Forms of statements —The statements required to be sent or 
delivered to the Registrar under sections 58 and 60 of the Act shall respec¬ 
tively, be in Forms A and B in the Schedule and be verified in the manner 
set forth in the footnote to the said forms. 

4 . Forms of intimations and notices.^ Intimations and notices given 
under sections 61, 62 and 63 of the Act shall, respectively, be in Forms C, 
D, E, and F in the Schedule or to the like effect. 

5. English translatioo when to be furnished.—If any document or 
portion of a document required to be submitted under the Act is not in the 
English Language, a translation thereof in English certified as correct shall 
be furnished along with such documents to the Registrar. 

6. Form of Register.—The Register shall be kept in English in Form 
G in the Schedule, a separate page or pages being devoted to each firm. 
The pages, after the entries are made, shall be bound in loose leaf registers 
in the order of the consecutive number allotted to each firm on registration. 

7. Amendment of Register.—When an entry made in the Register is 
to be amended, the amendment shall be made by drawing a red line thro¬ 
ugh the entry and making a new entry at the end of the existing entries. 
A reference in red ink to the serial number of the new entry shall be ipade 
against the amended entry. 

8. Procedure in case of dispute. —If any person wishes to dispute 
any entry in the Register, such person shall give the Registrar notice in 
writing that he disputes the said entry and the Registrar shall make a 
remark to that effect at the end of the then existing entries and shall also 
make remark in red in the remarks column against the entry so disputed, 

9. Filing of documents.—A separate file shall be maintained in res¬ 
pect of each firm, in which the documents received by the Registrar relat¬ 
ing to the said firm shall from time to tinje be filed. No document shall 
be filed by the Registrar unless the proper fee prescribed therefor has been 
paid. 

10. Conditions of inspection.—The Register shall be open to inspec¬ 
tion on written application and on payment of the prescribed fee. The file 


1. Those apply to Gujarat State also. 
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of the documents kept in the Registrar’s office shall °sa*tisfi« 

iisp«tion by any person applying 

S^rinspection of the Regis- 

n'rrm J-A copy or an, entry -He .^4 

supplied to any person on written application and o p y 

prescribed documents and registers.-On *H®J',f the 

firm, the index card of that firm shall be ^i.tolntion in the 

expiration of five years from the da firm may be destroyed, the 

KclMln^RTgirSg firm shall, however, be retained 

for a father P;"°d "‘^'“.r^The Registrar-shall maintain in English 

an alphabetical card index to the Register showing the number. ..ame. 

addres^ an^rade o documents —Documents may either on pay¬ 

ment oV'the'^mtcHbid fie le lodged with the Registrar tn person or sen. 
to him by post along with the prescribed fee. 

SCHEDULE 

form a. 

Application for Registration of Firm. 

(See 5cc/iort 58.) 

Fee Rs. 3. 

Partnership Act, 1932 :— 

(a) Firm name. 

(b) Place or principal place of business ot the firm. 

(c) Name of any other places where the firm carries on business. 

(d) Date bn which each partner joined the firm. 

(e) Names in full and permanent addresses of the partners. 

^f) Duration of the firm. 

_ .day of * 

Dated this 

Witness to the signature of— 

of the High Court- 

FORM B. 

Statement specifying alferalions in the firm name or in the location of ibe 

principal place of business of the firm. 

(See Section 60.) 

Fee Re. 1. 

w« the undersianed, being the partners of the firm of wHiosc registered address 

we. the to section 60(1) of the Indian Partnership 

a 5 1932, that the changes specified below have occurred m this firm 
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(a) Change in the firm name—New Name 

(b) Change in the location of the principal place of business of the firm— 

New place of business 

Dated this day of 19 . 

Witness to (he signature of 

N.B, —(I) Strike out item not required. 

^2) This form must be signed by all partners or their agents specially authorised 
in this behalf in the presence of a witness or witnesses who must be a Gazetted Officer, 
a Justice of the Peace, a Magistrate, a Notary Public ot an Attorney of the 
High Court. 


FORM C 

Notice of change of address. 

{See Section 61.) 

Fee Re, 1. 

Firm name 
Registered address 

Notice is hereby given, pursuant to section 61 of the Indian Partnership Act, 
1932, that the changes specified below have occurred in this firm :— 

(a) The firm has discontinued business at* 

(b) The firm has begun to carry on business at 

Dated this day of 19 . 

Witness to the signature. 

N.B. —(1) Strike out item not required. 

(2) This form must be signed by any partner or agent of the firm in the presence 
of a witness or witnesses who must be a Gazetted Officer, a Justice of the Peace, a 
Magistrate, a Notary Public or an Attorney of the High Court. 

*Such place must be principal place of business. 


FORM D. 


Notice of change in the name of partner and his permanent address. 


{See Section 62.) 


Firm name 
Registered address 


Fee Re. I. 


Notice is hereby given, pursuant to section 62 of the Indian Partnership Act, 
1932, that the changes specified below have occurred in this firm:— 


(a) Change in the name of any partner in a registered firm. 

(b) Change in the permanent address of any partner in a registered firm. 

Dated this day of 19 . 

Witness to the signature. 

N.R—(1) Strike out item not required. 

(2) This form must be signed by any partner or agent of the firm in the 
presence of a witness or witnesses who must be a Gazetted Officer, a Justice of the 
Peace, a Magistrate, a Notary Public or an Attorney of the High Court. 
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FORM E. 

Notice of ctiflDge of constitution. 

iSee Section 63.) FeeRc.l. 

Firm name 

» • . 

Registered address 

a partner in the abov e mentioned firm _—— 

I being an agent of a partner in th^above mcniioj^ d fir m- 

a person specially authorised by a partner 
in the above-menUoned firm to give notice in this behalf hereby give notice— 

(a) The constitution of the firm has been altered by 

(b) The said firm has been dissolved. 

Dated this day of 19 • 

Witness to the signature— 

Strike out item not required. 

f2'J This form must be signed by a partner, his agent or any person specially 
aiiihnri^^ in this behalf in the presence of a witness or wiincsics^who must be a 
Gazetted Officer, a Justice of the Peace, a Magistrate, a Notary Public or on Attorney 

of the High Court. . ^ u • • • • 

•Give full name and address of any new partner and the date of his joining 

FORM F. 

Notice of election by a person admitted as a minor to the benefits of partnership 

in a firm to become or not to become a partner, 

{Sec Section 63(2).] 

Iv6« J • 

Firm name 
Registered address 

a person admitted as a mino r to the benefits of partnership i n the 
^ ^*"8 an agent of“ihe person admitted as a minor to the benefits of part- 

nwshi^lHlhi^FHThaving been s^iajly authorized in ih.s behalt, 

hereby give notice that the said person has hot to become 

a partner in the above-mentioned firm. 

Dated this day of 19 

Witness to the signature— 

_(1) Strike out item not required. 

(Ti This form must be signed by a person admitted as a minor to the benefits 
narmershio or his agent specially authorised in this behalf in the presence of a 
wi,?« or v;r.nes,se' who must boa Gazetted Officer or a Justice of the Peace, a 
Magistrate, a Notary Public or an Attorney of the High Court. 

FORM G. 

Register of firms. 

{See Section 59.) 

Firm No. 

Name 

Business ■ . . . - , - — ^ 


No. of entry Date of entry. 


Nature of entry. 


Remarks. 
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(6) I>elhi (The Union Territory of).—Same as “the Punjab Partner¬ 
ship (Registration of Firms) Rules, 1932’*, post, with Rule I-A omitted. 

(7) Gujarat,—Same as the Bombay Partnership Rules. 1932 at 

PP* ClTtt ^ ^ 


(8) Haryana.—Same as “the Punjab Partnership 
Firms) Rules, 1932”, pojr, with Rule 1-A omitted. 


(Registration of 


tion of 


(9) Himachal Pradesh.-Same as “the Punjab Partnership (Registra- 
•f Firms) Rules, 1932 y post, with Rule, 1-A omitted. 


(10) The Jammu and Kashmir Partnership (Registration 

of Firms) Rules, 1996 (Sambat) 

Net No. 10^Lj96^\n exercise of the powers conferred by sub- 

Kashmir State Partnership Act. 
1996 (V of 1996), the Government is pleased to make the following rules 
the same having been previously published as required by sub-section ( 3 ) 

ot the said section, namely,— ' ' 


1. Short title.-These rules may be called the Jammu and Kashmir 
Partnership (Registration of Firms) Rules, 1996. 


r Definitions.-In these rules unless there is anything repugnant in 
the subject or context,— ® yuguam m 

(a) “The Act” menas the Jammu and Kashmir Partnership Act 
1996, and ^ ^ 


(b) “Registrar” means the “Registrar of Firms” (Registrar Co- 
operative c.redit Societies). * 

3. Form and verification of statements under sections 58 and 60 — 
The statements submittd to the Registrar under sections 58 and 60 of the 
Act shall, respectively, be in Forms I and JI annexed to these rules and 
shall be verified in.the manner indicated therein. 


4. Form' of intimation and noiice under sections 61 62 and 63 — 

Intimation and notices under sections 61, 62, 63(1) and 63(2) of ' the Act 

shall respectively, be in Forms III, ly, V and VI annexed to these rules 
with such venations as may be necessary to suit each case. 

5. Register of Firms.-The Register of Firms shall be in Form A 
annexed to these rules. The name of and particulars relating to a firm 
shall be entered therein in the order of its registration on a separate page 
or pages, as the case may be. Each firm ^hall be assigned a number in a 
consecutive series commencing with a calendar year. A note of every 
document filed shall be entered in the register in the page or pages allotted 
to the firm concerned and shall be signed by the Registrar. ' 

6. Amendment of entries in Register.—When an entry made in the 
Register of Firms is to be amended, the amendment shall be shown by 
means of a suitable note in red ink in the remarks column opposite to the 
entry concerned, and the new entry shall be made at the end of then 
existing entry or entries with suitable cross-references. 

7. Protest against entries in Register.—Where any partner or 
person interested makes protest in writing to the Reigistrar disputing any 
entry. make in the Register of Firms, the Registrar shall record such 
protest and make a reference thereto in red ink in the remarks column 
against the disputed entry. 

8. Index to Register of Firms.—(a) An index to the Register of 
Firms shall be prepared in English on loose sheets lettered alphabetically. 
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and shall contain the particulars shown m Form B I 

A fresh index shall be prepared for each calendar year. J!*® °L - 
firm shall be indexed as soon as the entries relating thereto are made in 

the Register of Firms. 

(b) After all the firms registered in \ a^rert ficate 

the index shall be checked by the Registrar who shall add a cejttficate , 

token of such check, and the pages shall then be numbered in mk, 

(c) The index for each year shall after the yearly check be bound 
into a volume or volumes of convenient size. 

9 Certificate of Registration and filing of documents. 

faj Upon the registration of a firm, the Registrar shall grant to the 

firm a certificate in Form C annexed to these rules, ® 

any document required to be filed under the A®'- f*® 
person filing it. a certificate in Form D annexed to these rules, 

(b) On every document filed under this Act, the Registrar shall 

endorse the following particulars, namely.— 

(i) the number borne by the firm on the register , 

(ii) the name of the firm ; 

(iii) the description of the document; 

(iv) ths serial number of the document; and 

(v) the date of filing. . rt.- « 

The Registrar shall also affix his signature and the seal of his office 

to jg jjQ gpace on the document for entering the particulars 

r j in riaii^e the entry shall be made on a separate paper which 
^^^be •:«a”ched tiif docuS^m and a note of the fact shall be made 

on the document itself and signed by the Registrar. 

F,w 

fime“o“imrby th™’Registrar shall be filed. No document shall be filed 
11 Account of and receipt for fees.-Au account of all fees received 

in the Registrar’s office shall be maintained therein. 

A rLipt in Form E shall be granted in respect of every fee received. 

11 insnection of original documents.—Any person interested m a 
12. inspwtion oi g j,„js„ar of such interest and on payment of 

ffiTpresc^ribed ?e^splct the original document relating to the firm filed 

with the ^ be in writing.-Every application for a 

ooov inder sKt'“ 67 of the Act shall be in writing on judicial paper. 

c«.l —The seal used by the Registrar shall bear the words 

..Regi nd Ka^shmirStM 

^ Preservation and eUminaflon of Registers and records.-^e 

■ f Birms and the index thereto shall be preserved permanently. 
Register of. ? I “® ,he statement referred to in section 58 may be 

dMtroy^ dissolution of the firm 

concerned. be fnmished where original not in English.-If 

an dJcimeot^uir«* to be filed under the Act or any portion of such 
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document is not in English language, a translation of such document or 
portion certified as correct by at least one partnerjor his authorised agent) 
shall be furnished along with each copy of such document or portion. 

37. Office hours.—The office of the Registrar of Firms shall be open 
for business (Sundays and authorised holidays excepted) between the 
hours of 10 a.m. to 4 p.m. 

18. Administration Report.—The Registrar shall submit to the 
Government so as to reach them on or before the oOth Maghar each 
year a report on the working of the Jammu and Kashmir Partnership Act, 
1996, during the official year ending the 30th Assuj Preceding. 


form a. 

(Rule 5.) 

Register of Firms. 

(Maintained under section 59 of the Jammu and Kashmir Act, 1996). 

1. Serial number of firm 

2. Name of firm 

3. Date of registration 

4. Duration of the firm 

5. Address 



6. Partners 




Date of 

Remarks, 

Name of partner. 

Address 

Joining 

Ceasing 



Name of firm. 


Serial number of the 

Description of 

Date of filing 

Signature of 

document 

document 

• 

Registrar 


Name of firm. 


Serial number 
of the 
doeument 


Name of 

Date of filing 

document 



Signature of 
Registrar 
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FORM No. I;' 


Filling Fee ~ Rupees two. 

The Jammu and Kashmir Stete Partnership Act, 1996. 

Application for registration of firm by the oame^ (...) 

presented to the Registrar of Firms for filing by. 

We, the undersigned being the partners of the firm* (. 

hereby apply for registration of the said firm and. for that purpoM supply the follow- 
-ing particulars pursuant to section 58 of the Jammu and Kashmir State Partnership 
Act, 1996. 

The Firm’s name*. 

(A) Principal place. 

Places of business..| 

(B) Other places. 


Name of partners in full 


Date of joining the firm. 


Permanent address in full. 




Duration of the Firm. 


Station 

Date... 


Signature of the Partners 
or their specially authorised 
a^nts. 


I .. son of.. years of 

.religion, do hereby declare that the above statement is true 

^ corrert to the best of my knowledge and belief. 


Date, 

Witness 


Signature. 


r son of years of age 

of religion, resident of of hereby declare that 

the above sUtement is true and correct to the best of my knowledge and belief. 


Date. 


Witness. 


Signature. 


N.B —This form must be signed by all partners or their agents specially autho¬ 
rised in this behalf in the presence of witness who must be either a 
Gazetted Officer, Advocate, Aitomey, Pleader or Magistrate. 


1. Here enter the name of firm. 

2. If any partner is a minor the fact whether be is entitled to the benefits of 
partnerships should be set out herein. 


FORM No. n. 


Filing fee — Seventy five paise, 

« 

Hie Jammu & Kashmir State Partnership Act, 1996 

Statement of alteration in the name of the firm or in location of the principal 
place of business. 

Pmeoted to the Registrar of Firms for filing by We, the under¬ 
signed being the partners ^ the Firm* ( ) hereby supply ^e 

following particulars pursuant to section 60(1) of the Jammu and Kashmir Partnenhip 
Act, 1996. 
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NAME OF FIRM 

Previous name 

New name 

Principal place of business 

Previous place 

New place 


Station 



• 

Date. 



Signature of the partners or their 
specially authorised agent. 


^Hcre enter the name of the firm. 


I son of years of age 

of religion, hereby declare that the above statement is 

true and correct to the best of my knowledge and belief. 

Date 

Witness. Signature. 

I son of years of age 

religion, do hereby declare that the above statement is true and correct 
to the best of my knowledge and belief. 

Date 

Witness Signature. 

FORM No. ni. 

(See Section 61.) 

Filing fee — Seventy-hve paise. 

Tlie Jammu St Kashmir Partnership Act, 1996. 

Intimation of change in the place of business {other than principal place of 
business., 

Presented to the Registrar of Firms for filing by 

Under section 61 of the Jammu and Kashmir Partnership Act, 1996, intimation 
is hereby given that the changes specified below have occurred in the place of business 
of the Firm' 

Date of change of 

1. The firm has discontinued business at 

2. The firm has begun to carry on business at 


Station 

Date 

Signature of the partner or agent of the firm. 

//.'S.—Strike out items not required. 

^Here enter name of the firm. 
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form No. IV 
{See Section 62.) 

Filing fee — Seventy five paise. 

The Jammu and Kashmir Parmership Act» 1996. 

Mcsented to the Registrar of Firms for filing by .... . 

62 of £ Jammu and Kashmir Partnership Act, 1996 , mtimation is hereby 

the change specified below has occurred in the name or/and permanent address ot 

partner of finn.^ 

NAME OF PARTNER 


Previous name (in full) 


New name (in full) 


Name of partner. 


Previous address (in full) 


Present address (in full) 



Station 

Date 


Signature of any partner or 
agent of the firm. 


//.B.—Strike out items not required. 

*Here enter the name of the firm. 


FORM No. V. 

{See Section 6i{\) ) 

The Jammu and Kashmir Partnership Act. 1996. 

Notice of changes in the constitution of the firm or of the 

dissolution of the firm. 

Presentsd to the Registrar of Firms for filing by 

Under section 63(1) of the Jammu and Kashmir Partnership Act, 1996, notice 
is hereby given that— 

(1) The constitution of the firm* bas been altered 

as follows— 


Name and full address of the incoming 
partner and date of his joining the firm. 


Name and fuM address of the outgoing 
partner and dale of his ceasing to be 
partner. 


Station 

Date 


(2) Thofirm* 
^Oectfrom 


Signature of the incoming, continuing 
or outgoing partner or his specially 
authorised agent. 

has been dissolved with 
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Station 

Signature of the person who was a 
partnei immediately before the dissolu¬ 
tion or of his specially authorised 
agent. 

N.B .—Strike off item not required. 

*Herc enter the name of the firm. 

FORM No. VI 
( See Section 63(2) ) 

(Filng Fee. Seventy-five paisc) 

The Jammu and Kashmir Partnership Act, 1996. 

Notice of election by person admitted to the benefits of 

partnership on attaining majority. 

Presented to the Registrar of Firms for filing by 

Under section 63(2) of the Jammu and Kashmir Partnership Act 1996 notice 
hereby given that. admitted to the benefit of Sie part^?p iS*th| 

having now attained majority become a partner 

of the said firm 
Station 
Date 


elects not to become a partner 


^Here enter the name of firm. 


Signature of the person electing or of 
his specially authorised agent 


FORM B. 

(Rules.) 

lodes to the Register of Firms 


Firm Name 


Names of 
Partners 

Priocipa] 
place of 
business 

Volume 

No. 

First page 
of entry 

2 

3 4 • • 5 


Number borne 
on the register 


FORM C. 

( Rule No. 9Ca) ) 

Acknowledgment of Registration of Firms* 

The Registrar of Finns, Jammu and Kashmir State, hereby acknowledges the 
receipt of the statement prescribed by section 58(1) of the Jammu and Kashmir Partner¬ 
ship Act, 1996. The statement has been filed and the name of Firra^ 
has been entered in Register of Firms as 
No. of 19 , 

SEAL 

day of 19 . 

Registrar of FinD% 

^Here enter the name of flim. 


Dated the 
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FORM D. 

(Rule 9(s)) 

Memorandum Acknowledging Receipt of Documents 

The Registrar of Firms, Jammu and Kashmir State, hereby acknowl^ges the 
receipt of the undermentioned document/documents and intinutes that it has been/ 
th^ have b^n filed pursuant to Jammu and Kashmir Partnership Act, 1996. 

Here enter description of document/dacuments. 

Station 

Registrar of Firms. 
To 

Mr/Meaars. 

FORM E. 

receipt for fees 

Received from 
the sum of rupees (in words^ 
being the fees for 

RS. 

Filing statement 
Filing notice 
Inspection of 
Copy of 

(Number of words) __ 

TOTAL... 


Station 

Dated 19 . 


Registrar of Firms. 


(11) The Jama and Kashmir Partnership (Fees) Rales, 1996 (Sambat) 

No. 9-L/95.—In exercise of the powers conferred by sub-section 
(1) of section 71 of the Jammu and Kashmir State Partnership Act, 
1996 (V of 1996), the Government is pleased to make the following rules, 
the same having been previously published as required by sub-section (3) 
of the said section, namely.— 

1. Short title and commwicemenf.—Cl) These rules may be called 
the Jammu and Kashmir Partnership (Fees) rules, 1996. 

2. They shall come into force dh the first day of October, 1939. 

3 . Definition,-In these rules “the Act” means the Jammu and 
Kashmir Partnership Act, 1996 (V of 1996). 

4. Fees' payable to Registrar of Firms.—The fees which shall 
accompany documents sent to the Registrar of Firms which shall be payable 
for the inspection of documents in the custody of the Registrar of Firms 
or for copies from the Registrar or Firms shall be the fees as specified in 
the Schedule hereto. They shall be paid cither in cash or by revenue 


stamps. 


SCHEDULE L 


See {Sub^seethn (i) of section 71.) 


Documeut or act in roepcct of which the fee 

it payeMe 


Fees 


Statement under Section 59 
Statement under eectioo 60 


4 


... Two rupees 
... SevenQr five paise 
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Intimation under section 61 
Intimation under Section 62 
Notice under Section 
Applications under Section 64 

Inspection of the Register of Firnjs under sub>section 
(5) of section 66 

Inspection of documents relating to firms under sub¬ 
section (2) of section 66 

Copies from the Register of Firms. 


Seventy five paise 

Seventy five paise 

Seventy five paise 

Seventy five paise 

Fifty paise for inspect¬ 
ing one volume of the 
Register. 

Fifty paise for the ins¬ 
pection of all documents 
relating to one firm. 

Twenty five paise fox 
each hundred words or 
part thereto. 


(12) The Kerala Partnership (Registration of Firms) Rules, 1959. 
Notification No. !8W215S{1 A 4. dated 22nd ApriL 1959 published in 

the Gazette dt. 5th May 1959, Part /, page G. 1483. 


3. Short title.—These Rules may be called the “Kerala Partnershin 
(Registration of Firms) Rules, 1959”. ♦ ^ 

2. Definitions.—in these Rules, unless there is anything repugnant 
in the subject or context :— ® 


(a) “the Act” means the Indian Partnership Act 1932, and 

(b) “Registrar” means the “Registrar of Firms”. 

3. Form and verification of statements under sections 58 and 60— 
Tlie Statement submitted to the Registrar under Sections 58 and 60 of the 
Jict shall respectively be in Forms I and II annexed to these rules together 
with the fees specified m those forms and shall be verified in the manner 
indicated therein (provided that when a statement is signed by a specially 

authorised agent, the original power-of-attorney of an expressed letter of 

authority from the partner or partners concerned shall be produced for 
inspection by the Registrar to prove authentication). 

4. Form of intimations and notices under sections 61, 62 and 63_ 

(!) Intimations and notices under Sections 61, 62, 63(1) and 63(2) of the 
Act, shall respectively be in Forms III, IV, V and VI annexed to these 
Rules together with the fees specified in those forms with such variations 
as circumstances may require. 


(2) Every statement, intimation or notice relating to a firm, under 

sections 60 . 61, 62, 63(1) or 63(2) of the Act shall be sent or given to the 

Registrar together with the maximum fees prescribed in the scBedule to the 
Act, within 15 days from the date of occurrence of the event referred to 
in such statement, intimation or notice. 


5. R> 2 gisteT of Firms.—The Register of Firms shall be in Form A 
annexed to these Rules. The name of and the particulars relating to each 
firm shall be entered therein in the order of its registration on a separate 
page or pages. Each firm shall be assigned a number in a consecutive 
senes commencing and ending with the calender year. A note of every 
document filed shall be entered in the register in the page or pages allotted 
to the firm concerned and shall be signed by the Registrar. 

6 . Amendments of entries in register.—When an entry made in the 
register of firms is to be amended, the amendment shall be shown by 
means of a suitable note in the remarks column opposite to the entiy 
concerned, and the new enUy shall be made at the end of the existing 
entiy or entries with suitable cross-references. 
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7. Protest against entries in register.—When any partner or other 

person interested makes a protest in writing to the Registrar disputing any 
entry made in the register of firms, the Regisirar shall record such protest 
and make a reference thereto in red ink in the remarks column against 
the disputed entry. 

8. The Registrar’s powers of inquiry and investigation.—The Regis¬ 
trar may, in case of dispute, institute such inquiries or make such investi¬ 
gation as may, in his opinion, be necessary for the proper performance 
of his duties under the Act. 

9. Index to register of firms.—(a) An index to the Register of firms 
shall be prepared in English on loose sheets lettered alphabetically and 
shall contain the parficulars shown in Form B annexed to these Rules. A 
Fresh index shall be prepared for each calendar year. The name of each 
firm shall be indexed as soon as the entries relating thereto are made in the 
register of firms. 

(b) After all the firms registered in a year have been indexed, the 
index shall be checked by the Registrar who shall add a certificate in token 
of such check and the pages shall then be numbered in ink. 

(c) The index for each year shall, after it has been checked be bound 
into volumes of convenient size. 

10. Acknowledgment of registration and documents.—(a) Upon the 
registration of a firm, the Registrar shall grant to the firm an acknowledg¬ 
ment in Form C annexed to these Rules and on the filing of any document 
required to be filed under the Act, he shall grant to the person at whose 
instance it is filed an acknowledgment in form D annexed to these Rules. 

(b) On every document filed under the Act the Registrar shall 
endorse the following particulars, namely :— 

(i) the number borne by the firm on the register ; 

(ii) the name of the firm ; 

(iii) the description of the document ; 

(iv) the serial number of the document ; and 

(v) the date of filing. 

The Registrar shall also affix his signature and the seal of bis office 
to such document. 

(c) If there is no space on the document for entering the particulars 
referred to in the sub-rule (b) the entry shall be made on a separate paper 
which shall be attached to the document and a n^te of the fact shall be 
made on the'document itself and shall be signed by tne Registrar. 

11. Idling of documents.—(a) The Registrar shall examine every 
statement, mtimation, notice or other document received by him which is 
required by the Act to be registered, recorded or filed and if he finds 
any sucji statement, intimation notice or other document to be defective 
or incomplete in any of the particulars required by the Act or these Rules, 
he shall return it to party or firm tendering it, for due rectification or 
completion and until such statement, intimation, notice or other document 
is so rectified or completed, he shall not register, record or file the same. 

(b) No statement, intimation, notice or other document in respect 
of which a fee is payable shall be registered, recorded or filed by the 
Registrar until the fee has been paid to him and' the Reeistrar shall. 
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pending such payment, act as if no such statement, intimation, notice or 
other document had been tendered for registration, record or filing. 

(c) A separate file shall be maintained in respect of each firm in 
which all documents relating thereto received from time to time by the 
Registrar shall be filed. 

12. Account of and receipt for fees.—An account of all fees received 
in the Registrar’s Office shall be maintained therein. A receipt in the 
Fo'-rn E annexed to these Rules shall be granted in respect of every fee 
received. 

13. Inspection of the indexes to the register of firms and of 
original documents.—(1) The indexes to the register of firms maintained 
by the Registrar may be inspected by any person on payment of the 
following fees :— 

(a) For searching the index for any one year for entries relating to 
a single firm—one rupee. 

(b) For searching the index for every other year for entries relating 
to the same firm—fifty np. 

(ii) All statements, notices and intimations filed by a firm under 
chapter VII of the Act may also be inspected on payment of the maximum 
fee prescribed in the schedule to the Act by any person on his satisfying 
the Registrar that he is interested in the firm. 

14. Application for copies and fees for grant of copies :— 

(i) Every application for a copy under section 67 of the Act shall be 
in writing. 

(ii) For the grant of copies other than copies from the Register of 
firms the following fees shall be levied, namely 

(a) For a certified copy of an acknowledgment of registration of a 
nrm—one rupee. 

lb) For a certified copy of or extract from any other document—fifty 
np. for each hundred words or part thereof. 

. „ Seal.—The seal used by the Registrar shall bear the words 

Registrar of firms, Kerala”. 

16. Preservation and elimination of registers and records :— 

(a) The register of firms and the index thereto shall be preserved 
permanently. 

(b) All other records, including the statements referred to in section 
58 of the Act, may be destroyed. 

(i) In the case of firm which has been dissolved on the expiry of 
five years from the date of its dissolution ; and 

(ii) in the case of a firm which, though not dissolved, has not been 
transacting business and has not been heard of for a period of not less 
than seven years, in accordance with and subject to the provisions of sub- 
rule (c). 

(c) In cases falling under clause (ii) and sub-rule (b) the Registrar 
shall publish in the Gazette and at the same time send by registered post 
to any one of the partners of the firm concerned to his last known address, 
a notice stating that the records and statements relating to the firm will be 
destroyed unless cause is shown to the contrary within a period of three 



APPENDIX 1 


759 


months from the date of publication of the notice in the Gazette. If cause 
is not shown as aforesaid, the records and statements may be destroyed. 

17. Translations to be furnished where original is not in English or 
Malayalara. If any document required to be filed under the Act or any 
portion of such document is not in the English or Malayalam language, an 
English or Malayalam transalation of such document or portion, certified 
as correct by at least one partner (or his authorised agent) shall be 
furnished alongwith each copy of such document or portion. 

18. Office hours.—The office of the Registrar shall be open for 
business (Sundays and authorised holidays excepted) between the hours of 
11 a.m. and 4.30 p.m. except on Saturdays when it shall be open between 
the hours of 11. a.m. and 1. p.m. 

19. Administration Report.—The Registrar shall submit to the 
Government so as to reach them on or before the 1st of June in each year 
a report on the working of the Act, during the official years ending the 3lst 
March preceding. 

20. The Travancore-Cochin Partnership (Registration of Firms) 
Rules, 1952 and the Madras Partnership (Registration of Firms Rules, 
1932 in their application to the territories referred to as Malabar District 
in Section 5(2) of the States Reorganisation Act, 1956 (central act 37 of 
1956), are hereby repealed : 

Provided that any order made or action taken under the rules, so 
repealed shall be deemed to have been made or taken under the corres> 
ponding provision of these Rules. 

FORM A 
{See rule 5.) 

Regbter of Firms. 


(Maintained under Section 59 of the Indian Partnership Act, 1932.) 


1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 . 


Serial Number of finn. 

Name of firm. 

Date of registration 
Duration of the firm. 

Address 

Partners 

Name of partners 

Principal place of business 
and changes therein. 

particulars regarding the place 

Other places of business. 

Name of place 
Name of firm. 


Date of change Remarks. 

Address Date of 

joining, ceasing Remarks 

Dale of change Remarks. 

Date of 

Opening, ceasing Remarks. 


Serial number of the 
dcument. 


Description of 
document. 


Date of filing. 


Signature of 
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form b 

{Sec iiile 9.) 

Index to the Register of Firms 


Firm name 

Name of 
partners. 

Principal 
place of 
business 

Volume 

number 

First page 
entry. 

Number 
borne on 
the Register 

! 

2 

3 

4 

5 

6 


FORM C 
( See rule 10(a) J 

Acknowledgement of Registration of Firms. 

The Registrar of Firms Kerala hereby acknowledges the receipt of the statement 
prescribed by section 68(1) of the Indian Partnership Act, 1932. The statement has 
been filed and the name of the firm^ 

has been entered 

in the Register of firms as No. of 19 . 

Registrar of Firms. 

(SEAL) 

Trivandrum 

Dated the day 19 . 

tHerc enter name of the firm. 

FORM D 
( See rule 10(a) ) 

Memorandum acknowledging Receipt of Documents 

The Registrar of Firms, Kerala hereby acknowledges the receipt of the under- 
mjitioitd d >:um?nt/docu'njnts and intimates that it has/they have been in 
pursuance of the Indian Partnership Act, 1932. 

(Here enter description of document/documents). 

Station 

Registrar of Firms. 

Dated 19 

To 

Shri 

FORM E 
(See rule 12.) 

Receipt for fees 

Received from 

the sum of rupees (in words) being the fees for 

Rs. p. 

Filing statement 
‘ Filing notice 
Inspection of 
Copy of 

(Number of words) total ---— 


Registrar of Finns. 

Station 

Date 
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FORM I. 

Filing Fee Rs. 3/- 

{Seerule 30 

The Indian Partnership Act, 1932 

Application for registration of firm by the name . . r 

presented or forwarded to the Registrar of 

Firms for filing by. We, the undersigned, being the partners of the firm 

hereby apply for rcgistraLion 

of the said firm and for that purpose supply the following particulars, in pursuance of 

section S8 of the Indian Partnership Act, 1932. 

The firm name'. 

Place of business (a) Principal place. 

(b) Other places. 

Name of partners Date of joining Permanent address 

in full. the firm. in full. 

1 . 

2. 

Duration of the firm. 

Station 

Signature of the partners 
or their specially authorised 
agents. 

I, son of years oi 

agc» of ’ religion, do hereby declare that the above statement is true and 

correct to the best of my knowledge and belief. 

Date 

Witness : Signature. 

I son of years 

of age, of religion do hereby declare that the above statement is true 

and correct to the best of my knwoledge and belief. 

Date 

Witness : Signature. 

If any partner is a minor the fact whether he is entitled to the benefits of 
partnership should be set out therein. 

This form must be signed by all partners or their agents specially 
authorised in this behalf in the presence of a witness or witnesses who must be either 
Gazetted Officer, advocate. Attorney, Vakil, Honorary Magistrate, Chartered Accoun¬ 
tant, Income Tax Practitioner or Registered State Auditor. 

>Here enter name of the firm. 


FORM H 
{See rule 3.) 


Filing fee Re. 1/- 


The Indian Partnership Act, 1932. 

Statement of alteration in the name of the firm or in the location of the 
principal place of business. 

Presented or forwarded to the Registrar of Firms fur filing by ; 

We, the undersigned, being the partners of the firm^ 
hereby supply the following particulars in pursuance of section 60(1) of the Indian 
Partnership Act, 1932. 

Name of firm (previous name). 

(New name). 

Principal place of business (previous place). 

(New place). 
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Station 

Hate Signature of the partners 

or their specially 
aurhorised agents. 

I son of years 

of age. of feligion» do hereby declare that the above statement is true 

and correct to the best of ray knowledge and belief. 

Date 

Witness: Signature. 

son of years 

of age, of religion, do hereby declare that the above statement is 

true and correct to the best of ray knowledge and belief. 

Date 

Witness Signature. 

^Here enter name of the Arm. 

N.B ,—Strike out item not required. 

FORM III 


{See rule 4.) 

The Indian Partnership Act, 1932 

Intiraation of change in the place of business : (Other than principal place of 
business). 

Presented or forwarded to the Registrar of Firms for filing by : 

Under Section 61 of the Indian Partnership Act. 1932, intimation is hereby 
given that the changes specified b^low have occurred in the place of business of the 
firm^. 

Date of change 

(1) The firm has discontinued business at 

(2) The firm has begun to carry on business at 

Station 

Pate Signature of any partner or 

Agent of the firm. 

^Here enter name of firm. 

/^.i9.>-Stfilce out item not required. 


FORM IV 


{See rule 4.) 

The Indian Partnership Act, 1932. 

Intimation of alteration in the name or permanent address of partner. 

Presented or forwarded to the Registrar of firms for filing by: 

Under Section 62 of the Indian partnership Act, 1932, intimation is hereby given 
that the change specified below has occurred in the name and/or permanent address of 
partner in the firm^ 

Name of partner (previous name in full). 

(New name in full). 

Address of partner (previous permanent address) (in full). 

(Present permanent address) .(infull). 

Signature of any partner or 
Agent of the firm. 

Station 

>Herc enter name of the firm. 

MB.-—Strike out the item not required. 
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FORM V. 

Filing fee Re. !/• 

{See rule 4.) 

The Indian Partnership Act, 1932. ^ 

Notice of change in the constitution of the firm or of the dissolution of the firm. 


Presented or forwarded to the Registrar of Firms for filing by. Under Section 
63(1) of the Indian Partnership Act, 1932, notice is hereby given that, 

(I) The constitution of the firm^ 
has been altered as follows :— 


Name and full address of the incoming 
partner and date of bis joining the 
firm. 

Station 

Date 

(2) The firm* 

has been dissolved with effect from the 

Station 

Date 


Name and full address of the outgoing 
partner and date of his ceasing to be 
partner. 


Signature of th e i noom i ng, c onti» 
nuing or outgoing partner or of hit 
i^pecially authorised agent. 


Signature of the person who was 
partner immediately before disso- * 
lutlon or of his specially autho> 
rised agent. 


iHere enter the name of the firm. 
S.B .—Strike out the item not required. 


FORM VI. 

{See rule 4.) 

The Indian Partnership Act, 1932. 


4 

Filing fee Rc. I/> 


Notice of election by person admitted to the bcnclit of partnership on attaining 
majority. 

Presented or forwarded to the Registrar of Firms firr filing under section 63 f2) x 
of the Indian Partnership Act, 1932 notice is hereby given that ■ 

admitted to the benefit of partnership of the firm' having now attained 

majority elects to/bccome/elecls not to become a partner of the said firm. 

Station 

Signature of the person electing or 
of his specially authorised agent. 
iHcrc enter name of the firm. 


(13) The Madhya Pradesh Partnership Rules, 1951 

Notification No, 4242-896-VII, dated 2nd June, 1952. 

1. Short title,—These rules may be called the Madhva Pradesh 
Partnership (Registration of Firms) Rules, 195). 

2. Definitions.—In these rules, unless there is anythinc renuffnant 

in $he subject or context.— ^ ‘ • 

(a) “The^Acr* means the “Indian Partnership Act, 1932.“ 

(b) “Firm" means a “firm to which the Act applies.’* 

(c) “Registrar” means the “Registrar of Firms.” 
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3. r'orm and verification of statements under sections 58 and 60.— 
The statements submitted fo the Registrar under sections 58 and 60 of the 
Act shall be in Forms i and U, respectively, annexed to these rules and 
shall be verified in the manner set forth i” the note at the bottom of those 
forms. 

4. Form of intimations and notices under sections 61, 62, and 63.— 
Intimations and notices under sections 61, 62, 63(1) and 63(2) of the Act 
shall be in Forms III, IV, V and VI, respectively, annexed to these rules 
with such variation': as circumstances may require. 

5. Power of Registrar to make enquiries and investigations.—The 
Registrar may, in his discretion, institute such enquiries, or make such 
investigation, in respect of any matter as may, in his opinion, be necessary 
for the proper performance of his duties and the administration of the Act 
or for the settlement of any dispute arising with respect to any firm. 

6. Register of Firms. The Register of Firms shall be in English in 
Form VIl annexed to these rules. The name of, and the particulars relating 
to, each firm shall be entered therein in the order of its registration on a 
separate page or pages. Each firm shall be assigned a number in a conse¬ 
cutive series commencing with the financial year (1st April). A note of 
every document filed shall be entered in the Register on the page or pages 
allotted to the firm concerned and shall be signed by the Registrar. The 
pages after making the entries shall be bound in loose leaf registers in the 
order of the consecutive number allotted to each firm on registration. 

7. Amendment of entries in Register.—When an entry made in the 
Register of Firms is to be amended, the amendment shall be shown by 
drawing a red line through the entry and making a suitable note in the 
remarks column opposite to the entry concerned, and the new entry shall 
be made at the end of the existing entry or entries with suitable cross 
references. 

8. Protest against entries in Register.—Where any partner or other 
person interested wishes to dispute any entry made in the Register of 
Firms, he shall notify the Registrar of his dispute in writing and the 
Registrar shah make any entry at the end of the then existing entries and 
shall make a red ink reference to the disputed entry in the remarks column 
against the entry so disputed. 

9. Index to Register of Firms.—(a) An index to the Register of 
Firms shall be prepared in English on loose sheets lettered alphabetically, 
and shall contain the particulars shown in Form VIII annexed to these 
rules. A fresh index shall be prepared for each financial year. The name 
of each firm shall be indexed as soon as the entries relating thereto are 
made in the Register of Firms. 

(b) After all the firms registered in a year have been indexed the 
index shall be checked by the Registrar who shall attest it in token of 
such check and the pages shall then be numbered in ink. 

(c) The index for each year shall, after it has been checked, be 
bound into volumes of convenient size. 

10. Translation to be furnished where original not in English.—If 
any document required to be submitted under the Act or any portion of 
such document is not in the English language, an English translation of 
such document or portion, certified as correct by at least one partner (or 
his authoriz|d agent), shall be furnished along with each copy of such 
document submitted to the Registrar. 
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11. Acknowledgment of registration and document.—(a) On tibe 
registration of a firm, the Registrar shall grant to the firm an acknowledg¬ 
ment in Form IX annexed to these rules, and on the tiling of any docurricnt 
required to be filed under the Act, he shall grant to (he person at whose 
instance it is filed an acknowledgment in Form X annexed to these rules. 

(b) On every document registered or filed under the Act the Registrar 
shall endorse the following particulars :— 

(i) The number borne by the firm on the Register. 

(ii) the serial number of document, and 

(iii) the date of registration of filing. 

The Regi^ar shall also affix his signature and the seal of office to 
such document. 

12. Filing of documents.—A separate file ^hall be maintained in 
respect of each Tirm, in which the document received by the Registrar 
relating thereto, shall from time to time be filed. No document shall be 
filed by the Registrar unless the fee prescribed therefor has been paid. 

13. Account of and receipt for fees —An account of all fees received 
in the Registrar’s office shall be maintained therein in Form XI. A receipt 
in Form XII shall be granted in respect of every fee received. 

14. Inspection of original document.^Subject to the payment of 
fees prescribed in rule 19, the Register of Firms and all other documents 
recorded shall be open to inspection on a written application submitted 
to the Registrar during business hours. The file of the documents kept in 
the Registrar’s office shall similarly be open to inspection by any person 
applying therefor, provided the applicant satisfies tbe Registrar that he 
has sufficient interest in the contents of the document of which he applies 
for inspection and that a mere inspection of the Register of Firms wit! 
not serve his purpose. All inspections of records shall be made in the 
presence of the Registrar or some person appointed by him in that behalf. 
The Registrar or the person appointed by him shall not permit the 
applicant while inspecting any document to make or cause to be made 
a copy of any such document, but he shall permit the applicant to take 
down in pencil such particulars of the document as v/ould enable him tc 
apply for a certified copy of any entry or portion thereof in the Register 
of Firms. 

’ 15 Application for copies to be in writing.—Every application for 
a copy of any entry in the Register of Firms or portion thereof or a copy 
of acknowledgment granted under rule 11 shall be in writing, accompanied 
with the requisite copy fee as prescribed in rule 19. 

16. Seal.—The seal used by the Registrar shall bear (he words 
‘-Registrar of Firms, Madhya Pradesh.” 

17. Preservation and elimination of registers and records.—The 
following registers and papers shall be permanently retained 

(a) Register of firms. 

(b) All registered documents of existing firms. 

(c) Certificates of registration of dissolved firms. 

(d) Dissolution orders. 

(c) Reference to Legal Remembrancer to Government, Madhya 

Pradesh. 
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(f) Legal Remembrancer’s opinions. 

(g) References to Local Government regarding amendments in the 
Law and replies to the same. 

(h) Index Register. 

II. The following registers and papers shall be destroyed after five 

years 

(a) Cash book. 

(b) Register of Fees. 

(c) Papers, other than the above, of firms which have been dissolved. 

(d) References to Local Government other than the above. 

III. The following registers and papers shall be destroyed after two 
years from the succeeding 1st of April :— 

(a) Receipt book. 

(b) Despatch Register. 

(c) Other routine correspondence. 

(d) Indents for forms, etc. 

(e) Treasury receipts. 

IV. The following registers and papers shall be destroyed after one 
year from the succeeding, 1st of April :— 

(a) Reminders. 

(b) Explanations of delay. 

18. Cancellation of the registration of defunct firms.—(1) When the 
Registrar has reason to believe that a registered firm is not carrying on 
business, or is not in operation, or that it has been finally dissolved, but 
the prescribed intimation has not been given, he shall send by post to 
every partner of the firm at its last known address a letter enquiring 
whether the firm is carrying on business or is in operation. 


(2) If the Registrar receives an answer from any of the partners to 
the effect that the firm is not carrying on business or is not in operation 
or if he does not receive any answer within one month from the date of 
the posting of the letter, he shall publish, ifi the Madhya Pradesh Gazette 
and send to all the partners by registered post, a notice that at the 
expiration of three months from the date of that notice the name of fiqn 
mentioned there-in shall, unless cause is shown to the contrary, be struck 
off and the firm shall be dissolved and the registration shaJI be deemed 
cancelled. 

(3) At the expiration of the time mentioned in the notice the 
Registrar shall, unless cause is shown previously by the partners, strike the 
name of the firm off the Register, and shall publish notice of the fact in 
the Madhya Pradesh Gazette^ and on. such publication the firm shall be 
considered to be dissolved. 


15>. Fees.—(1) The following fees shall be levied for inspection and 
grant of copies under the provisions of sections 66 and 67 of the Act:— 

(1) For each inspection under Fifty paise for inspecting one volume 
Rule 14. of the Register or all documents 

relating to the firm. 
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(2) For a certified copy of any Twentyfive paise for each hundred 

document or of any ex- words or part thereof, 
tract therefrom under 
rule IS. 

(3) Foi certified copy of a certificate of One rupee. 

registration issued under rule 11. 

(2) Fees payable under the Act or these rules by a firm of person 
shall be credited into the local treasury and the treasury receipts shall be 
presented or transmitted to the Registrar*s office in token of such payment. 

20. Submission of documents.—Documents to be lodged with the 
Registrar shall be printed or typewritten and may be delivered to him 
either in person or by post. No fact shall be recorded on a mere oral 
notice. 

21. Office hours.—The office of the Registrar shall be open for 
business (except on Sundays and holidays) from 11 a.m. to 3 p.m. 

FORM No. 1. 

{See Rule 3.) 

THE INDIAN PARTNERSHIP ACT, 1932. 

Filing Fee Rs. 3. 

Application for registration of firm bp the name.^ 

Presented or forwarded to the Registrar of Firms for filing by 

We, the undersigned, being the partners of the firm hereby apply for registration 
of the said firm and for that purpose supply the following parti(^ars, in pursuance of 
•action 58 of the Indian Partnership Act, 1932: 

The firm's name^ 


Place of business— {a) Principal place 

{b) Other places 


Name of partners in full Date of joining the firm. Permanent address in full 



Duration of firm. 


Signature of the partners or their specially 
authorized agents. 

Station 

Date 

I, son of years of 

age, of religion, do hereby daetare that the above statement It true and 

correct to the best of ray knowladge and belief. 

Signature. 

Date 

WUnaaa 


768 


THE INDIAN PARTNERSHIP ACT 


I. 


son of 

age. of loligion. do hereby declare that the above statemeut 

correct to the best of my knowledge and belief. 


)S 


years of 
true and 


Date 

Witness 

Jflere enter name of firm. 

•Ifanyparin'T a minor the fact whether he is entitled to the benehts of 
partnership should be set out herein. 

/V B —This foTTi must be signed by all partners or their agents specially autno- 
r. 7 cd in this behalf in the presence of a witness or witnesses who must be either 
Gazetted omcet. Ad'oeate, Attoiney. Vakil. Honorary Magistrate or Registered 

Accountant. 

form No. n. 


THE INDIAN 


{Si'c Rule 3.) 


Filing Fee Re .1/-. 
partnership act. 1932. 


Statement of alteration in the name of the firm 

or in the location of the principal place of business. 

Presented or forwarded to the Registrar of Firms for filing by 

We. the undersigned, being the partners of the firm hereby supply 

the following particulars in pursuance of section 60 (1) of the Indian Partnership 

Act. 1932 :— 

Name of the firm. 


Previous Name 


New name. 


Principal place of business. 


Previous place. 


New place. 


Signature of the partners or their specially 
authorized agents. 


Station 

Date . 

T son of years of 

of ' religion, do hereby declare that the above statement is true and 

correct to the best of ray knowledge and belief. 

Witness 

Signature. 

T .son of . years of 

Qf ’ religion, do hereby declare that the above statement is true ana 

correct to the best of my knowlege and belief. 

Signature. 


Date 

Witness 

/Sf.5—Strike out item not required. 
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FORM No. III. 


« 


{See Rule 4.) 

THE INDIAN PARTNERSHIP ACT, 1932. 


Filing Fee Re. 1/'. 


Intimation of change in the place of business fothcr than principal place of business). 

Presented or forwarded to the Registrar of Firms for filing by 

Under section 61 of the Indian Partnership Act, 1.932, intimation is hereby 
given that the changes specified below have occurred in the place of business of 

the 

Date of change-- 

(1) The firm has discontinued business at 

(2) The firm has begun to carry on business at 

Signature of any partner or 
agent of the Firm. 


Station 

Date 

tHere enter name of firm. 

Strike out item not required. 


FORM No. IV. 

{See Rule 4.) 

Filing Fee Re. 1/-. 

THE INDIAN PARTNERSHIP ACT, 1932. 

Intimation of alteration in the name or parmanent address of partner. 

Presented or forwarded to the Registrar of Firms for filing by 

Under section 62 of the Indian Partnership Act. 1932. intimation is hereby given 
that the change specified below has occurred in the name of and permanent address of 
partner in the firm.t 

Name of partner— 


Previous name (In full.) 


New name (in full.) 


Name of partner— 


Previous permanent address (in full.) Present permanent address (in full.) 


Signature of any partner or agent 
of the firm. 

Station 
Date ' 

•'Here enter name Of firm. 

Strike out item not required. 
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FORM No. V. 


{Sea Rule 4.) 


Filing Fee Re. I/-. 

THE INDIAN PARTNERSHIP ACT, 1932. 


Notice of change in the constiti'.iion of the firm or the dissolution of the firm. 
Presented or forwarded to the Registrar of Firms for filing by 


Under section 62 (1) of the Indian Partnership Act, 1932, notice is hereby given 

that— 

(I) The constitution of the firm^ 
has been altered as follows :— 


Name and full address of the incoming 
parincr and date of his joining the 

firm. 


Name and full address of the outgoing 
partner and date cf his ceasing to be 

partner. 


Station 

Date 

(2) The firm*^ 
from the 


Signature of the incoming, continuing or 
outgoing partner or of his specially 
authorized agent. 


Station 

Date 


has been dissolved with effect 

Signature of ilic person who was a partner 
immediately before the dissolution 
of his specially authorized agent. 


*Hcrc enter name of firm. 

N.B .—Strike out item not required. 


FORM No. VI. 

{See Rule 4.) 

Filing Fee Re. 1/-. 

THE INDIAN PARTNERSHIP ACT, 1932. 

Notice of election by person admitted to the benefit of partnership 

on attaining majority. 


presented or forwarded to the Registrar of Firms, for filing by 


Under section 63 (2) of the Indian 
given that 

benefit of partnership in the firm^ 
elects to become a 


Partnership Act, 1932, notice is hereby 

admitted to the 
having now attained majority 


-partner of the said firm. 

elects not to become 


Station 


Signature of the person electing or of his 
specially authorized agent. 


Date 


'Here enter name of firm. 
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FORM No. vn. 

{See Rule 6.) 

Register of Firms. 

Maintained under Section 59 ©f the Indian Partnership Act, 1932 

* 

Serial number of firm— 

Name of firm— 

Date of registration— 

Duration of the firm— 



6. Partners— 


Date of 


Name of partners 


Address. 


Remarks 


Joining. 


Ceasing. 



7. Principal place of business and changes therein— 


Particulars regarding the place. 


Date of change 


Remarks. 



8. Other places of business— 


Name of place. 



Date of 

Openiilg. 

Ceasing. | 

* 



Remarks 


9. Name of firm— 


Serial number 
of the document. 


Description of 
document. 


Date of filing. 


Signature of 
Registrar. 



772 


THE INDIAN PARTNERSHIP ACT 


form No. Vin. 

{See Rule 9.) 

Index to the Register of Firms 19 


Name of 
firm. 

Names of 

1 partners. 

1 

Principal 
place of 
business. 

Trade. 

1 

Volume. 

Number 

First 
page of 
entry. 

Number 
borne on 
register. 


1 


1 

1 

1 





FORM No. IX. 


[See Rule II (a).] 

Acknowledgment of Registration of Finn. 


The Registrar of firms, Madhya Pradesh, hereby acknoledges the receipt of the 
statement prescribed by section 58 (I) of the Indian Partnership Act, 1932. The state¬ 
ment has been filed and the rame of the firm^ has 

been entered in the Register of Firms as 

No. of 19 


Seal 

Station: 

The day of 19 

^Here enter name of Firm. 


Registrar of Finns. 




FORM No. X. 

[Sec Rule If (a).] 

The Registrar of Firms, Madhya Pradesh, hereby acknowledges receipt of the 
undermentioned document and of the fee noted against for the same, and 

intimates that bc^n pursuant to section 

of the Indian Partnership Act, 1932. 

Station: 

The day of 19 

Forwarded to the Managing ^8ents_ ^ 

Director 

letter No. dated the 19 


Registrar of Firms 
with reference to 

their 


Registrar of Firms. 


FORM No. XI. 

Office of the Registrar of Firms. 
REGISTER OF FEP. 


Date of 

Amount 

From whom 

On what 

receipt. 

received. 

received. 

account. 


Date of remittance 
to Government 
treasury. 
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FORM No. XII. 

{See Rule 13.) 

Receipt for Fees. 

Received from 
tbe sum of rupees (in words) 

being the fees for— r*. a. p. 

Filing statement.. 

Filing notice. . 

Inspection of . 

Copy of (number of words) -. ... 


Total 




Registrar of Firms 


Station 

Dated 


19 


(14) The Madras Partnership (Registration of Firms) Rules, 193Z. 


1. Short title.—These rules may be called the “Madras Partner¬ 
ship (Registration of Firms) Rules, 1932.** 

2. Definitions.—In these rules, unless there is anything repugnant 

in the subject or context— 

(a) “the Act’* means the Indian Partnership Act, 1932 ; and 

(b) “Registrar” means the “Registrar of Firms*. 

3 Form and verification of statements under ^tions 58 and 60 

IS Mr .ss» 

shall be verified in the manner indicated therein. 

4. Form of intimations and notices under 

with such'^riations as circumstances may require. 

^ . f Th»» RpsUter of Firms shall be in Form A 

t]?thes*e rules The name of and the particulars relating to each 
annexed to these rules. nf it« reeistratioo on a separate 

firm shall be consecutive 

page or ^ndfng with thi calendar year. A note of every 

wncs in the Register in the page or pages 

jsst “.Sd .1..U b, b» .K 

iT A • nf tf^ntries in Register.—When an entry made in the 

Register of Firms t^o be ^to ^hTentry 

=rn°cd!arfhe^r entry^'ltJ^^ made at the^nd of the existing 
entry or entries with suitable cross-references. 

7 Prntest anainst entries in Register.-Where any partner or other 

against the disputed entry. 
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7-A The Registrar's powers of inquiry and investigation.—The 
Regisrar raay, in case of dispute, institute such inquiries or make such 
investigation as may, in his opinion, be necessary for the proper per¬ 
formance of his duties under the Act. 

8 Index to Register of Firms.—(a) An Index to the Register of 
rirms shall be prepared in English on loose sheets lettered alphabetically 
and shall contain the particulars shown in Form B annexed to these rules. 
A fresh index shall be prepared for each calendar year. The name of each 
firm shall be indexed as soon as the entries relating thereto are made in 
the Register of Firms. 

fb) After all the firms registered in a year have been indexed, the 
Index shall be checked by the Registrar who shall add a certificate in 
token of such check and the pages shall then be numbered in ink. 

(c) The index for each year shall, after it has been checked, be 
bound into volumes of convenient size. 

9. Acknowledgment of registration and documents —(a) Upon the 
registration ot firm the Registrar shall grant to the firm an acknowledg¬ 
ment in Form C annexed to these rules and on the filing of any document 
required, to be filed under the Act, he shall grant to the person at whose 
instance it is fileJ an aknowledgment in Form D annexed to these rules. 

(b) On every document filed under the Act, the Registrar shall 
endorse the following particulars, namely :— 

(i) the number borne by the firm on the Register ; 

(ii) the name of the firm ; 

(iii) the description of the document ; 

(iv) the serial number of the document ; and 

(v) the date of filing. 

The Registrar shall also affix his signature and the seal of his office 
to such document. 

(c) if tltere is no space on the document for entering the particulars 
referred to in sub-rule (b), the entry shall be made on a separate paper 
which shall be attached to the document and a note of the fact shall be 
made on the doument itself and signed by the Registrar. 

10. Filing o'" documents.—(a) The Registrar shall examine every 
statement, intimation, notice or other document received by him which is 
required by the Act to be registered, recorded or filed and if he finds any 
such statement, intimation, notice or other document to be defective or 
incomplete in any of particulars required by the Act or these rules, he 
shall return it to the party or firm tendering it, for due rectification or 
completion and until such statement, intimation, notice or other document 
is so rectified or completed, he shall not register, record or file the same. 

(b) No statement, intimation, notice or other document in respect 
of which a fee is payable shall be registered, recorded or filed by the 
Registrar until the fee has been paid to him and the Registrar shall, pend¬ 
ing such payment, act as if no such statement, intimation, notice or other 
document had been tendered for registration, record or filing. 

(c) A separate file shall be maintained in respect of each firm in 
which all documents relating thereto received from time to time by the 
Registrar shall be filed. 
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11. Account of and receipt for fees —An account of all fees 
received in the Registrar's ofhee shall be maintained therein. 

A receipt in Form E shall be granted in respect of every fee received. 

12. Inspection of original documents.—Any person interested in a 
firm may on satisfying the Registrar cf such interest and on payment of 
the prescribed fee inspect the original documents relating to the firm filed 
with the Registrar. 

13. - Application for copies to be in writing.—Every application for 
a copy under section 67 of the Act shall be in writing. 

14. Seal.—The seal used by the Registrar shall bear the words 
“Registrar of Firms, Madras”. 

15. Preservation and elimination of registers and records.—(a) The 
Register of firms and the Index thereto shall be preserved permanently. 

(.b) All other records, including the statements referred to in section 
58 of the Act, may be destroyed— 

(i) in the case of a firm which has been dissolved on the expiry of 
five years from the date of its dissolution ; and 

(il) in the case of a firm which, though not dissolved, has not been 
transacting business and has not been heard of for a period of not less 
than seven years, in accordance with and subject to the provisions of 
sub*rule (c). 

(c) In cases falling under clause (ii) of sub-rule (b), the Registrar 
shall publish in the Fort St. George Gazette and at the same time send by 
registered post to each of the partners of the firm concerned to his 
last known address, a notice staling that the records and statements 
relating to the firm will be destroyed unless cause is shown to the contrary 
within a period of three months from the date of the publication of the 
notice in the Fort St. George Gazette. If cause is not shown as aforesaid, 
the records and statements may be destroyed. 

16. Translation to be furnished where original not in English.—If any 
document reejuired to be filed under the Act or any portion of such 
document is not in the English language, an English translation of such 
document or portion, certified as correct by at least one partner (or his 
authorised agent) shall be furnished along with each copy of such docu¬ 
ment or portion. 

17. Office hours.—The office of the K.egiscrai shall be open for 
business (Sundays and authorized holidays excepted) between the hours of 
11 a.m., and 4-30 p.m., except on Saturdays when il shall be open between 
the hours of 11 a.m . and I p.m. 

18 Administration report.--The Registrar shall submit to the Local 
Government so as to reach them on or before the Isl of June in each year 
a report on the working of the Act during the official year ending the 31st 
March preceding. 


FORM No. I. 

{See rule 3.) 

^^Filing fee Rs. 3. 

Application for registration of firm by the nanic' 

Presented or forwarded to the Rtgi^rar of Firms for filing by 
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We, the undersigned, being the partners of the finn^ 

hereby apply for registration of the said firm and for that purpose 
supply the following particulars, in pursuance of section 58 of the Indian Partnership 
Act. 1932:— 

The firm namc.^ 

Place of business {a) Principal place. 

(6) Other places. 


Names of partners- in full. 

Date of joining 
the firm. 

Permanent addrejs 
in full. 

1 . 

2. 




Duration of :he firm. 


Signature of the partners or their 
specially authorized agents. 

Station 

Dale 


I. 

of 

true and correct to the best of 


son of 

religion do hereby declare that the 
my knowledge and belief. 


, years of age 
above statement is 


Date 


Witness. 


Signature. 


I. son of 

or religion do hereby declare that the above 

correct to the best of my knowledge and belief. 


, years of age 
statement is true and 


Date 

Witness 


Signature. 


iHcrc enter name of firm. 

any partner is a minor the fact whether he is entitled to the benefits of 
partnership should be set out herein. 

form must be signed by all partners or their agents specially autho¬ 
rized in this behalf in the presence, of a witness or witnesses who must b. either 
a Gazetted Officcr> Advocate, Attorney^ Vakil^ Honorary Magistrate or Registered 
Accountant. 


FORM No. n. 

{See rule 3.) 


Filing fee Re. I/- 

Statement of alteration in the name of the Firm or in the location 

of the principal place of business. .. 

Presented or forwarded to the Registrar of Firms for filing by 

We, the undersigned, being the partners of the firm^ 

hereby supply the following particulars in pursuance of section 60(1) of 
the Indian Partnership Act, 1932 :— 


I 
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Name of Ann. 



Previous name. 

New name. 

^ * 

J 


Principal place of business. 


Previous place. 

New place. 


Signature of the partners , 
or their specially authorized 
agents. 


Station 

Date 

I. son of.. « years of 

....religion do hereby declare that the above statement is true 

and correct to the best of my knowledge and belief. 


Date. 

Witness. Signature. 


I son of , years 

of age of religion, do hereby declare that the above statement is 

true and correct to the best of my knowledge and belief. 


Date 

Witness: Signature. 

iHcre enter name of firm. 

7Sr.5.—Strike out item not required. 


FORM No. III. 

Filing fee Re. 1/-. 

{Sec rule 4.) 

Intimation of change in the place of business (other than principal 

place of business.) 


Presented or forwarded to the Registrar of Firms for filing by 

Under section 61 of the Indian Partnership Act, 1932, intimation is hereby 
given that the changes specified below have occurred m the place of business of the 

firm.l 

Date of change 

(1) The Firm has dfscontinucd business at 

(2) The Firm has begun to carry on business at 

Signature of the partner or agent of the firm. 

Station. 

Dale. 

JHcrc enter name of the firm. 

^,5.-.Strike out items not required. 
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1-ORM No. IV. 

(See rule 4.) 

Filling fee Re. 1/- 

Intimntion of alteration in (he name or permanent address of partner. 
Presented or fv>r»\r.r<Jcd to the Registrar of Firms for filing by 
Under section 62 of the Indian Pertnership Act, 1932, intimation is hereby 
given that the change specified below has occurred in the namc-^j^permanent address 
of partner in the firm^ 


Name of partner. 


Previous name (in full.) 


New name (in full.) 



Name of partner. 


Previous perininent address (in full.) 


Present permanent address (in full.) 



Station 

Dale. 


Signature of the partners 
or agents of the firm. 


•Here enter name of firm. 

.V.5.—Strike out item not required. 

FORM No. V. 

(i’ce Rule 4.) 

Filing Fee Rc. !/•. 

Notice of change Vn the constitution of the Firm or of th c dissolution of the firm, 
Pressented or forwarded to the Registrar of firms for filing by 
Under section 63(1) of the Indian Partnership Act. 1932, notice is hereby given 


that— 

(1) the contsiiuiion of the Firm^ 
follows :— 


has been altered as 


Name and full address of the incoming 
partner and date of his joining the 

firm. 


Name and full address of the outgoing 
partner an d date of his ceasing to 
be partner. 



S'ignature of the incoming, continuing or 
outgoing partner or of his specially 
aulhorired agent. 


Station 

Date 




I 


Al»PBNt>lX 1 


779 


(2) the Brm^ 


has been dissolved with effect fiom the 


Siraature of the psrson who was a partner 
immediately before the dissolution or of 
his specially authorized agent. 

Station 

Date 

>Here enter name of firm. 

MS.—Strike out the item not required. 

FORM No. VI. 

{See Rule 4.) 

Filing fee Re. 1/-. 

« 

Notice of election by person admitted to the benefits of partnership on attaining majority. 

Presented or forwarded to the Registrar of Firms for filing by 

Under section 63(2) of the Indian Partnership Act, 1932, notice is hereby given 
that admitted to the benefits of partnership in the firm^ 

luving now attained majority ^ '‘™' 

Signature of the person electing or of his 
specially authorized agent. 

Station 

Date 

^Here enter name of firm. 

FORM A. 

{See Rule 5.) 

Register of Firms. 

1. Serial number of firm. 

2. Name of firm. 

3. Date of registration. 

4. Duration of the firm. 


5. .Address. 


Date of change. 


Remarks. 



6. Partners— 


Date of 


Names of the partners 


Addresses. 


Remarks. 



7, Principal place of busincs.s and changes therein— 


Particulars regarding the place. 


Date of change 
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8. Other places of business— 


Name of place. 

Date of 

Remarks. 

Opening 

^ Ceasing 





Name of firm. 


Serial 


Date 


number 


of 


of the 
docu¬ 

Description of document , 

filing. 

Signature of Registrar, 

ment. 

1 

1 


1 


FORM B 

(See Rule 8.) 

Index to the Register of Firms. 

]9 


Firm name. 

Name of Partners. 

Principal 
place of 
business 

1 

Volume 

number 

First 
page of 
entry. 

Number 
borne 
on the 
register 

fl) 

(2) 

(3) 

(4) , 

(5) 






! 


FORM C 

{See Rule 9(a),) 

Acknowledgment of Registration of Firm. 

The Registrar of Finns Madras, hereby acknowledges the receipt of the state¬ 
ment prescribed by section 58(1) of the Indian Partnership Act, 1932. The statement 
has b .^en filed and the name of the firm.t 

has been entered in the Register of Firms as No. 

of 19 . 

Seal. 

Madras: 

Dated the day of 19 

^Here enter the name of the firm. 

FORM D 

( See Rule 9(a).) 

Memorandum Acknowledging Receipt of Documents. 

The Registrar of Firms, Madras, hereby acknowledges the receipt of the 

undermentioned and intimates been filed in pursuance of the 

partnership Act 1932: 
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(Here enter description 


. document.) 
aouxnents 


Registrar of Firms. 


Station 

Dated 19 

To 

Mr. 

Messrs. 

FORM E 
Receipt for fees 

Received from 
the sum of rupees (in words) 
being the fees for 

Rs. a. p. 

1 

Filing statement 
Filing notice 
Inspection of 
Copy of 

(Number of words) 

total 


Registrar of Firms. 

Station 

Dated 

(15) The Mysore Partnership (Registration of Firms) Rules, 1954. 

Not. No. S. R. S380IJ.S. 2-53.11, dated 4th—llth October, 1954. 

1. Short title.—These rules may be called the “Mysore Partnership 
(Registration of Firms) Rules. 1954. 

9. Definitions .-'In these Rules, unless there is anything repugnant 
in the subject or context,— 

(a) “The Act” means the Indian Partnership Act, 1932. 

(b) “Registrar” means the Registrar of Firms. 

3. Form and verification of statement under Secs. 58 and 60.—The 
statements submitted to the Registrar under sections 58 and 60 of the Act 
shall respectively be in forms I and II annexed to these Rules and shall be 
verified in the manner indicated therein, provided that when a statement is 
signed by a specially authorised agent, the original power of attorney or 
an express letter of authority from the partners or partner concerned shall 
be produced for inspection by the Registrar to prove authentication. 

4. Forms of intimation and notices under Secs. 61, 62 and 63.— 
(i) Intimations and notices under sections 61, 62 and 63(1) and 63(2) of 
the Act, shall respectively be in forms III, IV, V and Vi annexed to these 
rules with such variations as circumstances may require. 

(2) Every statement, intimation or notice relating to a firm, under 
iectioas 60,61, 62, 63(1) or 63(2) of the Act, shall be sent or given to the 
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Registrar together with the prescribed fee within fifteen days from the date 

of occurrence of the event referred to in such statement, intimation or 
notice. 


5. Register of firms.—The Register of Firms shall be in Form “A” 
annexed to tliese rules. The name of and the particulars relating to each 
hrm shall be entered therein in the order of its registration on a separate 
page or page:. Each firm shall be assigned a number in consecutive 
senes commencing and ending with the calendar year. A note of every 
document filed shall be entered in the register in the page or pages 
allotted to the firm concerned and shall be signed by the Registrar, 

p in register.—When an entry made in the 

Reguter of Firms is to be amended, the amendment shall be shown by 
means ot suitable note in the remarks column opposite to the entry 
concerned, and the new entry sh.all be made at the end of the existing 

entry or entries with suitable cross references. ^ 

% 

’’’ ent'-ies in register.—Where any partner or other 

emrv m" ^ ^ protest in writing to the Registrar disputing any 

nZL, . Registrar shall record such 

agal^s', the disT^cd '''' 

8. The Registrar’s powers of enquiry and investigation_The 

enquiries or make such 

ntarce^oThrdlues'uider^L^^Acr’the proper perfor- 

Firms^shiil”h!*r,‘'’ Firms.-ta) An Index to the Register of 

Tnd shill contain'^The^^lettered alphabetically 

name of eaih hrm n'if''■ year. The 

are made fn'ih" Regli'ii oVA^.^ 

registered in a year have been indexed 

tok^n n'f' ^’’^cked by the Registrar who shall add a certificate in’ 

token of such check and the pages shall then be numbered in ink. 

(c) The index for each year shall, after it has been checked he 

bound into volumes of convenient size. caecKed.be 

Registration and documents.—(a) Upon the 

edgment in Fo^rm'^ Registrar shall grant to the firm an aiknow- 
ledgment in Form C annexed to these rules and on the filing of any 

documents required to be filed under the Act. he shall grant to the person 
The'^e acknowledgment in Form D annewd to 

I document filed under the Act, the Registrar shall 

endorse the following particulars, namely : — 

(i) The number borne by the firm on the Register ; 

(ii) the name of iiie firm ; 

(iii) the description of the document ; 

(iv) the serial number of the document ; and 

(v) the date of filing. 
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to sucrdocumen” his office 

ror^rrlw^ y there is no space on the document for entering the particulars 
wW^nHKi ^“Mb).the entry shall be made on a%eparate 
Registrar ^ document itself and shall be signed by the 

?*Vng of docuinems.-(a) The Registrar snail examine every 

rlaliireThv^h^A ^**'^*‘ received by him which is 

required by the Act to be registered, recorded or filed ; and if he finds 

any such statement, intimation, notice or other document to be defective 

hi particulars required by the Act, or these rules 

he shall return it to the party or firm tendering it, for due rectification or 

millt* Vs^r^ H statement, intimation, notice or other docu- 

mwt IS so rectified or completed he shall not register, record or file the 

SuIllCa 

Statement, intimation, notice or other document in 
? shall be registered, recorded or filed by 

® been paid to him, and the Registrar shall^ 

other dodument has been tendered for registration, record or filing. 

whirh^«ti A shall be maintained in respect of each firm, in 

Stra" shallTffied "® ‘h® 

pH 'J^lu of and receipt for fees.—An account of all fees receiv- 

FoVti maintained therein. A receipt in 

Form E shall be granted in respect of every fee received. ^ 

•”« indexes to the register of firms and original 
indexes to the register of firms maintained by the Reeis- 
trar may be inspected by any person on payment of the following fees ; 

single‘fiL-On%“?n'‘,;el.^ 

to the^L^“Lr-Fi?ty paise.'" ^=‘^‘'"8 

ChantePvn‘oftL'"’r,‘®’ inlimat.ons filed by a firm under 

the person, on his satisfying the Registrar that he is interested in 

1 

r *?•“ Application for copies and fees for grant of copies.—fi) Everv 
application for a copy under section 67 of the Act shall be in writing. ^ 

c:. (*j) Por/be grant of copies other than copies from the Rceister of 

Firms, the following fees shall be levied, namely,— r^cgisier ol 

firm— Onfrup^ee^*^^'^^^ acknowledgment of registration of a 

Fir.,*">' 

o', Fi.."!.;:! 
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16 Preservation and elimination of registers and record.—(a) The 
Register of Fhms and index thereto shall be preserved permanently. 

(b) All other records, including the statements referred to in section 
58 of the Act, may be destroyed— 

(i) In the case of a firm which has been dissolved, on the expiry of 
five years fron^ the date of its dissolution ; and 

fii'j In the case of a firm which, though not dissolved, has not been 
transacting business and has not been heard of for a period of not less 
then seven years, in accordance with and subject to the provisions of 

sub-rule (c). 


(c) In case falling under clause (ii) of sub-rule (b), the Registrar shall 
nublish in the Mysore Gazette, and at the same time send by registered 
Dost to any one of the partners of the firm concerned to his last known 
address a notice stating that the records and statements relating to the 
firm wiil be destroyed unless cause is shown to the contrary within a 
neriod of three months from the date of publication of the notice in the 
Mysore Gazette. If cause is not shown as aforesaid, the records and 
statements may be destroyed. 


17. Translations (o be furnished where original is not in English or 
in Kannada.—If any document required to be filed under the Act, or any 
portion of such document is not in the English or Kannada language, an 
English translation of such document or portion, certified as correct by 
at least one partner (or his authorised agent) shall be furnished alongwith 
each copy of such document or portion. 

18. Office hours.—The office of the Registrar shall be open for 
busincss'(sundays and authorised holidays excepted) between the hours of 
Ham. and 5 p.m. except on Saturda>s, when it shall be open between 

8 a.m. and 12 noon. 

19. Administration Report.—The Registrar shall submit to the State 
Government so us to reach them on or before the 1st June in each year, 
a report on the working of the Act, during the year ending the 3Ist March 

preceding. 


FORMS 


The same as in the Madras Partnership (Registration of Firms) Rules, 
1932, at pp. 775 to 781 ante with the following changes : 

(i) In Form 13, for rule 8, read rule 9. 

(ii) In Forni C, for rule 9a. read Tu\e 10(a). 

(iii) In Form D, for rule 9 (c), read rule 10(a). 

(iv) In Form E, for rule 11, read rule 12. 

(16) Orissa Partnership Rules. 1943 

Nolificaiion No. I2920-~IJ 24l42^Com. (C), dated the 23rd June, 1943. 

Safrie as "Bihar and Orissa Partnership Rules, 1933" at pages 736 to 
743 onic, with "Registrar of Finns, Orissa", substituted for "Registrar of 

Firms". 
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(17) The Punjab Partnership (Registration of Firms) Rules, 1932. 

{Piotification No, 8316, dated the 20th March, 1933.) 

1. Short title.— These rules may be called the Punjab Partnership 
(Registration of Firms) Rules, 1932. 

U-A. Extent.— They shall apply to the territories which immediately 
before the 1st November, 1956, were comprised in the State of Punjab 
and Patiala and East Punjab States Union. 

2. Definitions.— In these rules unless there is anything repugnant 
in the subject or context— 

fa) “the Act” means the Indian Partnership Act, 1932 ; 


(b) “Registrar” means the “Registrar of Firms.” 

3. Form and verification of statements under sections 61, 62.—The 
stateinents*^bmitted to the Registrar under sections 58 and 60 of the Act 
shall, respectively, be in Forms I and II annexed to these rules, and shall 
be verified in the manner indicated therein. 

4. Form of intimation and notices under sections 61, 62 and 63.— 
Intimation and notices under sections 61, 62, 63(1) and 63(2) of the Act 
shall respectively, be in Forms III, IV, V and VI annexed to these rules 
with such variations as may be necessary to suit each case. 


5 Register of Firms —The Register of Firms shall be in Form A 
annexed to these rules, fhe name of, and the particulars relating to, a 
firm shall be entered therein in the order of its registration on a separate 
nage or pages, as the case may be. Each firm shall be assigned a number 
in a consecutive series commencing and ending with calendar year. A note 
of every document filed shall be entered in the Register in the page or 
pages allotted to the firm concerned and shall be signed by the Registrar. 

6. Amendment of entries in Register.-When a entry made in the 
Register of Firms is to be amended, the amendment shall be shown by 
meins of a suitable note in red ink in the remarks column opposite to the 
totry concerned and the new entry shall be made at the end of the then 
existing entry or entries with suitable cross references. 

7. Protest against entries in Register.-Where any partner or other 
person interested makes a protest in writing to the Registrar disputing any 
S made in the RegisteV of Firms, the Registrar shall record such 
protest and make a reference thereto in red ink in the remarks column 

against the disputed entry. , „ . 

s Index to Register of Firms.—(a) An index to the Register of 
Firms shal^ be Upa^d in English on loose sheets letiered alphabetically, 
Mdshail contain the particulars shown in Form B annexed to these ruies 
A frlsh indVshall be prepared for each calendar year The name of 
each firm shall be indexed as soon as the entries relating thereto are made 


in the Register of Firms. . . , , 

(b) After all the firms registered in a year have been indexed, the 

index shall be checked by the Registrar who shall add a certificate in 
tokra of such check, and the pages shall then be numbered in ink. 

(c) The index for each year shall after the yearly check be bound 
into a volume or volumes of convenient size. 


1. Inietted by Notification No. 3134 (C)-19B-58/27403 dated 23rd Sept. 1958, 
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9. Ccrlificate of Regislrafion and filing of dociiments.—(a) Upon the 
rcgTsiration of a hrm the Registrar shall grant to the firm a certificate in 
I'ornt C annexed to these rules, and, on tlie filing of any document required 
to be filed under the Act, he shall grant to the person filing it a certificate 
in Form D annexed to these rules. 

(b) On every documeiU filed under this Act, the Registrar shall 
endorse the following particulars, namely--- 

(i) the number borne by the fitin on the register ; 

(it) (he name of the firm ; 

(Jm) the description of the document ; 

(!\) the serial number of the document : and ^ 

(\) (he date of tiling. 

The Registrar shall also affix his signature and the seal of his office 
to such document. 

(c) If there is no space on the document for entering the particulars 
referred to in clause (b) the entry shall be made on a separate paper which 
shall be attached to the document and a note of the fact shall be made on 
the document itself and signed by the Registrar. 

10. Filing of documents.—A separate file shall be maintained in 
respect of each firm, in which all documents relating thereto received from 
time to time by’the Registrar shall be filed. No document shall be filed 
by the Registrar unless the fee prescribed therefor has been paid. 

11. Account of and receipt for fees.—An account of all fees received 
in the Registrar’s office shall be maintained therein. 

A receipt in Form E shall be granted in respect of every fee received. 

12. Inspection of original documents.—Any person intersted in a 
firm may, on satisf>ing the Registrar of such interest and on payment of 
the prescribed fee, inspect the original documents relating to the firm filed 
with the Registrar. 

13. Application for copies to be in writing.—Every application for 
a copy under section 67 of the Act shall be in writing on judicial paper. 

14. Seal.—The seal used by the Registrar shall bear the words 
“Registrar of Firms. Punjab.” 

15. Preservation and elimination of Registers and records.—The 
register of firms and the index thereto shall be preserved permanently. 
All other records including the statements referred to in section 58 may be 
destroyed on the expiry of 5 years from the date of the dissolution of the 
firm concerned. 

16. Translation to be furnished where original not in English.—If 
any document required to be filed under the Act or any portion of such 
document is not in English language, a translation of such documentor 
portion, certified as correct by at least one partner (or his authorised agent) 
shall be furnished along with each copy of such document or portion. 

17. Office hours.—The office of the Registrar of Firms shall be 
open for business (Sundays and authorised holidays excepted) between the 
hours of 11 a m., and 3 p.m., except on Saturdays, when it shall be open 
between the hours II a m. and 1 p.ni. 

18. Administration Report.—The Registrar shall submit to the local 
Government so as to reach them on or before the I5th of June in ea^h 
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year a report on the working of the Indian Partnership Act, 1932, during 
the official year ending the 31st March preceding, 

form No. I. _ ^, 

Filing Fee Rs. 3/-. 

Applicatioa for registration of firm by the name presented to the Registrar of 

Firms for filing by 

We, the undersigned being the partners of the ^narficulare pursuit 

tion of the said firm and. for that purpose supply the following pariicula .P 

to section 58 of the Indian Partnership Act. 1932 

The Firm’s name. 

Place of business—(a) Principal place 

(6) Other places 


Name of partners in full 


1 . 



Permanent address in full 


Duration of the firm. 


Signature of the partners or their specially 
authorized agents. 


StadoD 

Date 


f .years of 

agcof hereby u“ure that the above statement is true and 

correct to the best of ray knowledge and bcliel. Signature. 


I. 


, son of 


, years of age 


Date 
Witness 

. religion, do hereby declare that the above statement is true and 

correct to the best of my knowledge and belief. Signature. 

Date 

form No. n. „ „ „ 

Filing Fee Re .1/-. 

Statement of Iteration In the nmne of the Firm or In the locaSon of the 

principal place of business. 

Presented to the Registry firm hereby supply the following 

We. the “o*^”**^®**'^^Thc^Indian Partnership Act. 
particulars pursuant to section 60 (i) ot 

Name of tbe firm. 


New namCc 


Previous Name 
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Principa] place of bosiness. 


Previous place. 



Signature of the partners or (heir specially 
authorized agents. 

Station 

Date 

“Se of religion, do hereby dedare that the above statement 

correct to the best of ray knowledge and belief. siaicment js true and 

Date Signature. 

Witness 

FORM No. UI. 

Filing Fee Re. J/- 

Intimation of change in the place of business (other than princlDal 

place of business}. 

(See Section 61.) 

Presented to the Registrar of Firms far filing by 

Under section 61 of the Indian Partnershio Act loi? w t_ 

g.ven that the changes spec.fied below have accu?red in the place rbSL'^^oTth? 


\ -Tw a 1 . .i- Date of change. 

I* Ine firm has discontinued business at 

2. The firm has begun to carry on business at 

Signature of any partner or 

Station Agent of the'firm. 

Date 

^Here enter the name of firm. 

^•^•~’Strike out the items not required. 

FORM No. IV. 

Filing fee Re. 1/-. 

Intimation of alteration in the name or permanent address of partner. 

{See Section 62.) 

Presented to the Registrar of Firms for filing by 
that Partnership Act. 1932. intimation is hereby given 

has occurred in the name and/or permanent address of partner in the firmi 


Name of Partner. 
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Name of Partner. 


Previous address (in full) 


Present address (in full) 


Signature of any partner or 
agent of the finn. 

Station 

Date 

^Here enter name of firm. 

» • 

N,B .—Strike out the item not required. 

FORM No. V. 

Filing Fee Re. 1/-. 

[See Section 63(1).] 

Presented to the Registrar of Firms for filing by 

Under Section 63 (1) of the Indian Partnership Act» 1932, notice is hereby 
given that— * - - 

(1) The constitution of the firm^ has been altered 

as follows— 


Name and full address of the incoming 
partner and date of his joining the firm. 

Name and full address of the outgoing 
partner and date of his ceasing to be 
partner. 




Station 

Date 

(2) The firm 
eflTect from the 


Station 

Date 


Signature of the incoming, continuing 
or outgoing partner or of his specially 
authorized agent. 


has been dissolved with 

Signature of the person who was a 
partner immediately before the dissolu* 
lion or of his specially authorized 
agent. 


^Here enter the name of firm. 

N.B .—Strike out the item not required. 

FORM No. VI 

Filing Fee Re. 1/-. 

Notice of election by person admitted to the benefit of partnership on 

attaining malority. 

( See Section 63(2).) 

Presented to the Registrar of Firms for filing by 

Under section 63(2) of the Indian Partnership Act, 1932. notice is hereby given 

that...admitted to the benefit of the partnership in the firm^. 

. . . . j • elects to become , . .. ^ 

having now attained majority become * P^^***®^ said firm. 

Signature of the person electing or of 
his specially authorized agent. 

Statioo 

Date 


^Itere enter name of firm. 
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FORM A 

{See Rule 5.) 

Register of Firms. 

{Maintained under section 59 of the Indian Partnership Act, 1932.) 

1. Serial number of firm, 

2. Name of firm. 

3. Date of registration. 

4. Duration of the firm. 

5. Address. 



Date of change. 

Remarks. 





6. Partners— 


Name of the Partners 

Address. 

Date of 

Remarks. 

1 

Joining 

Ceasing 




1 



Name of firm— 


Serial nu¬ 
mber of 
the docu¬ 
ment. 

Description 

of 

document. 

Date of filing. 

Signature of 
Registrar. 






Name of firm— 


Serial nu¬ 
mber of 
the docu¬ 
ment. 

Name of document. 

Date of filing. 

Signature of 
Registrar. 






FORM B, 

{See Rule 8.) 

Index tlie Regbtcr of Firms. 


Firm Name 

Names of 
Partners 

r ■ ■ 

Principal 
place of 
business 

! 

Volume 

No. 

First page 
of entry 

Number borne 
on the register 

1 

2 

3 

♦ 

4 

5 

A 
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I'ORM C. 

, ( Kale 9. ) 

^ Acknowledgment of Registration of Firms. 

The Registrar of Firms, Punjab, hereby acknowledges the icccipioflhe slate- 
ment proscribed by seclion 58 (1) of the Indiun Partnership Act» 1932. 

The statement has been filed and the name of the firm has been 

entered in the Register of firms, 

as No. 

SEAL 

Station, dated the day of 19 « . r iz.rrr,^ 

Hcirisirar of r rms. 


FORM D. 

(Kale9{ii).) 

Memorandum acknowledging receipt of documents. 

The Registrar of Firms, Punjab, hereby acknowledges the receipt of the under- 

mentioned and intimate, pursuant to Fndian 

Partnership Act, 1932. 

, . , document , 

(Here enter description ot jocumeiits ' 

Station 

Dated 19 . 

•fQ Registrar of firnjs. 

Mr. 

Messrs, • 

Receipts for fees. 


Received from.the sum of rupees 

(in words)....being the fees for.. 

Rs. a. p. 

Filing statement . 

Filing notice. ••• . 

Inspection of ... ... ••• ••• ••• 

Copy of... ••• ... ••• 

(number of words.) 

TOTAL... 


Station 

Date 19 . 

Registrar of Firms. 

(18) The Rajasthan Partnership Rules, 1952. 

{Notification No. F. 24 {24) C.I. {B)I5() dated 28M.1952, published 

in Rajasthan Gazette^ Ordinary., Part IV-B, dated 6.9.1952). 

« 

1. Short title.—(a) These rules may be called ihe Rajasthan Partner¬ 
ship Rules, 1952. ' 

(b) They shall come into force from the date of their publication in 
the Rajasthan Gazette. 
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2. In these rules, unless there is anything repugnant to the subject 
or context. 

(a) '‘The Act*’ means the Indian Partnership Act, 1932. 

(b) “Firm” means a body of persons consisting of two or more 
partners, to which the Act applies. 

(c) “Section” means a Section of the .Act, 

(d) “Documef^t” includes statements, intimations and notices pres¬ 
cribed by the Act, and 

(c) “Registrar” means a Registrar of Firms appointed under section 
57 of the Act. 

3. Forms of Statement.—The Statement required to be sent or 
delivered to the Registrar under section 58 shall be in Form appended to 
these rules and be verified in the manner prescribed for verification of 
plaints in Civil Suits. 

4. Forms of Intimations and Notices.—Statements, intimations and 
notices required under sections 60, 61. 62 and 63 shall respectively be in 
Forms B,C,I9, E & F appended to these rules. 

5. Mode of Lodging Documents.—Documents either on payment of 
the prescribed fee be lodged with the Registrar in person or sent to him by 
post under registered cover alongwith the prescribed fee. No fact shall be 
recorded in the register on a mere oral notice. 

6. Examination of documents received by the Registrar.—If any 
document required to be delivered to the Registrar for registration is 
found to be incomplete or defective in any of the particulars required by 
law, the Registrar shall return it for rectification and he shall not register 
or file it until all the requirements of the law have been complied with. 
When the Registrar is satisfied that the provisions prescribed in respect 
thereof have been duly complied with, he shall record an entry of the docu¬ 
ment in the register and shall then file the same. 

7. Filing of documents.—A separate file shall be maintained in 
respect of each firm in which the documents received by the Registrar 
relating to the said firm shall from time to time be filed. No documents 
shall be filed by the Registrar unless the proper fee prescribed therefor 
has been paid. 

8. Acknowledgment and registration of documents.—(a) On every 
document filed under this Act the Registrar shall endorse the following 
particulars, namely r— 

(i) The number borne by the firm on the register, 

(ii) The name of the firm, 

(iii) The descriptions of the documents, 

(iv) The serial number of the documents, and 

(v) The d'^fe of filing 

(b) On filing any documents alongwith the payment of the fee 
prescribed therefor, the Registrar shall furnish the firm ... concerned with 
a certificate in the following form under his signature and seal of his office. 
In the office of the Registrar of Firms, Rajasthan, Jaipur 
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In the matter of..... 

u J that the undermentioned documents have (his day 

wen duly filed and registered pursuant to the provisions of the Indian 
rartnersoip Act, 1932. 


Given under my hand and seal this...dav 

.Fee Rs. 


^ Registrar. 

*u MB of Register.“-The Registrar shall maintain a book entitled 

the Roister of Firms’ (in these rules referred to as the “Register”) in 

which the following particulars shall be entered, a separate page being 
assigned to each firm f e> 6 


(a) The firm’s name. 

(b) The place or principal place of 
business of the firm. 

(c) Date of Registration. 

(d) Act under which registered. 

(e) Serial No. of document filed. 

(f) Description of document. 

(g) By whom filed when and to 
whom certificate granted. 


Such entry to be made in a separate 
line at the top of the Register. 

To form the heading of columns. 

To form the heading of columns. 


Notice of facts to be recorded shall be printed or typed-wriitcn 
u J?- Index to the Regisfer.-The Registrar shall maintain an alpha¬ 
betical index to the Register showing the number, name and address of 
each firm. 


II. Amendment of Register.—When an entry in the Register is to 
be amended, the amendment shall be made drawing a red line through the 
entry and making a new entry at the end of the existing entries A 
reference in red ink to the serial number of the new entry shall be made 
against the amended entry. 


12. Procedure on dispute.—If any person wishes to dispute any 
entry in the register such person shall give the Registrar, notice in writing 
that he disputes the said entry and the Registrar shall make a remark to 
the effect at the end of the then existing entries and shall also make a 
remark in red ink in the remarks column against the entry so disputed. 

13. Enquiries and investigafions by the Registrar.—The Registrar 
may m his discretion institute such inquiries or make such investigation in 
respect of any matter as may in his opinion be necessary for the proper 
performance of his duties and the administration of the Act. In particular 
when a dispute arises amongst the several partners of a firm the Registrar 
may m his discretion call upon any of the partners or all of them to 
produce any original deed, document or such other evidence as he thinkc 
fit in order to ascertain the rights of the respective parties. 


14. Conditions of Inspections—The register shall be open to 
inspection on written application. The file of the documents kept in the 
Registrar s office shall similarly be open to inspection by any person 
applying (herefor : provided the applicant satisfies the Registrar that he 

.has sufficient interest in the contents of the document of which he apDlies 
for inspection and that a mere inspection of the Register will not ser^^^ is 


/ 
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All inspcclions under this rule shall take place during business hours 
in the presence of the Registrar or some person appointed by him m that 

behalf. 

U15 Grant of Copies—(a) As provided by section 66 of the Act. 
the Registrar, shall, on nnplication, furnish to any person on payment of 
the prescribed fee a copy of any entry or portion thereof in the Register 

of Firms. 

(b) Copies jt the document kept in the Registrar’s office sh^l on 
application and payment of the proscribed fee* be turnished by the Regis* 
trar, to any person who satisfies the Registrar that he has sufficient interest 
in the contents of the documents of which he applies for copies and that 
mere copies of any entry in the register will not serve his purpose. 

(c) All copies under this rule shall be applied for during business 
hours in writing. The copies issued shall be certified by the Registrar to 
be true and scaled with the seal of his office. 

(d) In this rule '‘copies” includes extracts. 

(e) The fee for issuing a copy of any document in the custody of the 
Registrar shall be annas four fo*- each hundred words or part thereof. 
Other fees shall be such as may be prescribed separately by the Govern¬ 
ment in rules issued under sub-section (1) of section 71 of the Act.] 

16. Fees Book.—The Registrar shall keep a book called the “Fees 
Book” in wdiich shall be entered day by day all fees realised under the Act 
and the rules thereunder. All fees so realised shall be paid into Govern¬ 
ment Treasury. 

17. Elimination of documents and registers.—(1) On the dissolution 
of a firm, an entry U) that ctTect shall be made opposite ihc firm's name 
in the register by writing the word, ’ dissolved” in red ink and noting the 
date of its dissolution ; and at the expiration of five years from the date of 
the entry of dissolution in iho register, the file and papers relating to such 
firm may be destroyed : provided that its certificate of registration and 
the dissolution orders shall ba retained permanently. 

(2) The following legistcrs shall be retained permanently, 

(a) Register of firms, 

(b) Alphabetical index prepared under Rule 12, 

(c) Flic register. 

Other registers may be destroyed after five years. 

FORM A. 

Applic.itiun for Registration of Finn. 

{See Secfion 58.) 

Wc. ihc undersigned, being par’mrs hereby apply for regislmlion as a fiim and 
for ili.li purpose supply the following particulars pursuant to section 58 of the Indian 
Partnership Act, 1932. 

:a) Firm’s name. 

(b) Place or principal place of business of the firm. 

(c) Names uf any other places where the firm carries on business. 

1 . Substituted by Ntftific.ttion No. F. 19(nC& l/5t dated 27.7.55. published in 

Rajasthan Gazette, part IV.C, dated 6.8.1955, 
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(d) Date on which each partner joined the firm. 

(o) Names in full and permanent addresses of the partners 


(f) Duration of the firm. 

Dated this.day of. 

Witnesses to the signature of.. 


19. 


.. ^9™ niust be signed by ail partners or their acents sneciallv 

^ witness or xvitnesses who mu^be a 

Gazetted Officer, a Magistrate. Notary Public or an Advocate of the High Court. 

4 

FORM B. 

Fee Re. If.. 

Statement specifying alterations In the firm’s name or in the location of the 

principal place of business of the firm. 

{See Sect ion 60.) 

We, the undersigned, being the partners of the firm of.. 

...whose registered address Is at. 

hpby notify, pursuant to section 60(1) of the Indian Partnership Act, 1932! that'the 
changes specified below have occurred in this firm— 

(a) Change in the firm’s name. 

New Name. 

(b) Change in the location of the principal place of business of the firm 
New place of business. 


Dated this.day of. 

Witness to the signature of. 

N.B. —(1) Strike out items not required. 


19. 


(2) This form must be signed by all partners or their agents specially 
authorised m this behalf in the presence of a witness or witnesses 
who must be a Gazetted Officer, a Magistrate, a Notary Public or an 
Advocate of the Higli Court. 


FORM C. 


Fee Re. I/-. 


Notice of change of address. 

(See Section 61.) 

Firm’s name. ; 

Registered address. 

Notice is hereby given pursuant to section 61 of the Indian Partnership Act 1932 

that the changes specified below have occurred in this firm :_ ^ ti, 

(a) The firm has discontinued business at^ 

(b) The firm has begun to carry on business at. 

Dated this.day of... ..Vo. 

Witness to the signature of.. . ^. 


I 


N.B, —(1) Strike out item not required. 

(2) This form must be signed by any partner or agent of the firm in the 
presence of a witness or witnesses who must be a Gazetted omcr « 
Magisiratc. a Notary Public or an Advocate of the H^h CouT ’ 

* 

> Such plaee must not be principal place of business. 
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FORM D. 

Fee Re. 1 /-. 

Notice of change in the name of Partner and bis permanent address. 

{See Section 62.) 

Firm’s name. . . 

Registeied address. 

Notice is hereby given pursuant to section 62 of the Indian Partnership Act, 1932, 
that the changes specified below have occurred in this firm :— 

(a) Chang in the name of any partner in a registered firm. 

(b) Change in the permanent address of any partner in registered firm. 

Dated this.. ..day of . 19. 

Witness to the signature of... 

N.B. —(1) Strike out items not required. 

(2) This form mut be signed by any partner or agent of the firm in the 
presence of a witness or witnesses who must be Gazetted Officer, a 
Magistrate, a Notary Public or an Advocate of the High Court. 

FORM E. 

Fee Re. 1-/. 

Notice of change of constitution. 

(See Section 63.) 

Firm's name. . 

Registered address.. ... 

A partner in the above-mentioned firm 

An agent of a partner in the above mentioned firm 
I being a person specially authorised by 

a partner in the above-mentioned firm to give notice in this behalf hereby give 
notice that— 

{a) The constitution of the firm has been altered by' 

(b) The said firm has been dissolved. 

Dated this day of 19 

Witness to the signature of 

N.5.—(1) Strike out item not required. 

(2) This form must be signed by a partner, his agent of any person 
specially authorised in this behalf in the presence of a witness or 
witnesses who must be a Gazetted Officer, a Magistrate, a Notary 
Public or an Advocate of the High Court. 

FORM F. 

Fee Rfc. !/-• 

Notice of Election by a person admitted as a Minor to the Benefits of Partnership 

in a firm to become or not to become a partner. 

{See Section 63(2).) 

Firms’ Name 

Registered address 
Partnership in the firm 

benefits of partnership 

In the firm having been 

specially authorised in this behalf hereby give notice that 
1. Oive full nams and address of any new partner and date of his joining the firm. 
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I have alected to become 

Z ^—r a partner in the above mentioned firm. 

The said person has not elected to become 
Dated this day of 19 

Witness to the signature of 

—(1) Strike out item not required. 

(2) This form must be signed by a person admitted as a minor to the 
benefits of partnership or his agent specially authorised in this behalf 
presence of a witness or witnesses who must be a Gazetted 
OTcer, or a Magistrate, Notary Public or an Advocate of the High 
^ourt« 


(19) The United Provinces Indian Partnership Rules, 1933. 

Notification No. 4SQ-VIU171, dated the 22nd Aprii, 1933. 

X, Short title and commencement.—These rules may be called the 
United Provinces Indian Partnership Rules, 1933. 

2. -Definitions.—In these rules, unless there is anything repugnant 
in the subject or context 

(i) “The Act” means the Indian Partnership Act, 1932 (IX of 1932) ; 

(ii) the “firm” means a body of persons consisting of two or more 
partners, to which the Act applies ; 

(iii) “Registrar” means an oflScial appointed by the Provincial 
Government under section 57 of the Act to perform tbe func¬ 
tions of the Registrar of Firms for the United Provinces of Agra 
and Oudh ; and 

(iv) “Document” includes statements, intimations and notices 
prescribed by the Act; 

(v) “Form” means a form appended to these rules. 

3. Application for registration.—The statement required to be sent 
or delivered to Registrar under section 58(1) of the Act shall be in Form I 
appended to these rules. 


4. Verification under section 58(2).—The verification of the state¬ 
ment under section 58(1) of the Act required by section 58(2) shall be 
made m the same manner as that of a plaint in a civil suit. 


5, Forms prescribed for statements, intimations and notices under 
secs. 60, 61, 62 and 63.—The statements, intimations and notices required 
u^nder sections 60, 61, 62 and 63 of the Act shall be in prescribed form 
The forms prescribed for such statements, intimations and notices arp 
Forms II, III, IV. V, VI. VII and VIII appended to these rules. 


6. Registerof Firms.—The Registrar shall maintain a book entitled 
the Register of Firms” (hereinafter called the “Register”) in which ihe 
following particulars shall be entered, a separate page being assigned to 
each firm : ^ 


(1) The firm’s name *] 

(2) The place of principal place of y 

business of the firm : J 

(3) Date of registration. "] 

(4) Act under which registered. { 

(5) Serial number of document filed, ! 

(6) Description of document. f 

(7) By whom filed, when, and to whom I 

certificate granted, J 


Each entry to be made 
in a separate line at the 
top of the register. 


To form the heading of 
columns. 
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Notice of facts to be recorded shall be printed or type-written and 
may be sent to the Registrar through post (in registered cover) or delivered 
to him or left at his oOicc during business hours. No fact shall be recorded 
on a mere oral notice. 

7 Procedure to be adopted by the Registrar when disputes arise.— 
The Registrar may in his discretion institute such inquiries or make such 
investigation in respect of any matter as may in his opinion be necMsary 
for the proper performance of his duties and the administration of the 
Act : in particular when a dispute arises amongst the several partners of the 
firm, the Registrar may in his discretion call upon any of the partners or 
all of them to produce any original deed, document or such other evidence 
as he thinks fit in order to ascertain the rights of the respective parties. 

8. Inspection of the documents.—Subject to the payment of fcM 
prescribed in rule 14 the register and all the documents recorded shall 
be available for public inspection during business hours ; such inspection 
shall take place in the presence of the Registrar or some person appointed 
by him in that behalf. 

9. Grant of copies.—Subject to the payment of the fees prescribed 
in rule 14 any person requiring a copy or extract of any document rewrd- 
ed ir the register or copy of a certificate of registration shall be furoisncd 
with such copy or extract, as the case may be, certified by the Registrar to 
be true and sealed with the seal of his office. 

10. Elimination of Register and documents, etc.—1. The following 
papers and registers shall be permanently retained : ' 

(a) Register of Firms. 

(b) AH registered documents of existing firms. 

(c) Certificate of Registration of the dissolved firms. 

(d) Dissolution order. . 

(e) Reference to Legal Remembrancer to Government, United 
Provinces. 

(f) Legal Remembrancer’s opinion. ■ i ■ 

(g) Reference to Provincial Government as to alterations in legis¬ 
lature ; and replies to the same. 

(h) Index Register. 

U. The following registers and papers will be destroyed after five 
years ; 

(a) Cash book. 

(b) Register of Fees. 

(c) Papers, other than the above, of firms which have been dissolved. 

(d) Reference to Provincial Government other than the above. 

III. The following registers and papers will be destroyed after two 
years from the succeeding first April : 

(a) Receipt Book. 

(b) Despatch Register. 

(c) Other routine correspondence. 

(d) Indents for forms, etc. 

(e) Treasury Receipts. 
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IV. The following register and papers will be. d^fstrpjred after one 
year from the succeeding first April : 

(a) Reminders. 

(b) Explanations of Delay. 

11. Certificate of filation of dociimcnfs.—On filing any document 
along with the payment of the fee prescribed therefor, the Registrar shall 
furnish th^e firm concerned with a certificate in the following form, under 
his signature and seal of his oflice : 

IN THE OFFICE OF THE REGISTRAR OF FIRMS, 
UNITED PROVINCES OF AGRA AND yOUDH. 

In the matter of 

hereby certify that the undermerVtioned documents have this day been duly 
filed and registered pursuant ^o the provisions of the Indian Partnership 
Apt, 1932.' 


Given under my hand and seal this. 

jjjiy ..one thousand nine 

jundred ^nd. 

Fee Rs. 

Seal. Registrar. 

12. Maintenance and form of Index.—The Registrar shall maintain, 
with respect to each firm, an Index Register in the prescribed Form No. X 
with the prescribed particulars in respect thereof. 

13. Return.—If any statement required to be delivered to the 
Registrar for registration is found to be incomplete or detective in any of 
the particulars required by law, the Registrar shall return it for rectifica¬ 
tion and he shall not register or file it until all the requirements of tne Taw 
have been complied with. When the Registrar is satisfied that the pro¬ 
visions prescribed in respect thereof have been duly complied witli. he 
shall record an entry of the statement in the Register and shall file the 

statement. 

14. Fees._The following fees snail oe levied for inspection and 

grant of copies under the provisions of sections 66 and 67 of the Act : 

(I) For each inspection under rule Eight annas for inspecting 
12 . one volume of the register 

or all documents relating to 
the firm. 


(2) For a certified copy or extracts Four annas for each hund 
of any document under red words or part thereof. 

rule 13. 


(3) For certified copy of certificate One rupee, 
of Registration. 


Fees payable under the Act or these Rules by a firm or person shall 
be credited into the local treasury and the treasury receipts shall be per- 
KHted or transmitted to the Registrar’s office in token of such payment. 
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15. Fee book.—The Registrar shall keep a book called the “Fee 
Book” in the prescribed Form No. XI in which shall be entered, day by 
day, all fees realized under the Act and these Rules. 

The Registrar may prescribe such other subsidiary registers as may 
from time to time appear neceassary. 

16. Forms.—The Provincial Government prescribes and directs that 
the Forms appended to these rules shall be used in all matters to which 
these Forms relate. 

FORM No. I. 


Sratcmeni showing the particulars required to be filed by a firm for registration 
under section S8{1) of the Indian Partnership Act, 1932. 


Name of 
firm 

1 

1 

Principal 
place of 
business of 
the firm. 

1 

i 

1 Names of 
; any other 

1 places 

' where the 

1 firm carries 
i on business. 

Date when 
each partner 
joined the 
firm. 

Names in full 
and per¬ 
manent 1 
addresses of 
the partners- 

The 

duration 
of the firm. 


1 

1 

1 

1 


1 


l^ote.--{i) The statement shall be signed by all the partners or by their agents 
specially authorised in this behalf. 

(ii) Each person signing the statement shall verify it in the manner 
prescribed. 

(iii) A firm shall not contain any of the following words ; viz., “Crown’*, 
“Emperor”, “Empress”. “Empire”, “Imperial”. “King”, “Queen” 
or words expressing or implying the sanction, approval or patronage 
of the Crown or Central Government or any Provincial Government 
or the Crown Representative without compliance with provisions 
contained in sub-clause (iii) of section 58 of the Act. 

Signature. 


FORM No. II. 

Statement •ihowinv alteration made in the firm name of c registered fi^m 

[Section 60(1), Indian Partnership Act, 1932]. 



Previous name 

Present name j Da»e of change 

Place of business. 


1 


Date 


Signature. 


!s/ote.^Th\s statement shall be signed and verified in the manner required under 
section 58 of the Act. 

FORM No. ni. 

Statement showing the alterations In tht laeation of the principal pt^e of business 
of a registered firm fsection 60(1), Indian Partnership Act of 1932/ 

Presented for filing by 
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Name of firm. 

1 Previous principal 

1 

Present principal 

Date of 


place of business. 

place of business. 

change. 

1 

• 



Date 



Signature. 


Note .—^This statement shall be signned and verified in the manner required 
under section 58 of the Act. 


FORM No. IV. 

Notic 0 -ky registered firm ceasing to continue business, or beginning to carry on 

business at a place other than principal one 
[section 61, Indian Partnership Act, 1932.] 

Name of-fixm 
Presented for filing by 

To the Registrar of Firms, United Provinces. 


I the undersigned 
the firm. 

agent 

discontinued . . 

—i:-business at 

began 

Date 

Verified in the manner as in rule 3. 


hereby give you notice (hat the said firm 


on the of 


of 


Signature. 


1 Insert the name of the firm. 


FORM No. V. 

Notice of alteration in the name of any partner in a registered firm 
(section 62, Indian Partnership .-let, 1932) 

Presented for filing by 

To the Registrar of Firms, United Provinces. 


Notice is hereby given pursuaut to section 62 of the Indian Partnership Act. 
1932, by the^ which has its principal place of business at 

of the following alteration in the name of partners in the^ 


Previous name 

Present name. 

Dale of change. 



j 

Verified 

Date 

« 

Signature stating whether the 


notice given is a partner or 
agent of the firm. 


^Insert the firm's name. 


FORM No. VI. 

Notice of alteration In the permanent address of a partner in a registered firm 

(section 62. Indian Partnership Act, 1932.) 

Presented for filing by 

To the Registrar of Firms, United Provinces, 
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MOI 


IS licrchy given, pursuant to section 62 of the Indian Partnership Act, 
the’ which has its principal place of business at 

or the folliTwi’ig altc'^.uion in the address of partners in the' reeistered 

under the aforesaid Act : 


^n,vif>us address. 


Present address. 


Date of change 



Verified. 

Date 


Signature (adding whether 
the notice giver is a partner 
or agent of the firm.) 


'Name of the firm. 
FORM No. Vli. 


iW'.'ii'c of change in tne constitution of a registered firm 
{sec tion 63'il, htdian Partnership Act^ 1932.) 

To the Registrar of Firms, United Provinces. 

■ ^ . f,. , , being an incoming/continuing/ 

cuico’ng partner Ci t.te firm' (or being the authorized agent 

'If incomeing/coniinuing/outgoing partner 

Of .nc nrm ) hereby give you notice of the follow¬ 

ing cha»>ge :n the constitution of the said firm : 

i,De.%cribe the change briefiy but clearly and precisely.) 

N.S,—Certified copy of alteration with certified copy of the new deed if one 

has been c.xecmed and certified translation of alteration and the deed if 

not in English language must accompany this notice and be shortly 
referred to here. 


Verified. 

Date 


Signature. 


'Name of the firm. 

FORM No. Vni. 

Nonce of dissolution of a registered firm 
(section 63(1), Indian Partnership Act. 1932.) 

T». tne Registrar of Firms, United Provinces. 

I a partner of the firm' 

, (or an authorised agent of a partner 

of the firm , ^ , . ) hereby give notice of dissolution of the said 

firm which took effect from the day of 

. , C^rtifiiid copy of a deed dissolving the firm, if any, and certified translation of 

the deed If not m the English language must accompany the notice. 

Verified 

Signature. 


'Name of the firm. 
FORM No. rx. 


Notice by a minor of becoming or not becoming a partner in a registered firm 

(section Indian Partnership Act, 1932.) 

Presented for filing by 

To the Registrar of Firms, United Provinces. 
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I of 

admitted to the benefits of partnership in the firm^ 
principal place of business at 

1 have attained majority and have elected — 

partner of the said firm. 

Verified. 


havingljccn 

.jj,i having its 

hereby give notice that 
to become and h a ve become 
not to become and have nut become 


Date 


Signature of 
(or, of 

acting as an autholi/ed 
agent of ) • 


^Insert the name of the firm. 

FORM No. X. 

{Index Register.) 

Name of firm. 



Register number of letters 
in file in serial number. 


Almirah and 
shelf pocket. 


FORM No. XI. 

Office of the Registrar of firms. United Provinces of Agra and Ondh, 

(Register of fee.) 


Date of 
receipt. 


•Amount 

received. 


From whom 
received. 


On what 
account. 


Date of remittance 
to Goverrme; t 
Trea v. 



FORM No. XII. 
Receipt and Despatch Register. 


Number 

in 

register. 


From whom, 
number and 
date of letter. 


To whom, 
number and 
date of letter. 


Number 

of 

enclosure 


Subjects 


Department, 
file number, 
serial nttmber 
in file. 




Call J>lo, _ Date _ 

Acc, J^o. __ 

K. UNIVERSITY LIBRARY 

This book should be returned on or before the last 
date stamped above. An over-due charge of .06 P. will be 
levied for each day if the book is kept beyond that day. 


INDEX 


A 

At andonment: 

of interest by a partner, effect of, 
177, 461, 464. 

Access : 

to books of account, 159, 166. 
to Register and filed documents, 
604. 

Account : 

of past profits by karta, 99. 
of secret profits by a partner, 225, 
226, 227. 

of profits after dissolution, 556. 
Account Books : 

inspection and taking copier of, 159, 
166. 

by minor partner, 361, 368. 
place of custody, 168. 
taking away by partner whether 
ground for dissolution of part¬ 
nership, 499. 

Accounts : 

access to and inspection of partner¬ 
ship, 159, 166. 
by agent, 166 

by minor admitted to the benefits of 
partnership, 361, 368. 
dissolution of firm ; suit for contri¬ 
bution by prrtner ; no suit for 
general accounts ; right to 
gereral accounts barred ; main¬ 
tainability of suit, 545. 
suit ^rred against one partner ; if 
Wficic suit barred, 545. 
dissoutior on keeping erroneous, 
499. 

modes of sei lement of, between 
partner.s, 53'’, 538. 
of advancci mad; by parners, 543- 


of assets, 537, 541, 542. 

of losses, 537, 538, 539, 540. 

of Hindu joint family, 99. 

partner’s duty to render true, 138, 
147. 

right of partners to inspection of, 
159, 166. 

suits for ; illegal partnership, 546. 

„ parties stranger cannot sue, 
485. 

Accretions : 

profits as, to the partnership pro¬ 
perty, 556, 557. 

Acknowledgment : 

authority of partner to give, of debt, 
257. 

of debt by a partner, effect of, 257, 
298. 

of debt by a partner, after dissolu¬ 
tion. '• • 

Acquisition : 

made by a member of the firm In his 
sole name by the par^rship 
funds whether parlni^slup pro¬ 
perty, 209. 

of immovable property on behalf of 
llie firm by a partner, no implied 
authority, 245, 276 

of partner’s share, another partner 
advancing money for, is not 
creditor of the firm, 553. 

Act : 

The English Partnership Act 1890. 
653. 

The Indian Partnersnip Act, 1932, 1. 
commencement of I, 6. 
difference between the Indian and 
the English Acts, 2. 
extent of, 1, 6. 
history and scheme, 1. 
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interpretation of, 15. 
not retrospective, 650. 

The Indian Contract Act, 1872, 
repealed Chapter XI of, 664. 

Acting Partner t 

clfecl of notice to, 299. 

Acts (of a firm) : 

definition of, 9, 30:, 304, 305. 
extent of partner’s liability for, 306. 
liability of a partner for, 303, • 

Acts (of parineis) : 

done in en.crgency. binding nature 
of 170, 194, 282. 

liability for, when, done after disso¬ 
lution, 512. 

when done while partner, 504. 
mode of doing acts by a partner to 
bind firm, 282, 283. 
contracfs, 285. 
negotiable instruments, 287. 
partner dealing on his own 
account, 286. 

ordinarily within the jinnlied autho¬ 
rity of a panner, 250. 
ratiiication of unauvliorised, 301, 
322. 

when binding on firm, neccssaiv 
conditions, 244. 245, 246, 247. ' 

Addil'cnal undertakings : 
rights and duties in, 233, 234, 238. 
A-ddress : 

no;ice of changc.s in, of partners, 

001 . 

Adjudication : 

of insolvency, date of, 423, 424. 

Administration : 

i*y court in action, cost of, 544. 
by estate of a deceased partner, 
order of priority in payment of 
^lebls in, 552. 

.Admissions : 

authority of partner for, of liability 
in suits or other proceedings 
again-.l i!ie I'nin, 276. 
h\ a parlJKi concerning firm afTair.*;, 
cH'vCt of 29 V 

not necessarily conclusive, ^96. 
in liand ol'co-partners. elfcet of. 298 


of minor to benefits of partnership, 
consent of all partners necessary, 
361, 362, 364. 

to be binding must be made in the 
ordinary course of business, 295, 
296. 

Adultery : 

as ground for dissolution of partner¬ 
ship, 497, 498. 

Advances : 

by a partner, interest on, 186. 
priority of payment on settlement 
of accounts, 537, 538, 541, 543. 

Adventure : 

dissolution on completion of, 473, 
475. 

parinciship may be in a single 
adventure, 135. 

Agency : 

does not necessarily involve partner¬ 
ship, 43. 

nature of partner’s, 239', 241. 
principle of, in partnership, 17, 39, 
43, 239, 241. 

termination of, on death, 512. 

Agent: 

firm net. of partner, 242. 
implied authority of partner as, of 
firm, 244. ' 

of a partner, right to inspect acco¬ 
unts, 149. 

paid by share of profit, no partner, 
123. 

partner as, of firm, 239. 
but not in respect of all dealings 
between co-partners, 243. 
nature of agency, 241. 

Agreement : 

a necessary element of Partnership, 
19, 21, 34. 

as to acceptance of balance sheet 
prepared, by another partner, 
167. 

as to conversion of joint properly 
into separate property and vice 

iTr.v<7. 217, 

as to interest, 169, 180, 183, 184. 
as to sharing of profits and losses, 
16, 34, 169. 174. 
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by a partner in restraint of trade, 
153. 158, 428. 578. 
by creditor to accept liability of a 
new firm, evidence of, 388. 
by seller of goodwill not to carry on 
similar business, 589. 
dissolution of partnership by, 450, 
inference as to, 461. 
for not carrying on competing busi¬ 
ness. breach of, remedy, 157. 
forms of partnership, 704 to 719. 
in restraint of trade, 153, 158. 
in restraint of trade on sale of good¬ 
will. 581. 

retirement of a partner by, 391. 394. 
transfer of partner’s! interest allowed 
by, 384. 

Alien enemy : 

may be sued, 472, 473. 
meaning of, 472. 
partnership with, illegal, 28, 57, 

Alterations : 

in firm name and principal place of 
business, recording of, 600. 
nothing of, in closing and opening 
of branches of firms, 600, 601. 
of articles of agreement, notice to 
all partners necessary, 156. 

Amendment: 

of plaint whether permissible if firm 
registered after institution of the 
suit, 618. 

of register, 600, 601, 602, 603, 604. 

Amount: 

/ 

of remuneration payable to a part¬ 
ner, 169, 172, 173. 

Ancestral business : 

difference between, and new busi¬ 
ness, 85. 

meaning of, in relation to joint 
Hindu family, 82, 

Annuity : 

to widow or child of a deceased 
partner, whether makes such 
child or widow a partner, 129. 

Apparent authority : 

act autboiised by other partner with¬ 
in, 328. 


misapplication of money or pro¬ 
perty by a partner received by 
him acting within iiis, 324. 

Application : 

for registration of firm, 595. 
of property of the firm, 222^ 
of the Indian Partnership A4t, 1932, 
not retrospective, 650.' 
of unrcpealed provisions of the 
Indian Contract^ Act, 1*872 to 
firms, 14. 

Arbitration : 

« 

agreentent Xq refer to, and cou rt’s 
^wer to grant dissolution, 49T, 

. 492. 

authority of partners to refer to a, 
dispute relating to business of 
the firm, 271.- 

for dissolution of partnership, 510. 
clause in an agreement of partner¬ 
ship, 157. 

clause relating to return of premium 
on premature dissolution, 510. 

Articles of partnership agreement » 

alteration of, notice to all partners 
necessary, 156. 
contents of, 703. 
forms of, '7Q4 to 719. 

Assets : 

goodwill, part of. 581, 582, 583. 
of firm, indUided on sale of business. 
590. 

Assignee : 

of share ol'partnership, his right, 179 
Assignment : 

of partner's share, effect on conti¬ 
nuity of firm, 

no dissolution of partnership, 358. 
when other partners can ask for 
dissolution, 358. 

of partnership property, and credi¬ 
tors, 360 

of share by a partner, when assignee 
a partner, 383. 

Attorney : 

power of, to draw bills, 255. 
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Author. : 

agreemedt between author and 
publisher may constitute parti¬ 
cular partnership, 137. 
and publisher, when partners, 124. 

Authority (of partner) : 

express 244, 246. 

tor adjustment and settlement of 
accounts, 260 
of admiting interest, 267. 
for appearance on behalf of firm, 
265. 

for appointment of agents, servants, 
etc., 265. 

for chartering ships, 267. 
for execution of deeds, 268. 

liability of partners on docu¬ 
ments executed by one partner, 
269. 

for extension of business, 267 

for guarantees and indemnities, 268. 

for leases, 265. 

for insurance, 267. 

for mortgage, 265. 

for overdrawing a banking account. 
268. 

for purchase, 266. 
for return of goods, 267. 
for sale. 267. 

implied, as agent of the firm, 245, 
247. 

in an emergency, 282. 
in rc.pect of Dills of Exchange and 
Promissory Notes, 255. 
in respect of cheques, 256. 
to acknowledge debts. 257. 

after dissolution. 258. 
to assent to creditor’s deed, 263. 
to borrow money, 250,252. 

increasing capital. 253. 
to enter into contracts, 264. 
to pledge, 254. 
lo receive debt-money. 260. 
to release. 261. • 

to submit dispute lo arbitration, 244. 
to lake security. 263. 
to take bill in niymeiit, 262. 

See also ‘under implied authority 
of a partner'. 

Award : 

application to file an, whether regis¬ 
tration necessary, 628. 


B 

Banking account: 

No implied authority to open in 
partner’s own name, 245. 

Bankruptcy : 

See Insolvency. 

Benefit i 

of contract and asset of firm, 210. 
of partner’s transaction by firm, 
liability of firm, 285, 291. 
secret, obtained by one partner, 
right of other partners to, 209. 

Bills of Exchange : 

liability of firm, for, 254, 269, 287. 
power of a partner in respect of, 
255. 

Books of accounts : . 

entries in, to show agreement as to 
payment of interest, 180, 181. 
may become the exclusive property 
of onr partner by agreement 
upon dissolution, 167, 168. 
may be retained by continuing 
partners, 167, 168. 
place of custody of, 168. 
position of a transferee of a part¬ 
ner's interest with respect lo. 
167,346. 

receiver of an insolvent partner, 
whether entitled to sue, 
right of a partner to examine, 159, 
166. 

right of other partners to, when one 
partner becomes insolvent, 167. 

Books of partnership : 

partner's right of inspection of, 159 
166. 

to take copy, 159. 

Borrowing : 

authority of partner to, money, 250. 
difference between, and obtaining 
goods, etc. on credit, 253. 
Branches: 

of firms, noting of closing and open¬ 
ing of, 601. 

Breaches of trust: 

by a partner, liability of firm for. 
323,324, 331. 332. 
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in case of banks and firm, 327. 
in case of solicitors, 325, 327. 

Breach of Partnership agreement: 

ground for dissolution, 492, 498. 

Burden of proof s 

to escape liability for co-partner’s 
acts, 269. 

to prove laches or waiver on proof 
of fraud, 571. 

to show that a partner is not liable 
for loss, 37, 38, 39. 
to show that death will not cause 
dissolution, 473, 477, 478. 
to show want of knowledge of ad¬ 
mission of minor to the benefits 
of partnership, 362, 373. 

Burmese Buddhist husband: 

no partner of his wife, 77, 103. 

Business: 

agreement to carry on competing, 
153, 158, 159, 428, 429, 578, 
579, 589. 

ancestral, and new business, distinc¬ 
tion between, 85. 

carried on at a loss, ground for 
dissolution, 491, 492, 504. 
control and conduct of firm, 166. 
every partner has a right to take 
part in, 159, 160. 
subject to contract between the 
partners, 161. 

every partner is bound to attend 
diligently to his duties in, 159, 
162. 

right of inspection of accounts, 166. 
voice of majority in ordinary 
matters relating to, 159, 163. 
continued after the expiry of the 
term of partnership, a partner- 
ship-a-will, 233, 235, 236. 
definition of, 9, 40. 
includes even a single iransjction, 
13 

Joint Hindu family, 79, 82, 88. 

not partnership. 80. 
new, meaning of, 86. 
shall not be illegal, 14. 

Business name : 

See ‘*firm name” 


Buyers: 

of goodwill, rights of, 580, 586. 

C 

Calculation : 

of value of goodwill, 585.. 

Capacity : 

personal, to become a partner, 27. 
Capital : 

community of interest in, not esential 
to partnership, 45, 180, 181, 207, 
208,210. 

deficiencies of, how made good, 537, 
541, 542. 543. 
interest on. 180. 

lien of defrauded partner for his 
contribution of, 567, 571. 
meaning of, 181. 
repayment of, 537, 540, 541, 571. 

Capitalist partner ; 

no right of pre-eminence or superio¬ 
rity. 526. 

Cessation of business : 
if means dissolution, 462, 463. 

Change : 

•n firm, recording of, 601. 
in firm, rcvociition of continuing 
guarantee by, 452, 453. 
agreements to the contrary, 452, 
453, 454. 

effect on the surety, 454.455. 
in names and addresses of partners, 
noting of, 601. 

majority has no power to effect, in 
nature of firm, consent of all 
partners neccsssary, J59, 163. 
right and duties of partners after, 
in firm, 233, 234. 

Charging : 

partner’s interest, ground for disso¬ 
lution, 492. 502, 503. 
in execution, 723. 

Child : 

of a deceased partner, receiving 
shares of profits, effect of 129. 
130. 
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Claim : 

uf set off, whether rcgistrntion neces¬ 
sary, 628. 

Club: 

whether a partnership, 36. 

Commencement : 

date of the Act, 1, 6. 
of liability of a new partner, 379, 
386, 387. 

of partnership, 27, 53. 
whether Act retrospective, 650 

Companies Act : 

restriction of number of partners 
under, 71. 

Company (incorporated) : 

distinguished from a partnership, 48. 
limited, can enter irtto a partnership, 
2?;28. 

promoters of a, not necessarily part¬ 
ners, 53. 

Competing business : 

effect of paitncr carrying on, 225, 
226, 231. 

rights of outgoing partner to carry 
on, 428. 

Compromise ; 

of any claim by the firm, authority 
of a partner to, 274. 

Compulsory dissolution : 

of a iirni. See under “Dissolution”. 

Conduct of business : 

See under “Business.” 

Conduct of business : 

when ground for dissolution, 491, 
492, 497. 

Consent : 

of all partners necessary. 

to admit a minor to the benefits 
of partnership, 361, 364. 
to introduce a new partner, 379. 
to make any change in the nature 
of the business, 159, 163. 

Construction : 
of the Act, 15. 

Continuation : 

after the expiry of tbs icrm agreed 


upon results in partncrship*at* 
will, 233, 236. 

Effect, on application of partnership 
articles, 233, 234, 235, 236. 

Continuing authority : 

of a partner after dissolution for 
purposes of winding up, 515, 530. 
scope and extent of, 530. 

Continuing guarantee : 

giving of, a question of intentio d , 
453. 

revocation of, by change in consti* 
tution of firm, 452. 
wbat is a, 452. 

Contract Act : 

expressions defined in, but not 
defined in the Pan ership Act, 
application of, 9, 14. 
unrepealed provisions of, the appli¬ 
cability of, 14. 

Contracts : 

between partners, determination of 
rights and duties of partners by, 

153. 

implied agreements, 154. 
by partners, firm’s liability for, 282, 
285. 

implied authority of a partner to 
enter into, 264. 

mutual rights and duties of partners 
governed by, oetween them, 153, 

154. 

implied agreement, 154. 
may be varied with the consent of 
all the partners, 155. 
of partnership, rescission of, on 
ground of fraud or misrepresen¬ 
tation, 567, 568 
effect of, 567, 568. 
rights, of partners on, 572. 

Original terms of, may be varied by 
consent of all the partners, 155. 
such consent may be express or 
implied, 155. 

statutory remedv if could be varied 
by contract between the parties, 
W, I5S. 

Contribution: 

right of partners to, 309. 

in case of partnership-debt, 310. 
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in case of wrong-doers or tort 
feasors, 312. 

See also under **Indemnity'\ 
Conversion : 

of joint property into separate 
properly and wee versa, 217. 
agreements as to, 218 
between incoming and outgoing 
partners, 218. 

dealing between one partner and 
the hrm, 219 

no obligation to give notice to 
creditors, 219. 

Co-owDcrs : 

sharing Mofits or gross returns 
arising from property held in 
common, whether partners, 114. 

Co-ownership : 

distinguished from partnendtip, 47, 
111,114. 

joint purchasers of goods for 
resale, 113. 
of land, 114. 

part-owners sharing the produce of 
their property, 114. 

Corporation : 

distinguished from partnership, 48. 

Course of dealing : 

as affecting the question of interest, 
180, 181. 

as affecting meaning of profits, 176, 
177. 

as evidence of agreement to allow 
interest, ISO, 183. 

as evidence of novation or other¬ 
wise, 388, 391, 396. 
of partners, i*s evidence of variation 
in terms, 153, 154, 155. 
of partners, as evidence of agree¬ 
ment, 153, 154, 155. 

to shew.agreement by a creditor to 
discharge an out-going partner, 
388, 391, 392 394, 395. 
to show novation, 394, 395, 396. 

Court : 

power to grant dissolution of part¬ 
nership, 491, 492. 
not subject to contiact, 493. 

Creditor : 

agreement by, to discharge retiring 


partner from liability, cf, seq, 
391, 392. 395, 396. 

not affected by restriction ot 
authority of a partner without 
notice, 280, 281. 

not affected by retirement of a 
partner without public notice, 
391, 392, 407, 408 

partner advancing money to another 
partner for acquisition of share 
in partnership is not a, 553. 

partners inter se are not, and debtor, 
169. 

position and rights of, in, case of a 
retirement of a partner, 391, 39_2, 
407.- 

right of, in settlement ofnccounls. 
537. 538. , 

right of, to proceed against estate of 
deceased partners, 426. 

right of, to proceed against partners 
personally, 303, 3(.'6, 307, 308, 
309. 

righi, to proceed against asset.s of 
partnership linn, e.xicni of, 391. 

test to determine whether a person 
is a, or a partner, 103, 120, 125. 

Custom : 

and usage regarding implied authori¬ 
ty of a paruu-T, clVccl of, 244, 
245. 

Cutchi Memons : 

familv firm, necessity of rcgisirauon, 
619. 

Hindu law inapplicable to properly 
of, lOI, 619. 

section 69 of the Partnership Act 
applicable to, 101, 619. 

Unregistered partnership consisting 
of, 101. 

D 

Damages: 

action for, against a partner wrong¬ 
fully carrying on separate 
business, 231, 232. 

action for, by a purchaser of good¬ 
will against seller, 586, 587. 

for wrongful c.xpulsion of a partner, 
421. 

interest on capital by way of. 183. 
184, 185. 
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right of, to a partner victim of fraud, 
misrepresentation, etc., 567. 

Date of dissolution ; 

a mixed question of fact and law, 
466. 

in case of dissolution by death of 
partner, 482. 

in case of insolvency of partner, 484. 
in case of partnership at will, 486. 
when dissolution by court, 508. 
when partners ceased doing business, 

465, 468. 

Death (of a partner) : 

authority of surviving partners for 
purooses of winding up after, 
530*. 

business continued in old name 
after, 334. 344. 

dissolution of firm on, 47 j, 477. 
subject to contract between partners, 
473. 477 to 482. 

does not put an end to authority 
given by the firm liirough him 
prior to his death. 428. 
liability of deceased partner’s estate 
after, 426. 

notice of, not necessary to termi¬ 
nate liability on. 512, 513. 
no return of premium in case of 
dissolution by, 522, 523, 524. 
share of profits after. 429. 
suit in firm name after, 724. 
terminates liability of his estate 
for future acts of his co-partners, 
512, 513. 

Se also under ‘ Deceased partner.” 
Debt : 

assumption by firm of, a partner, 

200 , 201 . 

contracted after dissolution, 530, 
531. 

contracted after retirement, 391, 
392. 

due to firm is firm property, 201, 

202 . 

joint and several liability of partners 
for. 503. 

joint, of lirm, and separate of part¬ 
ners, meaning of. 519. 
partner’s authority to give vaild 
discharge for, 258, 259, 261. 


after dissolution, 258, 259. 
lo make part paythent of, 262. 
lo set off his own separate debts 
against debts due to the 
firm, 260, 261. 

partner’s power to acknowledge, 257. 

after dissolution, 258, 516. 
partnership debt, what is, 309. 
payment of debt due to firm to one 
partner in fraud of co-partners, 
260, 261, 262, 263. 
payment of joint and separate, 552. 
persona! debt of partners, 260, 261. 
refusal of, by one partner on behalf 
of firm, effect of 260, 261, 262. 
release of, by partner, 261. 
share of retiring or deceased partner 
is a, at option, 429, 430. 
tender and refusal of, by a partner 
on behalf of firm, 263. 

Debtor and Creditor : 

distinguished from partnership, 103, 
104, 120. 

Deceased partner : 

annuity to widow or child of, 
estate of, 129. 130. 

applicability of doctrine of hold¬ 
ing out, 333, 334, 343, 344. 
effect of non-payment of amount 
due to, 444, 445. 

liability of, for acts done afier death, 
426. 

for acts done after dissolution, 
512, 513. 

for acts of the firm, 303. 
no notice of death necessary for 
preventing, 427, 428. 
light to share profits attribufair’ 
to goodwill, 436, 437. 
executor of, 

breach of trust or fraudulent or 
improper intention by, effect 
of. 446. 

carrying on business of testator arc 
not partners, 124. 

effect of appointing co-partners as, 
443, 444. 

extent of liability of, 445, 446. 
liablity of, as to improper employ¬ 
ment of assets of testator, 444, 
445. 
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nature of authority required by, 
to carry on business or trade. 444. 
surviving partners under will as. 
124, 444. 

option of surviving partner to 
purchase interest of, 429, 430, 
441. 

surviving partner as nn executor or 
trustee of, 443. 

surviving partners whctlicr trustees 
of, 448, 449. 

Dealings * 

between one partner and the firm, 
219. 

Decree: 

forms of, in partnership suits, 726, 
727. 

Decretal debts : 

discharge of, 260, 263. 

Definitions : 

act of a firm, 9. 
business, 9 

expressions used but not defined in 
the Act, 9, 14. 
firm, 16. 
firm name, 16. 
partner, 16. 
partnership, 16, 17. 
prescribed, 9. 
third party, 9. 

Discharge : 

of debts, partner’s authority to give 
valid, 258, 259, 260. 
of retiring partner from liability, 
391. 395, 396. 

Disclosure : 

in partnership suits, obligation of 
partners, 151. 


by court, 460, 491, 492. 
by death of a partner, 473, 477. 
agreement to the contrary, 473, 

481. 

continued partnership, after 
death a new partnership, 481. 
covenant by a deceased partner 
how far binding, 481. 
date of dissolution. 482. 
notice of death of partners not 
necessary, 482. 

by expulsion of partner bv notice 
490. 


by failure of business, 462. 
by negligence by a partner. 464. 
by notice under an agreement, 460, 
464. 


by suspension of business, 462. 
clause in articles of partnership 
providing for division of assets 
on, effect of. 526. 
compulsory, 468. 

on business of firm becoming 
unlawful, 468. 469. 
effect of war, 470. 
on insolvency of partners, 468, 
469. 


continuing authority of- partner for 
purposes of winding up after, 
515, 530. 

date of, see under date of “dissolu¬ 
tion”. 


dafaulting partner not entitled to 


sue, 501. 

guilty partner whether can apolv 
for, 498. 

meaning of, 457. 

mode of settlement of accounts on 
537, 538. 

advances made by partners to 
firm, 543. 

immovable property, distribution of. 

^ A M * 


Dissolution (of a firm) t 

acknowledgment of liability by a 
partner, after, 516. 
acts of partners done after liability 
for, 512, 513. 

by abandonment of interest, 461, 
464. 

^ agreement. 460, 461. 
inference as to agreement, 461. 
by arbitration, 465. 


no, by invalid expulsion, 491. 
of partnership-at-will by notice. 
486, 

of partnership for a fixed term^ 474. 
on any ground which renders 
dissolution just and equitab’e. 
492, 506. 

jurisdiction of cotirt unfettered 
506. 

on completion of adventure or 
undertaking, 472, 475. 
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on ground of breach of partnership 
agreement and unreasonable 
conduct, 4'}8. 

on ground of business not being 
able to be carried on save at a 
loss, 491, 492, 504. 
on ground of conduct prejudicial to 
partnership business, 491, 492, 
497. 

nature of misconduct essential 
for, 497, 

on ground of destruction of mutual 
confidence. 499. 

on ground of insanity of a partner, 
491, 492. 
costs. 496. 

court’s discretion in the matter, 
494. 

date of dissolution, 496. 
evidence of lunacy, 494. 
on ground of permanent incapacity 
of a partner, 496. 
incapacity must not be tempo¬ 
rary, 496. 

on ground of transfer of partner’s 
share, 491,492, 503. 
charging order on partner’s 
share, 503. 

sale of partner’s share in reco¬ 
very of arrears of land-revenue 
or of any dues recoverable as 
arrears of land revenue, 503. 

:o direct accounts, 504, 
transfer of whole interest to third 
party, 503. 

on insolvency of a partner, 423, 473, 

483. 

date of dissolution, 482. 
insolvency in a foreign'country, 484.. 
no notice of insolvency necessary, 

484. 

on the happening of certain 
contingencies, 473. 
onus as to, in a suit for accounts, 485. 
onus of proof regarding particular 
mode of, 465. 

payment of firm debts and of 
separate debts of the partners on, 
application of the property for. 
552. 

personal profits earned after, appli- 
tion of, 556. 

contract to contrary, 556, 557, 
558. 


power of Appellate Court to order 
509. 

power of arbitrator to, 510. 
premature, of partnership for a fixed 
term, return of premium on, 558. 
due to death of a partner, 560. 
due to insolvency of a partner, 
560. 

question of, a mixed question of 
f^act and law, 466. 
recording of, of firm, 601. 
right of partners to have business 
wound up, 520. 

assets received after the winding 
up, rights of partners in, 522. 
lien of partner on surplus of 
the firm after, 522. 
sale of goodwill after, 583. 
use of firm name or firm property 
after, right of partner to restrain, 
575. 

waiver of laches in, 502. 
without the intervention of court, 
457 

Distribution : 

of assets of the firm, after taking 
accounts, 537, 538. 

Documents (made by partners) : 

liability of partners on, executed by 
one partner, 969. 

must be in firm name, 282, 283, 284. 
rule as to pronote or bills, 269, 287, 
293. 

Dormant partner : 

distinguished from lender, 123. 
firm when bound by acts of, 278, 
280. 

liability of a, for acts of the firm, 
303. 

liability of, on retirement for past 
acts of the firm, 398, 407. 
meaning of, 123. 

not liable to any third party who 
deals with the firm without 
knowing that he was a partner, - 
391, 392.414. 

notice unnecessary in case of retire¬ 
ment of, 512, 513, 514. ^ 

restriction, of dormant partners 
implied authority, effect on third 
party, 278. 
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Doration (of partnership): 

if not provided fot, 131. 

of sub-partnership, 134. 

Duties: 

of transferee of partner's interest, 
349. 

Doties (of a partner): 

general, 138. 

obligation to utmost good faith, 138. 
appltes^io partnership not yet 
formed, 147. 

does not apply where there is 
a full discT^ure of facts, 147. 
effect on the nature of agency 
between partners, 141. 
not to benefit themselves at the 
expenses of their co-partners, 
141. 

required of intending and out¬ 
going partners as well, 140. 

to indemnify loss caused by fraud, 
I5I, 152. 

to render true accounts, 147. 

in case of purchase by a partner 
of another partner’s share, 148. 

See also under **Right$’* and 
“Duties”, 

E 

Election : 

by minor, on attaining majority. 3bl. 

Elements : 

of partnership, 19. 

Emergency : 

indemnity of a partner for acts done 
in, 169, 170, 194. 

power of partner in, 282. 

Enactments : 

repealed, 650, 652. 

Endorse : 

partner’s authority to, bills of 
exchange and promissory notes, 
254. 

Enemy: 

partnership with, 57. 

See also under “Alien enemy”. 


English Act: 

difference between, and the Indian 
Act, 2. 

English and American decisions : 

applicability of, to the interpretation 
of the Indian Act, 4. 

Equitable mortgage : 

authority of a partner to create, 
265, 276. 

Equities : 

existing between the transferor of 
partner’s interest and other 
partners, effect of, 350. 

Estate : 

of deceased partner, liability of, for 
acts done after death, 426. 

Estoppel: 

as a ground of liability of a partner 
303, 313. 

holding out as partner, application 
of principle of, 334, 338. 

incase of re«iretment of a partner 
without notice, 407, 408, 412 
414. 

liability of a partner by, 334 et seq. 

principle of, application of, to 
members of a joint Hindu family 
business, 412. 

release by. of retiring partner as 
regards credit, 407. 

Evidence : 

evidentiary value of any statement, 
intimation or notice having been 
recorded in the Register of 
Firms, 605. 

Execution : 

of decrees and orders against firms, 

proceedings in, whether registration 
of firms necessary for, 629. 639 
640. 

Expiry of the term of partnership : 

continuation of partnership after, 
rights of partners in case of 
233, 235. 236. 

Extent: 

of the Act, 1, 6. 



816 


THE INDIAN PARTNERSHIP ACT 


Extension : 

of' implied authority of a partner, 
278. 

construction of extended authority, 
280. 

Expulsion (of a partnDr) : 

all required by the article to concur 
for, must concur, 420. 
arbitration clause in an agreement 
of partnership regarding. 422. 
damages for wrongful. 421. 
grounds of, in certain cases, 421. 
where a partner becomes insol¬ 
vent, 421, 422. 

where a partner commits a breach 
of his duties as partner, 421, 
422. 

where a partnar fails to do certain 
acts required of him and 
docs so deliberately, 421, 
422. 

invalid, effect of, 421. 
liability of expelled partner, 416, 423, 
limitation, period of, for suit by an 
expelled partner, 422. 
notice of, 420. 

opportunity for explanation and 
meeting charges, where necesary 
for, 419, 420 

power of, by majority of the partner, 
416,417. 

cannot be exercised after expiry of 
original te.m, 417. 
continuance under new partnership, 
417. 

must be conferred by contract, 416. 
io be exercised in good faith, 417. 
re-organization of partnership by, 
whether competent. 422. 
rjghts of partner expelled, 421. 

f* 

Family business ; 
extension of 82. 

jjini Hindu. 79. 82 

Oislinguislted from partnership, 
79, 80, 81 82. 
meaning of. 87. 

■ 

maximum v.i2'r iho Partnership 
Act 652 


power to make rules prescribing 
under the Partnership Act, 648. 

Fir n : 

acts of a partner binding on the, 
244, 245, 246. 

acts of. liability of partner for, 303. 
adoption by, of losses not charge- 
' able to it, 198. 
appearance on behalf of, 265. 
bound to indemnify partner for acts 
done in emergency, 169, 170, 196. 
change in constitution of, revocation 
of continuing guarantee, 453. 
change in constitution of. rights and 
duties of partners, 233, 234. 
continuing business after the expiry 
of its terms, 233, 234, 235, 236. 
definition of, 16. 

dissolution of, see, under “dissolu¬ 
tion (of firm).** 

effect of transfer of interest by part¬ 
ner on continuity of, 357. 
indemnity, right to, of the, for loss 
caused by fraud, or wilful neglect 
of a partner, 169, 197. 
is not an agent of a partner, 242. 
liability of, 

for acts of a partner done in an 
emergency, 169, 196, 282. 
for all acts of the firm, 303. 
for fraud of a partner, 151, 152. 
for fraudulent acts of a partner 
within his implied authority, 
313,314. 

for goods supplied to one partner, 
292. 

for misapplication of money by a 
partner, 323, 324. 
for specific wrongs, 322 
for torts of a partner, 313, 321. 
foT use of wrong firm name, 293. 
on equitable grounds for monies 
borrowed by a partner and 
applied for any legitimate pur¬ 
poses of the firm, 290. 
on use of wrong firm name, 293. 
mode of doing act to bind, 282, 283. 
not liable, 

for acts in excess of actual 
authority of a person not 
known to be a partner, 278, 
281 

for acts of a partner in excels of 
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actual authority, to the know- 
ledge of the other party, 244, 
278, 279, 280, 281. 
for acts of insolvent partner after 
date of adjudication, 423, 425, 
426. 

for fraudulent acts of a partner in 
collusion with or to the know¬ 
ledge of a third party, 244, 245, 
261, 298. 

for merely receiving benefit of an un¬ 
authorised act of a partner, 291. 
for misapplication of money received 
in a transaction outside the scope 
of its business, 323, 324. 
noting of closing and opening of 
branches of, ^0. 
property of the, 201, 205. 
property paid for by the firm, 
206. 

ratification by, of unauthorised act 
of a partner 322. 

recording of changes in and dissolu¬ 
tion of a, 601. 
registration of, 71. 
suing of partners in name of, 69. 
suit by partner on behalf of, 263. 
winding up of affairs of, 530. 

Firm name : 

company as, 68. 

definition of, 15, 67. 

effect of change in the firm on, 68. 

legacy to a firm, 67. 
identity of, and that of 

individual partner, effect of 
acceptance of a bill by a 
partner, 290. 

prohibition as to the use of certain 
words in firm names, 595, 597. 
recording of alterations in, 600. 
right to use, after dissolution, 574. 

by outgoing partner, 428. 
where goodwill has been sold, 574, 
578. 

similarity ;n, 69. 
suing of partners in, 69. 
use of, after death and liability of 
representatives, 333, 334, 344, 
345. 

use of, after dissolution, right of a 
partner to restrain, 574. 
use of wrong, liability of firm when 
arises, 293. 


Firm Property : 

application of, on dissolution for 
payment of firm debts and of 
separate debts of partners, 552. 
use of, after dissolution, right of a 
partner to restrain, 574. 

Fixed term : 

dissolution on expiry of, 473, 474. 
partnership for, 131. 

Forms : 

framed by State Government, 9ee 
under “Rules’*. 

models of articles of partnership, 
704-719. 

of deed of dissolution and miscdla- 
neous, 719-722. 

Fraud : 

bills of exchange drawn or accepted 
in fraud of other partners, liabi¬ 
lity of firm on bona fide holders, 
254. 

by partner, 

liability of loss, 169, 196. 
liability of firm to third parties, 
313, 314. 315. 

liability of partner for loss caused to 
firm, 169, 196. 

liability to indemnify for loss caused, 
151,152. 

definition of, 151, 152. 
indemnity in respect of loss caused 
by 169, 189, 191. 

indemnity, right of, of a firm for 
fraud of a partner, 151. 152. 
liability of firm for fraudulent acts 
of a partner, 151, 152, 313, 314, 
315. 

loss occasioned to firm by, of a 
partner, 170, 196. 

notice to a partner acting in collu¬ 
sion with a third party is not 
notice to firm, 299, 300. 
payment of debt due to firm to one 
partner m fraud of co-partners, 
260, 261, 262. 

premium obtained by, refund of, 562. 
rescission of contract of partnership 
for, effect of, 567, 568. 
rights on rescission of partjiersbip 
contract on ground of, 567, 572. 
waiver of fraud, 570. 
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Future transactions : 

revocation of continuing guarantee 
in respect of, 452. 

G 

Gazette : 

publication of public notice in, 649. 
Good faith : 

duty of, applies to persons about to 
be and those who have ceased to 
be partners, 140. 

essential in all dealings between 
partners, 138. 

exercise of, in expelling a partner, 
417. 

in enforcing opinion of majority of 
partners, 164, 165. 
in inspecting and making use of 
books of accounts, 166. 
want of, effect of, 138, 140. 

Goodwill : 

agreement by seller of, not to carry 
on similar business, 575, 580. 
an asset of the firm, 581, 582. 
buyer of, 

exclusive right of, to carry on 
the business, 580, 586, 587. 
exclusive right of, to use firm- 
name, 580, 586, 587. 
right of, to damages for infringe¬ 
ment of his rights relating to, 
587. 

rights of, 580, 586, 587. 
what passes to, 580, 586, 587. 
death of a partner, in case of, does 
not survive to remaining part¬ 
ners, 583. 

is property of the firm, 201. 
its nature and incidents, 581. 
may be sold separately,580. 
meaning of, 130, 220. 
no right to restrain from use of firm 
name or firm property where, is 
bought, 574, 578. 

receiver of share of profits as con¬ 
sideration for thesaleiof, whether 
a partner, 130. 

right of partners to share in, 178. 
rights and duties of parties to sale 
oft 580, 586. 

rights of buyer and seller of, 580, 
581. 


sale of, after dissolution. 580, 581. 

saleable asset, 222. 

valuation of, 585. 

what seller of, may not do, 587. 

Grant: 

of copies of an entry or portion of 
Register of Firms, 604. 

Gross returns ; 

sharing of, how far proof of part¬ 
nership, 115, 116. 

Guarantee : 

as to future transactions, continuing, 
revocation of, by change in firm, 
452. 

contract of. meaning of, 452. 
given by partner whether binding on 
firm, 268. 

Guarantor : 

sharing profits not a partner, 124. 
Guardian : 

of minor has no power to enter into 
partnership on behalf of minor, 
364. 

H 

History : 
of the Act, I, 

Holding out : 

and deceased partner's estate, 344. 
by promoters of companies, etc., 
342. 

by retired partner, 343. 
by servant, 343. 
doctrine of, 334. 

applies to insolvency proceedings, 
344. 

basis of, 335. 

not applicable to torts, 344. 
effect of fraud on, 336. 
giving credit to the firm on 
representation by a partner, 
representation must have been 
acted upon, 341. 
credit must -have been given to 
the firm on the faith of the 
representation, 341. 
intention to become a partner, effect 
of, 342, 343, 344. 
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judgment in firm name may be 
enforced against a person, as 
partner, 342. 

knowledge that a person, as a part¬ 
ner is not a partner, effect of, 336. 
liability on the ground of, 344, 345, 
346. 

essential conditions for, 336. 
fraudulent intention not neces¬ 
sary for, 337. 
modes of, 337. 

estoppel in pais, 338. 
representation by words spoken 
or written or by conduct, 337. 
may be directly or indirectly, 
338, 339. 340. 
of retired partner, 415. 
persons held out as partner by 
other's mistake, 341. 
position of partners inter se, 342. 

1 

Identity : 

of firm name and that of individual 
partner, effect on acceptance of 
bill by a partner, 290. 

Illegal : 

associations consisting of more than 
twenty persons, 71, 72. 
firm cannot sue, 62. 

but can be sued, 62. 
gaming transactions, 64. 
partnership, 54. 

being opposed to public policy, 
57. 

by special statutes, 58. 
consideration of object forbidden 
by law, 58. 

formed for profits of crime, 58. 
outbreak of war. 57. 
trusts, 64. 

Illegality : 

of pertnership, 54. 

consequences of, 61. 
dissolution of partnership on ground 
of, 468, 469. 

effect of, on the right to recover 
subscriptions, 63. 
grounds of, 54. 
to be proved. 59. 


Immoral conduct: 

of partner as ground of dissolution, 
491. 492, 497, 498. 

Immovable property : 

lease taken by one partner alone is 
not binding on firm, 265, 276, 
277. 

partner's authority to acquire, 244, 
276. 

partner's authority to transfer, 244, 
245, 270. 

Implied authority (of partner) : 

acts, in the absence of a usage or 
custom to the contrary, outside 
the, of partner, 270. 
for acquisition of immovable pro¬ 
perty. 276. 

for admitting liability in suits or 
other proceedings against the 
firm, 276. 

for compromise or relinquishment of 
claim, 274. 

for entering into partnership on 
behalf of the firm, 277. 
for opening bank account, 273. 
for transfer of immovable property, 
276. 

for release of a claim, 274. 
for withdrawing suit or proceeding, 
275. 

submission of dispute relating to 
the business of the firm to arbi¬ 
tration, 271. 

acts ordinarily within the, of a 
partner, 250. 

in respect of bills of exchange and 
promissory notes, 254. 
in respect of cheques, 256. 
to acknowledge debts, 257. 
to admit interest, 267. 
to adjust and settle accounts, 260. 
to appear on behalf of firm, 245. 
to appoint agents and servants, etc, 
of firm, 265. 

to assenting to creditor's deed, 263. 
to borrow money, 250. 

increasing capital, 253. 
to bring suit on behalf of firm, 263. 
to contract, 264. 
to charter ships, 267. 

to extend business, 267. 
to guarantee and indemnify, 268. 
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to lease, 265. 
to mortgage, 265. 

to overdrawing banking account, 
268. 

to purchase, 266. 

to release of debt, 260, 262, 265, 
266. 

to retrun goods, 267. 
to sell, 267. 
to take security, 263. 
to take bill in payment, 262. 
extension and restriction of part¬ 
ner's, 280 

consent of all partners necessary, 
279. 

limitation of, 270. 

of partner as agent of the firm. 244. 
restriction of, when binding on third 
party, 280. 

person dealing with knowledge 
of such restriction, 280. 


does not exist when partnership 
is illegal, 191. 

in respect of acts done in emer¬ 
gency, 170, 194. 

in respect of acts not strictly within 
the scope of authority, 190. 
rules relating to a, 169, 189. 

partner sued in personal capacity is 
entitled to, for damages, cost 
etc., 193. 

right to, may be lost by waiver or 
laches, 196. 

where liability of the firm does not 
exist, 194. 

See also under “Contribution." 

Information : 

gained as a partner, wthether part¬ 
nership property. 230. 

Injunction : 


Inchoate partnership : 
effect of holding out, 342. 

Incoming partner : 

commencement of liability of a new 
partner, 386. 

may take upon himself previous 
obligations of firms, 386. 
not affected by notice of previous 
transactions, 299, 300. 
position of 379, 385. 
lest whether, has become liable to 
the existing creditor of the firm, 
387. 

Indemnity : 

by a partner to the firm : 

for loss caused by his fraud, 151, 
152. 

for loss caused by his wilful neg¬ 
lect or fraud, 169, 191, 196. 
by the firm to a partner in respect 
of ordinary and proper condnet 
of business, 169, 189, 190. 
in iiyiog to save firm from loss in 
emergency, 169, 194. 
partner’s right to ; 

basis of the rule relating to a. 
189. 

does not exist when loss is due 
to his own wilful neglect or 
fraud, 191. 


for restraining partners from making 
any change in the nature of the 
business ana transacting it in 
firm’s name, 165. 

for restraining partner from using 
the assets of the firm in a 
separate business, 224. 
m case of mismanagement of part¬ 
nership, 151. 


Insanity : 

dissolution of partnership on ground 
of, of partner, 491, 493. 

See also under “Unsound mind." 


Insolvency (of a partner); 


a partner ceases to be a partne/ on 
being adjudged insolvent, 423. 
date of adjudication, 424. 
dissolution of partnership on. 473 
483. 


estate of insolvent is not liable for 
any act of the firm done after 
the date of adjudication. 423. 
425. 


firrn is not bound by the acts of 
insolvent done after the date of 
adjudication. 423, 425. 
whether doctrine of '^holding 
out" can be invoked, 426. 
position and rights of Receiver or 
Official Assignee on adjubication 
of, 424. 



INDEX 


821 


right to wind up is the right of 
the solvent partners, 425. 
what share of subsequent profits 
can be claimed by Receiver, 425. 
transfer by a solvent partner during. 
424. 

Inspection : 

by a transferee of a partner’s 
■ accounts, 166, 167, 346. 
by agent, 167. 

of accounts by minor admitted to 
the benefits of partnership, 361, 
368. 

of books of the firm ; partner’s right 
of, 159, 166. 

of register. See “Register of firms”. 

Interest : 

after dissolution, 183, 186. 
allowed in equity by way of 
damages, 182, 183. 
in case of loss, 180, 181, 182, 183. 
implied authority of a partner to 
admit, 267. 

managing partner retaining assets 
of firm after dissolution is 
chargeable with, 186. 
on advance, 186. 

after dissolution, 186. 
no restriction as to higher rate 
of, 186. 

on money overdrawn, 180, 181, 182, 
183. 

statutory rule of, 169, 180, 186. 
when is a partner entitled to, 180, 
199. 

Interpretation: 

of clause in partnership deeds 
relating to assignment or sale 
of share by a partner, 384. 
of the Act, 4, 15. 

Introduction : 

of a new partner, 379 
See also “Partner” and “Incominc 
Partner.” 

Invalid : 

expulsion, effect of, 421 


Involuntary ; 

transfer of partner’s interest, rights 
of transferee, 351. 

J 

Joint adventure; 

duration of partnership in, 134. 

Joint and several : 

liability of a partner for acts of 
a firm, 303. 

Joint capital or stock : 

not essential for partnership, 45 

Joint Hindu Family : 

assests of, liability of, for business 
done in partnership with out- 
' siders, 88, 89, 90, 91, 92, 93. 
karta of a, 

carrying on business as partner with 
a stranger, 93, 94. 

has no power to commence a new 
business, 82, 83, 86. 
may become a partner with a 
stranger, 88-93. 

members of, cannot sue as a firm, 
99. 

union of two, cannot form a part¬ 
nership, 94. 

Joint Hindu family businew : 

ancestral business and new business ; 
distinction bet'/veen, 82, 83 , 83 . 
86, 87. 

contractual joint family partnership, 

86 . 

distinguished from partnership. 80. 

81,82, 87,88, 96. 

effect of Hindu undivided family not 
being a partnership, 99. 
extension of family business, 83. 
joint family as a unit cannot be a 
partner in a firm, 83, 
joint family business, nature and 
scope of, 82, 87. 

manager of a, powers and iiabilities 
of 94. 

liability to account, 99. 
minor co parceners of, 96, 97. 
nature and liability of co-parceners 
of, 96. 
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when partners may continue to be 
liable after retirement from or 
dissolution of, 416, 517. 

Joint Hindu family Brm : 
registration not necessary, 619. 

Joint purchasers : 

of goods for re-sale whether partners, 
113. 

K 

Knowledge: 
of a partner, 

before joining firm whether 
notice to firm, 299. 
what amounts to knowledge of firm, 
300, 301, 302. 

of retirement of a partner, 391, 392, 
394, 395. 

of restriction (or extension) of 
implied authority of partner, 
effect of, 278, 279, 280. 

L 

Laches : 

loss of right by, to indemnity, 196. 

to shere profits, 177. 

to sue for dissolution 502, 509. 

See also “Waiver”. 

Lease : 

partner's authority to give or obtain 
a. 265, 276. 

partner cannot obtain lease of 
partnership’s property for his 
own benefit, 141, 142, 228, 229. 
partner cannot obtain renewal of 
lease for his sole benefits, 141. 
142, 228, 229. 

purchase of reversion on a lease, 
142. 

taken by a partner alone whether 
binding on firm, 274,275, 276. 

Lender; 

as opposed to partner, 120. 

Liability : 

acknowledgment of, by a partner 
after dissolution, 516. 
for acts of partners d^ne after disso¬ 
lution .5 It 


of a partner for acts of the firm, 303. 
of firm for conscious wrong of the 
agent, 317. 

for misapplication by partners, 323. 
for specific wrongs, 322. 

goods obtained by fraud, 323. 
malicious prosecution, 322. 
misrepresentation, 323. 
for torts of a partner, 313. 

committed in the ordinary course 
of the business of a firm, 316, 
318. 

for wrongful acts of partner, 313. 
on ground of holding out, 336. 
of one partner to another not as 
wide as that of an agent to his 
principal, 197. 

of separate property of partner for 
acts of the firm, 306. 
test of, of new firm, 387, 

Lien : 

none, if partnership illegal, 525. 
of partner and surviving p^tner's 
rights and duties, 523. 
of partner on the surplus of the 
assets of the firm after dissolu¬ 
tion, 520. 

against whom available, 522. 
exists only on partnership assets, 
522. 

on assets received after dissolution, 
522. 

right an equitable lien, 521. 

to what property attaches, 521. 
of partner on surplus assets, on 
rescission of a partnership agree¬ 
ment on the ground of fraud or 
misrepresentation, 572. 

Limited partncrsliip : 
in English law, 51. 

Litigation : 

right of other partners to obtain 
indemnity for costs of, 263. 

Losses : 

a partner may by agreement be 
exempted from sharing in, 178, 
179. 

and profits to be shared equally , in 
absence of any agreement, 154, 
155, 169, 174, 178. 







adoption by firm of, not chargeable 
to it, 198. 

adoption by fraud, duty of a partner 
to indemnify for, 151. 
caused to firm by wilful neglect of a 
partner, in indemnity for, 196. 
in the absence of any agreement, to 
be shared in the same propor¬ 
tion as profits, 178. 
liability for, by sharing profits, 178, 
.179, 537, 540. 

may be shared in any proportion, by 
agreement, 178. 

sharing of, a presumption of part¬ 
nership, 126. 

sharing of not necessary to create 
partnership. 38. 

Lunacy : 

as ground for dissolution of firm, 
491, 492. 

Court’s discretion in the matter, 
493. 

eftect of, on rights of parties, 495. 
evidence of, 494. 

of a dormant partner, effect of, 495. 

M 

Majority : 

at meetings of partners, 

all partners entitled to be heard, 
165. 

differences relating to ordinary 
matters concerned with the busi¬ 
ness only to be decided by. 163. 
when partners equally divided in 
opinion, 164. 
meaning of, 417. 

Scope of power of, 16-1. 
voice of, ordinary matters relating 
to the business, 159, 160, 163. 

Managing partner : 

not entitled to remuneration. 169, 
170. 

retaining assets of the firm after 
dissolution is chargeable with 
interest, 186. 

Minor : 

admission, of. to benefits of part¬ 
nership, 361, 362. 364. 
what constitutes, 367. 


failure to give public notice of 
election to become partner by a, 
371. 372. 

guardian of, cannot enter into 
partnership on behalf of. 364. 
holding out by a, after attaining 
majority. 362, 373. 
incapacity of, to enter into partner¬ 
ship, 364. 

liability of, 361, 362, 368. 

inheriting his father’s share in 
partnership business, 370. 
onus of proving want of knowledge 
of being a, 362, 363, 373. 
partner cannot be adjudged in¬ 
solvent, 370. 

period during which election to 
partnership, to be made, 362, 

363, 371. 

position of a, in a joint Hindu 
family business, 374. 
on attaining majority, 371, 372. 
rights and liabilities of a partner 
on attaining majority. 362, 363, 
371,372, 

right of, of election to become a 
partner, 362, 363, 371. 
right of, admitted to benefits of 
partnership, 362, 363, 367, 368. 
rights and libailities of, severing 
connection with partnership. 374. 
rights and liabilities of, on becoming 
a partner, 364, 373. 
when entitled to sue partners for 
account, 362, 363, 364, 373. 
who is a, 367. 

Misapplication : 

by partners, liability of firm for, 
323. 

by partner-trustee of irust properly 
for partnership purposes. 332. 
of money by a partner acting on his 
own behalf, 328. 

of money or property by a partner 
received by him acting within his 
apparent authority, 323. 
acts authorised by other part¬ 
ners, 328 

banks and firms, 327. 
solicitors, 325. 

of money or properly of* third 
parlies while in cuslcdv of the 
firm. 329. 
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Misreprentation : 

rescission of partnership agreement 
due to fraud or misrepresenta¬ 
tion, effect, 567, 568. 

Mode 

of dealing with negotiable instru¬ 
ments, 287. 

of detcrminins exijience of partner¬ 
ship, 103. 

of doing act to bind firm, 283. 

of holding out. 337. 

Mortgage : 

implied authority of a partner to, 
partnership assets, 265. 

Mutual : 

mutual rights and liabilities of 
partners, 169, 170. 

N 

Name : 

of partners, noting of changes in, 
60J. 

Neglect : 

meaning of wilful, 196. 

wilful, of a partner, indemnity for 
loss caused to firm by, 196. 

Negligence : 

of partner, liability of firm for, 313. 

Negotiable instruments : 

mode of executing, to bind the firm. 
287. 

New partnci ; 

commencement of liability of a, 379. 
386 . 

continuing offers. 386. 

introduction of a, 379, 380 

New partnership ; 

when liable for the debts of the 
old firm, 291, 292. 

Nomination : 

effect of clause of. on dissolution of 
partnership, 38.^. 

of successor on the death of a part¬ 
ner, where the right exists, 380. 
conditions of entry to be ful¬ 
filled, 382. 


result of refusal of nominee to be¬ 
come partner, 382. 
right of person accepting, 382. 
specific direction necessary for exer¬ 
cise of power of, 381. 
how such power to be enforced, 
381. 

Non-registration : 

effect of, of firm, 607, 609. 
fresh suit when not barred, 612, 
objection as to, procedure, 614. 
whether can be taken in appeal, 
617 . 

of incoming partners, effect of, 611. 
Notice : 

by minor, of election to become or 
not to become a partner. 361. 
371. 

constructive, what is, 390, 301, 302. 
imputed, what is, 302. 
incoming partner, ordinarily not 
affected by, of previous transac¬ 
tion, 299, 300. 

must be to an active partner, 299, 
300. 

of dissolution, effect of, 411. 
of expulsion of a partner, 420. 
of matters subsequent to retirement. 

299, 300. 

of retirement, 391, 392, 394, 395. 
407, 408, 411. 

paitnership at will, dissolution of. 
by. 486. 

filing of suit if has the effect of 
notice, 488. 
invalid, 489. 
proof of formal. 490. 
reasonableness of notice, 489. 
public, 

mode of giving. 413, 649. 
whether sufficient notice, 411, 
ratification of, to a partner by the 
firm, effect of, 301. 
to a clerk or agent whether notice 
to firm, 300. 

to acting partner, effect of. 299, 300. 
must not be collusive, 299, 300. 
must relate to partnership affairs. 

300. 

Novation : 

a question of intention, 405 . 


s 
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between incoming partner and 
creditors, 388, 389. 
between retiring parter, .^rtditors and 
the reconstituted firm, 351, 392, 
393. 

consideration necessary for, 397. 
merely treating continuing partners, 
as his debtors by the creditor 
is not sufficient evidence of, 404. 
nature of, 391. 

O 

Objection : 

as to non registration, procedure, 
614. 

whether can be taken in appeal, 617. 

Obligations (of partner) : 

a partner can buy another partner's 
share, 146. 

cannot make use of information 
obtained in course of partnership 
business for his own exclusive 
use, 145. 

not to benefit themselves at the 
expense of their co-partners, 141. 
not to carry on separate business for 
his own benefit, 145. 
distinct business, 145. 
not to carry on any business compet¬ 
ing with the firm, 146. 
not to obtain benefits which in 
honour belong to the firm, 142. 
authority to sell at a given price 
no waiver of share of higher 
price, 142. 

benefits derived from use of partner¬ 
ship property, 144. 
open renewals. 143. 
part owners of ships, 144. 
purchase of reversion, 144. 
right to reject renewed lease, 143. 
to utmost good faith, 138. 

Option: 

exercise of by minor, attaining 
• majority, 361, 362 371. 
of an outgoing partner or his estate 
with respect to subsequent pro¬ 
fits, 429, 430. 432. 
inquiry by Court in such cases, 
435. 

time of exercising, 432. 
of representatives of deceased part¬ 
ner to share interest or profits. 


429, 430, 431, 432. 

Outgoing partner : 

agreement relating to purchase of 
share of, 429, 430, 441. 
option given to, or his representa¬ 
tive regarding rights to share in 
subsequent profits, 432. 
exteju of right, 433. 
allowance made for management, 
436. 

dissolution of partnership by 
consent, 436. 

division of profits should be in 
proportion to the capital, 437. 
goodwill, devolving on survivors, 
436. 

goodwill not devolving on survi¬ 
vors, 437. 

one partner becoming bankrupt, 
436. 

only share of actual profits earned 
by surviving partners can be 
claimed, 438. 

wrongful employmeat of capital, 
438. 

nature of inquiry by court, 435, 
lime for exercise of option, 432. 
restrictions imposed on the activities 
of, 428. 

rights of, or his estate, in certain 
cases to share subsequent pro- 
hls. 429, 430. 

nature of the, 429, 430, 432. 
rights of, to carry on competing 
business, 428. 

when surviving partner an executor 
or trustee, 443, 444. 
arc surviving partners trustees ? 
448. 

P 

Particular partnership : 

dissolution of, 473, 474, 475. 
meaning of, 135, 136. 
several persons may form, 137. 

Partner—(Partners) : 

agent of firm, 239. 

but not in respect of all transac¬ 
tions between co-partners, 243. 
nature of agency, 239, 241. 
authority of, see under “Authority 
of a partner”, and “Implied 
authority” 
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distinguished from lender, 120. 
firm not agent of, 242. 
general duties of, 138. 
guarantor sharing profits not a, 124. 
liability for losses, 174. 
mutual rights and liabilities of, 169. 
payment of annuity to widow or 
child of a deceased partner, 
whether makes such child or 
widow a, 129. 

promoters of a company whether, 

53. 

remuneration of, 169, 170. 
even menaging partner not entitled 
to, 170, 171. 

receiver of share of profits of 
business in consideration of sale 
of goodwill whether a, 130. 
right to profits, 174. 
servant or agent paid by a share of 
prohis whether a, 125. 
whether 

commission agent, 125. 
executors, 124. 
lender, 120. 
policy-holders, 124. 
publisher and author, 124. 
purchaser of a business, 125. 
riglit of partner to be indemni¬ 
fied, 189. 

rules determining mutual rela¬ 
tions of partners, 159, 160. 
trader and customer, 125. 
trustees, 124. 

See also under “Acts” ; “Expul¬ 
sion” : “Incoming partner” ; “In¬ 
solvency” ; “Lien” ; “Liability” 
“New partner” ; “Managing 
partner” ; “Outgoing partner”. 

Partner trustee : 

wrongful employment by, of trust 
property, for partnership pur¬ 
poses, 332. 

Partnership : 

and co-ownership, distinction bet¬ 
ween, 46, 111, 112, 114. 
between family members of joint 
Hindu family and outsiders, 88, 
contractual joint family, 86. 
union of two joint familcs does 
not amount to, 91. 
definition of. 16, 17. 


distinguished from certain other 
relationships, 46. 
from co-ownership, 47. 
from a corporation, 48. 
from a registered company, 48. 
from mere combination, 48. 
essential requirements of, 19. 
illegal, 54. 

effect of, on the right to recover 
subscriptions, 63. 
gaming transactions whether, 64. 
grounds of illegality, 54. 
by special statutes, 58. 
consequences of illegality. 61. 
outbreak of war, 57. 
ordinary ; liability to account, 99. 
of managing agency of mills, 134. 
profits of crime, 58. 
prohibitory and penal Acts, 59. 
public p'olicy, 57. 
to be proved, 59. 
trading under an assumed name, 
61. 

instances of, 53. 

joint Hindu family business dis¬ 
tinguished from, 79, 80, 81, 82. 
joint purchasers of goods for resale, 
113. 

limited, in England, 51. 
mode of determining existence of, 
103. 

not created by status, 77, 100. 
proof of, 110. 
properly of, 201. 

sharing of gross returns and profits 
of property how far an indica¬ 
tion of, III, 114, 115, 116. 
sharing of losses, a presumption of, 
126. 

sharing profits of business how far 
an indication of, 116, 117. 
test of, 108. 

implied partnership, llO. 

Partnership-at-will : 

dissolution by notice of, 486. 

' date of dissolution, 490. 

filing of suit if has the effect of 
notice, 488. 
meaning of, 131. 

partnership continued after the 
expiry of its term is a, 133, 235. 
stipulations consistent with the 
incidents of, 236.. 
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arbitration clause, 237 
as to power to nominate a successor, 

238. 

as to right of pre-emption, 237. 
provision as to purchase of good¬ 
will, 236. 

provision as to winding up or agree¬ 
ment to retire, 236. 
provision regarding dormant 
partner, 237. 

stipulations not consistent with the 
incidents of, 238. 
provisions as to notice, .238. 
provision as to particular mode 
of sale of partnership assets, 

238. 

provision for expulsion, 238. 


Partnership debts : 

application of firm property for pay¬ 
ment of, and dissolution, 552, 

553. 

incurred by a partner, right of 
contribution, 309. 
of wrong-doers or tort-feasors, 312. 

meaning of, 309. 


Partnership for a fixed term : 

premature dissolution of return of 
premium on, 558. 
due to death of partner, 560. 
due to insolvency of a partner, 
560. 

where equities are equal, 561. 


Partnership funds : 

acquisitions made by a member of 
the firm in his sole name by, 
whether partnership property, 209. 

Partnership properly : 

acquisition made by a member of the 
firm in his sole name by the 
partnership funds whether. 209. 

employment of, for personal gain, 
223, 224. 

principles for determining, 203, 204. 

property used for firm*s business Is 
not necessary, 207. 

See also under “property of firm”. 


Pan-owners * 

snafnfg the produce of their property 
whether partners, 114. 


Penalty : 

for furnishing false particulars for 
registration of a firm, 647. 

Personal gain : 

employment of partnership property 
for, by a partner, effect of, 222, 
223. 

Personal profit: 

earned after disolution, application 
of, 230, 556. 557. 
earned by partners, 223, 224. 
from property of firm, 228. 
from transactions of firm, 227. 
premium obtained in respect of 
a transaction, 228. 
purchase from firm, 227. 

Place of business: 
meaning of, 596. 

recording of alterations in principal, 
600. 

Pre-emption : 

right of, in favour of a partner on 
assignment of a partner's share, 

360. 

Premature dissolution (of partner¬ 
ship) : 

for fixed term, return of premium 
on, 558. 

due to other causes 
disagreements, 565. 
lunacy, 5o5. 

Premium : 

arbitration clause regarding return 
of, 565. 

no return of, if dissolution mainly 
due to partner's own miscon¬ 
duct, 558, 563. 

definition of misconduct, 563, 
564, 565. 

where dissolution in pursuance 
of an agreement containing no 
provision for return of pre¬ 
mium, 558, 564. 

where release of right to be a 
partner, 566. 

return of, on premature dissolution 
of partnership for a fixed tem», 
558. 
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amount of, repayable, 562. 

in case of obtaining bv fraud, 

562. 

Pro6ts (and losses) : 

derived from business connections 
of the firm or firm name, 230. 
doctrine of laches as applicable to 
claim profits, 177. 
from property of firm, 228, 229, 
230, 231, 232. 
meaning of, 176. 

mode or manner and times for 
dividing profits, 177. 
partners ordinarily share equally, 
174. 

right of an outgoing partner to share 
177. 

Sec also under “Losses”. 

Profits of business : 

sharing of, how far proof of part¬ 
nership, 34, 35, ! 16, 117. 

Promissory notes : 

rules regarding, 293. 

Proof : 

of partnership, 110. 

Propirly (of firm) : 

application of. 222. 
meaning of, 201, 202, 554. 
land acquired for the purposes of 
the trade, 213. 

paid for by the firm property 
acquired by, 206. 
co-owners out of profits, 214. 
property for the exclusive benefit of 
a partner not, 209. 
that which produces partnership 
profits may belong to one part¬ 
ner only, 210. 

See also under “Partnership pro¬ 
perty.” 

Public notice : 

mode of giving, 413, 649. 

Sec also under “Notice”. 

Purchase : 

from a firm, partner’s right of, 
217, 218. 


R 

Ratification : 

of notice to partner, by the firm, 
effect of, 301. 

of unauthorised act of a partner, 322. 
Recording : 

of alterations in firm name and 
principal place of business, 600. 
of changes in and dissolution of a 
firm, 601. 

of withdrawal of a minor, 601. 
Rectification : 

of mistakes in registration, 603 

Register of (firms) : 

amendment of, by order of the 
court, (03. 

evidentiary value of entry in, as to 
place of business, 606. 
grant copies of entries in, 604. 
inspection of, and field documents, 
604. 

rules of evidence regarding entries 
in, 605. 

Registrars 

appointment of, 594. 

Registration (of firms) : 

application for, 595. 
effect of, 600. 
general, 591. 

of death or insolvency of partner 
'not necessary, 611. 
of dissolved firm is not contem¬ 
plated by law, 596. 
of retired or expelled partners, 612. 
on dissolution, 612. 
power of exemption from, 594, 
registered firm dissolved by retire- 
ment of partner firm still regis¬ 
tered, 631. 

settlement of accounts between 
partners at the time of or after 
dissolution, 630. 

surviving partners on the death of a 
partner can sue without fr^, 

600. 

time for, 596. 
when done, 599. 
when effective, 599. 
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RcUitloiithip: 

of partner inter se, nature of, 243. 

Rellnqoishinent of claim: 

authority of a partner in respect 
of. 274. 

Rcncdy ; 

w6ere co-partner carries on com¬ 
peting business in breach of an 
agreement, 159. 

Remuneration (to a partner) : 

amount, of payable, 166, 169, 170, 
173. 

by agreeirent, 174. 

for services .jndered, after dissolu¬ 
tion, 17i. 

partners not entitled to. 169, 170. 
exceptional cases, 171. 

Repeal: 

of jnactments by the Act, 650, 652. 

Rescission : 

of partnership agieement due to 
fraud or misrepresentation, rights 
of parties entitled to rescind, 
567, 568, 572. 

condition of restitution in integrum, 
569. 

right of a partner to rank as a 
creditor of firm, 567, 568, 572. 
position quoad third parties, 572. 

to be indemnified by the partner or 
partners guilty of the fraud or 
misrepresentation, 567, 572. 

Restrain : 

no. of firm name where goodwill of 
the firm has been bought, 574, 
578, 579. 

right of a partner to, from use of 
firm name or firm property after 
dissolution, 578, 579. 

Restranint of trade : 

agreement by a partner in, 153,^ 158 
428, 578. 

rea-onable, meaning of ; test, 580. 

similar business ; meaning of, 579. 

agreeruents in, on sale of goodwill, 
581. 


Restriction : 

of liability of partners, 281. 
on implied authority of a partner, 
278, 280. 

case of a dormant partner, 278, 
281. 

Rights : 

and duties of partners after a change 
in the firm, 233. 

after expiry of the term of the 
firm, 233, 234. 

where additional undertakings 
are carried out, 233, 238. 
of creditors, against retiring partner, 

391, 392, 395, 396, 397. 
of partners inter se^ 169. 

of partner to be indemnified, 189. 
of partners to have business wound 
up after dissolution, 520. 
of partner to restrain from use firm 
name or firm property, after 
dissolution, 574, 589. 
of retention of surplus assets by a 
partner on rescission of a part¬ 
nership agreement on ground of 
fraud or misrepresentation, 567, 
572. 

of transferee of a partner’s interest, 
346, 349, 

Retiring partner : 

discharge of, by agreement with 
creditors and partners of the 
reconstituted firm, 391, 392, 395, 
396, 400, 401. 

duty of, to give public notice of 
retirement, 391, 392, 407, 408. 
such agreement may be implied, 
400, 401, 406. 

liability of, for existing debts, 395, 
396, 397, 398. 

for past acts of the firm, 397, 398. 
for subseouent acts of the firm, 391, 

392, <t.<'408. 

merely treating the continuing part¬ 
ners as his debtors by the credi¬ 
tor is not sufficient evidence of 
novation, 404. 

onus of proving freedom from 
liability, 400, 401. 
in respect of contracts current 
and pending at the time of bis 
retirement, 400, 401. 
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on the continuing partners giving a 
new security for the old debts, 
402. 

on the introduction of a new partner, 
402. 403. 

right of, to be indemnified against 
partnership debts by appro¬ 
priation of partnership debts, 
407. 

Retirement (of a partner) : 

mode of, 394. 

no a priori presumption that on, 
the creditors of i firm enter into 
an agreement to dischrge 
him from liability, 398. 

notice of duty of retiring partner to 
give, 391, 392, 407, 408. 

public notice is sufficient notice, 4! 1. 
by whom may be given, 391, 392, 
416. 

mode of giving public notice, 
413. 

when can a partner retire, 391, 392. 

Revocation: 

of continuing guarantee on change in 
firm, 452. 

Rules: 

power to make, 647, 648. 

under the Indian Partnership Act, 
727, et seq. 

S 

Sale : 

of share by a partner when provi- 
vived in deed of partnership, 383. 

partner selling his share to co¬ 
partners under a clause in the 
deed of agreement, 383. 

Savings : 

under tlje Act, 650. 

Separate debts : 

of partners, application of property 
of firm for payment of, on 
dissolution, 554, 555. 

Set off, 636. 

Shares : 

of profits and losses between part¬ 
ners, 174. 


effect of change in constitution 
of firm on, 175. 

in case of partnership between a 
firm and individuals. 175. 

Sharing : 

of gross returns and profits of pro¬ 
perty, how far proof of partner¬ 
ship, 114, 115. 
of losses by partners, 178. 
of profits of business how far proof 
of partnership, 114, 115. 

Specific performance : 

general rule against, of agreements 
for partnership, 72. 

cases in which a decree will be 
made, 73. 

Stafos : 

partnership not created by, 77, 100 
Burmese Buddhist husband and 
wife. 103. 

Cutchi Memons, 101. 

Hindu converts to Christianity. 

100 . 

Hindu undivided family, 100. 
Mohammadans, 101, 

Sub-partnership : 

duration of, 134, 360. 
how created, 65, 66, 358. 
respective shares of sub-partners, 
360. 

rights of a sub-partner, 358. 
Successor : 

nomination of, on the death of any 
partner, 380, 

Suit; 

against some of the partners, 
liability of other partners, 308. 
by a partner in his own name in 
respect of debt due to the firm, 
effect of non-registration of firm. 
613. 

by a partner on behalf of a firm, 
263. 

by a registered firm based on 
assignment of claim by un¬ 
registered firm in its favour, 629. 
by a partner in his individual 
capacity, registration not neces¬ 
sary, a29. 
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by a partner in a firm against the 
firm or against a person alleged 
to be or to have been a partner 
in the firm, membership of the 
registered firm is necessary, 607, 
620, 621. 

for compulsory registration does not 
lie, 620. 

for dissolution of partnership and 
for accounts, 485, 486, 642. 
fresh when not barred for non¬ 
registration, 612. ^ ^ ■ 

in respect o f cause of action arising 
before operation of section, 69, 


635. 

meaning of suit ToF purposes of 
registration of firm, 618, 619. 

Cutchi Memons, 619. 

Joint Hindu family, 619. 
Mohammadans, 620. 
other cases, 619. 

relating to dissolved firm, effect of 
non-registration of, 613. 

to enforce a right arising from a 
contract by or on behalf of a 
firm against any third party, 
does not lie unless the firm is 
registered and persons suing are 
shown as partners in the firm in 
the Register of Firms, 607, 620. 
relates to registered as well as 
dissolved unregistered firms, 
623. 


Surety : 

for a firm, effect of incorporation, 
452, 455. 

T 


Test: 

of partnership, 108. 


Transactions : 

of a partner, firm receiving benefit 
of, whether bound by the cont¬ 
ract, 291. 

Transfer : 

by an ex-partner after dissolution, 

356. 

by solvent partner during insolvency 
of other partner, 424. 
of partner’s interest, allowed by 
agreement, 

involuntary, rights of transferee, 351. 
rights and duties of transferee, 449. 
ora partner’s share, right of pre¬ 
emption in favour of a partner, 

360. 

Transferee: 

of a partner’s interest, duties of, 349. 
not liable to creditors of firm, 
353. 

rights of, 346, 349. 
when can become a partner, 352. 
relationship between transferor and, 

357. 

rights of, on dissolution, 346, 354. 
effect of agreement between 
partners on, 354. 

Transferor : 

insolvency of, effect of, 357. 
of partner’s interest, equities exist¬ 
ing between, and other partners, 
effect of 348, 351. 

relationship between, and trans¬ 
feree, 357. 

remains liable to creditors of firm, 
on transfer of partner’s interest, 
353. 



Torts : 

committed in the ordinary course of 
business of a firm, 316. 
instances of, 318. 

committed with the autnonty of co¬ 
partners, 321. 

not committed in the ordinaiy 
course of business, instances of, 

319. 

of a prrtner, liabtlity of firm .for, 313 


Unauthorised acts : 

of a partner, ratification -of, 322. 

Usound mind : 
meaning of, 496. 

Usage : 

of custom authorising a partner to 
bind the firm, 270. 
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Waiver *: 

of right to have ihe firm dissolved, 
502. 509. 

partner’s right of indemnity may 
be lost by. 196. 

See also “Laches”. 

Wilful neglect : 

meaning of, 196, 197. 
of a partner, indemnity for loss 
caused to firm by, 196, 197. 

Winding up of business ; 

assets received after rights of part¬ 
ners ill, 522. 

:ontinuing authority of partners for 
purposes of, after dissolution, 
530, 531. 

acknowledgment ofliability, 533. 
arrangment between partners, 
effect of, 534. 
assignment of decree, 532. 
authority does not relate to 
dealing between partners, inter 
se, 534. 

compounding of claims. 533. 


indorsing pronotes, 533. 
misconduct of partner during, effect 

of, 534. 

power to pledge assets, etc. 531. 
power to receive debts, 531. 
releasing debts, 533, 
remuneration for work done by 
partner in. 170, 174, 535. 
right to wind.up a personal right. 
520. 


sale of partnership properly, 532. 
scope and extent of the authority, 
530. 

withdrawal of deposits, 533. 
right of partners for, after dissolu¬ 
tion, 520. 


Withdraw : 


authority of a partner to withdraw 
suit or proceeding, 275. 


Withdrawal: 

of a minor, recording of, 601. 

WrtMigfol acts : 


of a partner, liability of the firm for, 
313. 
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